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voo GFNFZL VZHL G\P !*qZ_Z_   GF SFD[ VF\Sv  ! GLR[    C]SD   oov

s! f CF,GL VZHL VF SFDGF VZHNFZ wJFZF T[VMG[ GFNFZ HFC[Z SZJF

DF8[ TFPZ)q!_qZ_Z_ GF ZMH NFB, SZJFDF\ VFJ[, K[P JW]DF\

VZHNFZ[  H6FJ[,  K[  S[4  T[VM  ;FDFJF/FVMG]\  N[J]  R]ST[  SZL

XS[ T[JL VFlY"S 5lZl:YlT G CMI T[YL T[VMG[ GFNFZ HFC[Z SZJ]P

CF,GL VZHLDF\ ;FDFJF/F G\P! TZLS[ D[G[HZzL A[\S VMO AZM0F4

N]lWIF T/FJ A|F\R GJ;FZL4 ;FDFJF/F G\P Z TZLS[ VF;L:8g8

SDLxGZ VMO .gSD8[1F4 GJ;FZL4 ;FDFJF/F G\P # TZLS[ U]ZNLGM

;]U\WL4 ;FDFJF/F G\P $4 TZLS[  CZ[X  HLP ;]U\WL K[P

sZf VF SFD[ VZHNFZGL VZHL wIFG[ ,.V[ TM T[VMV[ 5MTFG[ GFNFZ

HFC[Z SZJF DF8[ TFPZ)q!_qZ_Z_GF ZMH VZHL NFB, SZ[, K[P

HIFZ[  .G;M<Jg;L  V[g0  A[gS|%8  SM0vZ_!&  GL  S,DvZ$#

wIFG[ ,.V[ TM T[ GLR[ D]HA K[P 

243- Repeal  of  certain  enactments  and  savings.—(1)  The

Presidency Towns Insolvency Act, 1909 (3 of 1909)  and the

Provincial  Insolvency  Act,  1920  (5  of  1920)  are  hereby

repealed. 

(2) Notwithstanding the repeal under sub-sections (1),—(i)

all proceedings pending under and relating to the Presidency

Towns Insolvency Act, 1909 (3 of 1909), and the Provincial

Insolvency  Act  1920  (5  of  1920)  immediately  before  the

commencement  of  this  Code  shall  continue  to  be  governed

under the aforementioned Acts and beheard and disposed of by

the  concerned  courts  or  tribunals,  as  if  the  aforementioned
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Acts have not been repealed;

(ii)  any  order,  rule,  notification,  regulation,  appointment,

conveyance,  mortgage,  deed,  document  or  agreement  made,

fee  directed,  resolution  passed,  direction  given,  proceeding

taken, instrument executed or issued, or thing done under or in

pursuance of any repealed enactment shall, if in force at the

commencement of this Code, continue to be in force, and shall

have  effect  as  if  the  aforementioned  Acts  have  not  been

repealed;

(iii) anything done or any action taken or purported to have

been  done  or  taken,  including  any  rule,  notification,

inspection, order or notice made or issued or any appointment

or  declaration  made  or  any  operation  undertaken  or  any

direction  given  or  any  proceeding  taken  or  any  penalty,

punishment,  forfeiture  or  fine  imposed  under  the  repealed

enactments shall be deemed valid;

(iv)  any principle or rule of law, or established jurisdiction,

form or course of pleading, practice or procedure or existing

usage, custom, privilege, restriction or exemption shall not be

affected, notwithstanding that the same respectively may have

been in any manner affirmed or recognised or derived by, in,

or from, the repealed enactments;

(v) any prosecution instituted under the repealed enactments

and pending immediately  before  the  commencement  of  this

Code  before  any  court  or  tribunal  shall,  subject  to  the

provisions of this Code, continue to be heard and disposed of

by the concerned court or tribunal;

(vi) any person appointed to any office under or by virtue of
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any repealed enactment shall continue to hold such office until

such time  as  may  be  prescribed;  and  (vii)  any  jurisdiction,

custom, liability, right, title, privilege, restriction, exemption,

usage,  practice,  procedure  or  other  matter  or  thing  not  in

existence or in force shall not be revised or restored.

(3) The  mention  of  particular  matters  in  sub-section  (2)

shall not be held to prejudice the general application of section

6 of the General Clauses Act, 1897 (10 of 1897) with regard to

the effect of repeal of the repealed enactments or provisions of

the enactments mentioned in the Schedule.

s#f VFD4  p5ZMST  SFINFGL  HMUJF.  wIFG[  ,[TF  VF  SFDGF

VZHNFZ[ 5|MJLg:I, .G;M<Jg;L V[S8v!)Z_ GF SFINF C[9/

CF,GL VF VZHL TFPZ)q!_qZ_Z_ GF ZMH SZ[,L K[P HIFZ[ VF

SFINM  .G;M<Jg;L V[g0 A[gS|%8 SM0 vZ_!& GL S,DvZ$#

YL ZN SZJFDF\  VFJ[, K[P  H[YL  HIFZ[  5|MJLg:I, .G;M<Jg;L

V[S8  v!)Z_  GM  SFINM  H  VZHLGL  TFZLB[  ZN  YI[,  CMI

T[JF  ;\HMUMDF\  VZHNFZGL  CF,GL  VF  VZHL  C[9/  SFI"JFCL

SZJFGL ;tTF V+[GL SM8"G[  ZC[, GYL VG[ .G;M<Jg;L V[g0

A[gS|%8  SM0  vZ_!&  GL  S,DvZ$# GF  SFINFGM  AFW

VZHNFZGL VZHLG[ G0[ K[ T[J] V+[GL SM8"G]\ DFGJ]\ K[P 

s$f વધુમાં  નામદાર  સુપ્રીમ  કોર્ટ  દ્વારા     .Canara Bank vs P

   . .Selathal and others etc etc  AIR ONLINE 2020

SC 262, (2020) 4 SCALE 431  ના ચુકાદા ના પેરા ૭ મા નીચે

મુજબ ના સિદ્દાન્ત પ્રતસ્થાપિત કરેલ છે.

“7. The  plaint  can  be  rejected  under  Order  7  Rule  11  if

conditions enumerated in the said provision are fulfilled. It is
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needless to observe that the power under  Order 7 Rule 11

CPC can be exercised by the Court at any stage of the suit.

The relevant facts which need to be looked into for deciding

the application are the averments of the plaint only. If on an

entire and meaningful reading of the plaint, it is found that the

suit is manifestly vexatious and meritless in the sense of not

disclosing any right to sue, the court should exercise power

under  Order 7 Rule 11 CPC. Since the power conferred on

the court to terminate civil action at the threshold is drastic,

the conditions enumerated under Order 7 Rule 11 CPC to the

exercise  of  power  of  rejection  of  plaint  have  to  be  strictly

adhered to. The averments of the plaint have to be read as a

whole to find out whether the suit is barred by any law. It is

needless to observe that the question as to whether the suit

is barred by any law, would always depend upon the facts

and  circumstances  of  each  case.  The  averments  in  the

written statement as well as the contentions of the defendant

are  wholly  immaterial  while  considering  the  prayer  of  the

defendant  for  rejection  of  the  plaint.  Even  when  the

allegations made in the plaint are taken to be correct as a

whole on their face value, if they show that the suit is barred

by any law, or do not disclose cause of action, the application

for rejection of plaint can be entertained and the power under

Order 7 Rule 11 CPC can be exercised. If clever drafting of

the plaint has created the illusion of a cause of action, the

court  will  nip  it  in  the  bud  at  the  earliest  so  that  bogus

litigation will end at the earlier stage.” 7.8 In the case of Ram

Singh v. Gram Panchayat Mehal Kalan (1986) 4 SCC 364,

this Court has observed and held that when the suit is barred

by any law, the plaintiff cannot be allowed to circumvent that

provision by means of clever drafting so as to avoid mention

of those circumstances, by which the suit is barred by law of

limitation.”

https://indiankanoon.org/doc/161831507/
https://indiankanoon.org/doc/161831507/
https://indiankanoon.org/doc/628501/
https://indiankanoon.org/doc/628501/
https://indiankanoon.org/doc/161831507/
https://indiankanoon.org/doc/161831507/
https://indiankanoon.org/doc/161831507/
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s5f VFD  GFDP;]l5|D  SM8"  wJFZF  56  p5ZMST  R]SFNFDF\  :5Q8

H6FJJFDF\ VFJ[, K[ S[4 HM JFNLGL NFJF VZHL p5ZYL H :5Q8

Ol,T YT] CMI S[ JFNLGF NFJFG[ SM.56 SFINFGM AFW G0[ K[ TM

VFJF 5|SFZGF NFJFG[ ;LP5LP;L VM0"Zv* Z],v!! C[9/ ZN SZJM

HM.V[P 

s&f VFD4  p5ZMST  GFDNFZ  ;]l5|DSM8"GM  R]SFNM  wIFG[  ,[TF

TYF  .G;M<Jg;L  V[g0  A[gS|%8  SM0  vZ_!& GL  S,DvZ$#

J\RF6[ ,[TF VZHNFZGL CF,GL VZHLG[ SFINFGM AFW G0TM CMI

H[YL gIFIGF lCTDF\ GLR[ D]HAGM C]SD SZJFDF\ VFJ[ K[P

qq VFBZL C]SD  qq

s!f VZHNFZGL  VZHL  ;LJL,  5|M;LHZ  SM0  !)_(  GF  

VM0"Zv*4 ~,v!! s0Lf C[9/ VFYL SF-L GF\BJFGM C]SD

SZJFDF\ VFJ[ K[P

sZf BR" V\U[ SM. C]SD GYLP

s#f C]SD D]HA C]SDGFD] NMZJ]P

 C]SD VFH ZMH TFPZ_ DL DFC[vDFR" ;G[vZ_Z& GF ZMH

B]<,L VNF,TDF\  JF\RL ;\E/FJL HFC[Z SIM"P

TFPZ_q_#qZ_Z&
D]PGJ;FZL

 

s પ્રભાકર કૃષ્ણકાંત રાય f
                l5|g;L5, ;LGLIZ ;LJL, HH       
              GJ;FZLPsSM0 G\PHLPH[P ૦૧૧૧૨ f


