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SECTION 34 : Civil Court not to have Jurisdiction :-

No Civil Court Shall have jurisdiction to entertain any suit or
proceeding in respect of any matter which a Debts Recovery Tribunal
or the Appellate Tribunal is empowered by or under this Act to
determine and no injunction shall be granted by any Court or Other
authority in respect of any action taken or to be taken in pursuance of
any power conferred by or under this Act of under the Recovery of
Debts Due to Banks and Financial Institutions Act, 1993(51 of 1993).

SECTION 35 : The Provisions of this Act override other laws :-

The provisions of this Act shall have effect, notwithstanding
anything inconsistent therewith contained in any other Law for the
time being in force or any instrument having effect by virtue of any

such Law.
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Code of Civil Procedure, 1908, Section 9,0rder VIl Rule 11,
Recovery of Debts Due to Banks and Financial Institution Act, 1993,
Section 17,18,20 and Securitisation and Reconstruction of Financial
Assets and Enforcement of Security Interest Act,2002,Section 34----
Title suit-—--Jurisdiction of Civil Court----Bar under RDDBF| Act-—--
Plaintiff prayed for decree of declaration that sale deed executed
by defendant No.3 in favour of defendant No.2/ Bank and
consequent certificate issued by DRT in favour of
petitioner/defendant No.8 were all fraudulent, null and void ab
initio----However, defendant No.8/petitioner raised objection
contending that plaintiff was at liberty to file an appeal before

Appellate Tribunal as such the suit was not maintainable in view of
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specifie bar under the RDDBFI Act-—-Existence of fraudulent act can
override the bar imposed under Section 34 of SARFAESI Act----There is
no reason as to why the same could not be applicable to bar under
Section 18 of the RDDBFI Act as well---- Vendor of plaintiff purchased
the suit land from ‘G’ original owner vide sale deed dated 4-6-1967----
plaintiff purchased suit land vide regd. sale deed on 9-3-2007----
However, defendant No.1 claimed to have purchased suit land on
16-7-1983 from son of original owner, ‘G’---Thus, ‘G’ had exhausted
his title by sale in 1967 and son of ‘G’ could not have been left with
any title to suit land on the date of sale to defendant No.1----on the
pleadings made by plaintiff, a primafacie case of fraud had been
made out by plaintiff against purported mortgage by the defendant
No.1 in favour of defendant No.2/Bank----Therefore, suit filed by
plaintiff could not be said to be barred under Section 18 of RDDBFI
Act-—--There shall be oral and documentary evidence by both sides to
prove and disprove respective allegations of fraud----Same would
warrant interrogatories as well as examinations and cross
examinations of witnesses----Considering the nature, power and
Jurisdiction of DRT, it did not appear that allegations of the nature
mentioned in the plaint could be decided by DRT----it could be decided
by the Civil Court only-——-No question of preferring an appeal by the
plaintiff before the DRAT against the judgment of DRT----Because the
plaintiff was not made a party of the proceedings by the Bank before
DRT---- Facts stated in the plaint nowhere were brought on record in
the proceedings before DRT---- plaintiff had an independent case of
fraud for which he had made his own pleadings----Obviously, it could
not have been decided by DRT---- Hence, the question of deciding the
same by appellate Tribunal also did not arise---- Therefor, the Trial
Court had not committed any jurisdictional error in rejecting the
prayed of petitioner for holding the suit of plaintiff as not

maintainable.
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39. On a plain reading of the provisions, the conclusion reached
was that Sec.17 of the RDB Act bars the jurisdiction of the Civil Court
Only in respect of applications filed by the bank or financial
institution. This provision did not bar the jurisdiction of the Civil Court
to try a suit filed by the borrower. There was also an absence of
provisions in the act for transfer of suits and proceeding except
Sec.31,which relates to pending suit proceeding by a bank or financial

institution for recovery of debt.

40. It was noticed that the significant aspect of Ss.17 and 18 of the
RDB Act was that even after establishment of the DRT, no jurisdiction
had been conferred on it to try independent suits or proceeding
initiated by the borrower or others against banks / financial
institution. what has been permitted is only a cross-action in the form
of a counterclaim by a defendant in the pending application to
facilitate a unified proceeding. The most significant aspect considered
in this behalf is set out in para 17 extracted above - that a
counterclaim in a bank’s application before the DRT was not the only
remedy, but an option available to the defendant borrower. The
borrower was not precluded from filing a separate suit or proceeding
before a Civil Court or other appropriate forum, Not Only that, even
the bank, in whose application a counterclaim is made, has the option
to apply to the DRT to exclude the counterclaim of the defendant
while considering its application. If the DRT were to find in the bank’s
favour, the defendant would have to approach the Civil Court in
respect of such excluded counterclaim, as the DRT does not have
Jjurisdiction to try an independent claim against the bank / financial

institution.
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45. We are thus of the view that there is no provision in the RDB
Act by which the remedy of a civil suit by a defendant in a claim by the
bank is ousted, but it is the matter of choice of that defendant. Such a
defendant may file a counterclaim, or may be desirous of availing of
the more strenuous procedure established under the Code, and that is

a choice which he takes with the consequences thereof.

46. The Legislature did not, at any stage, make any further
amendment for excluding the jurisdiction of the Civil Court in respect
of a claim of a defendant in such a proceeding being filed along with
the suit. The Legislature in its wisdom has also not considered it
appropriate to bring any amendment to enhance the powers of the

DRT in this respect.
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