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GD"NFGF\ DC[Pl5|g;L5F, ;LGLIZ ;LJL, HH ;FC[AGL VNF,T ;D1F4
D]PZFH5L5/FP      

oov   :5[PlNPD]PG\P  Z&qZ_!5 GF\ SFD[ VF\Sv!Z! ,UT C]SD  voo

!f VF SFD[ 5|lTJFNL G\P! GFV[ ;LP5LP;LPVM0"Zv* ~,v!! D]HA JFNLGM

NFJM  ZN  SZJF  CF,GL  VZHL  VF5L  V[JL  VZH  SZ[,  K[  S[4  JFNLGF\  NFJFG[

Securitisation Act GL S,Dv#$ TYF #5 GM AFW G0[ K[PJFNLV[ Debts Recovery

Tribunal (D.R.T.)  ;D1F S,Dv!* TYF !( D]HA VZHL U]HFZ[, CTLP5Z\T] JFNLGL

TZO[6DF\  SM.  C]SD  YI[,  GYLPVG[  Securitisation  Act  GL  S,Dv#$ TYF  #5

DF\   ;LJL,  SM8"GM  AFW  ZFB[,  CMI  H[YL  JFNLGF  NFJFG[  R,FJJFGL  ;LJL,  SM8"

G[  SM. ;tTF 5CM\RTL  GYLPH[YL  JFNLGL NFJF  VZHL ;LP5LP;LPVM0"Zv* ~,v!!

VgJI[ GFD\H]Z SZJF ZH]VFT SZ[, K[P

Zf 5|lTJFNLGL CF,GL VZHL ;FD[ JFNL TZO[ VF\Sv!Z5 YL HJFA JF\WFVM

ZH] SZJFDF VFJ[, K[4 H[DF JFNL T[DGL NFJF VZHLDF\ H6FJ[, CSLSTM G[ J/UL ZC[,

K[  VG[  5|lTJFNLGL VZHLGL CSLSTMGM DCN V\X[  .gSFZ SZL D]bItJ[  V[JL CSLST

H6FJ[, K[ S[4NFJF VZHLDF\ 5|lTJFNLVMV[ S[JL ZLT[ JFNL ;FY[ O=M0 SZ[, K[ T[ TDFD

CSLSTM  H6FJL  NFN  DF\U[,  K[PH[YL  NFJM  ;F\E/JF  S[  T[GF  p5Z  lG6"I  SZJF

Securitisation Act  C[9/GL 8=LaI]G, s0LPVFZP8LPfG[ SM. CS]DT 5|F%T YTL GYLP

JW]DF\  H6FJ[, K[ S[45|lTJFNLVM JrR[GF\ jIJCFZDF\ JFNL 51FSFZ G CTF H[YL ;NZ

jIJCFZ AFATGF\  0[S,[Z[XG TYF VgI NFN DF8[  OST G[ OST ;LJL, SM8"G[  CS]DT

K[PT[DH  B]N  Debts  Recovery  Appellate  Tribunal  (D.R.T.)  V[  56  5MTFGF

HHD[g8DF\ JFNLV[ 5|lTJFNL G\PZ TYF # ;FD[ SZ[, NFJFVM :5[PD]PG\P#*qZ_!!4#(q

Z_!! TYF #)qZ_!! GM p<,[B SZ[, K[ VG[ HHD[g8DF\ V[D 56 H6FJ[, K[ S[ cc

VF  D]NFGM  lG6"I  SZJF  OST  ;LJL,  SM8"G[  CS]DT  K[Pcc  H[  CSLST  5|lTJFNLVM

V[ K]5FJ[, K[PVFD 5|lTJFNLVM GFDPSM8" ;D1F RMbBF CFY[ VFJ[, GYLPVF SFDGF
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5|lTJFNLVMV[ T[DGL JrR[ H[ SM. jIJCFZM SZ[,F K[ S[ YI[,F K[ T[ lD,ST GFDPSM8"GL

CS]DTDF\  VFJ[, K[PVFD lJU[Z[  CSLSTM H6FJL 5|lTJFNLGL CF,GL VZHL ZN SZJF

lJG\TL SZ[, K[P 

#f tIFZAFN ;NZ SFD[ A\G[ 51FSFZM TZO[ DF{lBS N,L,M ;F\E/JFDF\ VFJ[,

K[P H[DF\ 5|lTJFNL G\P! TZO[ lJPJPzL H[PS[P5\0IFV[ N,L, SZTF H6FJ[, K[ S[4 JFNLV[

Securitisation Act  VgJI[ H~ZL SFI"JFCL SZ[, K[ 5Z\T] T[DF JFNLG[ SM. ZFCT D/[,

GYLPT[DH JFNLG[ SM.56 TSZFZ CMI TM T[VMV[ 0LPVFZP8LP ;D1F HJ] 50[ VG[ JFNL

0LPVFZP8LP;D1F UI[, K[ 5Z\T] T[DF JFNLG[ SM. ZFCT D/[, GYLPSecuritisation Act

GL S,D #$ TYF #5 DF\ ;LJL, SM8"GL HI]ZL0LSXGGM AFW ZFB[, K[ VG[ CF,GF SFD[

5|lTJFNL  G\P# GFV[  5|lTJFNL  G\P! 5F;[YL ,MG D[/J[, K[  VG[  NFJFJF/L lD,ST

;LSIMZ0 V[;[8 K[PH[YL JFNLGM NFJM R,FJJFGL ;tTF ;LJL, SM8"G[ 5CM\RTL G CMI

H[YL JFNLGM NFJM ;LP5LP;LPVM0"Z * ~, !! GL HMUJF. D]HA ZN SZJF ZH]VFT K[P

HIFZ[ JFNL TZO[ lJPJPzL V[;PS[PHMQFLV[ ZH]VFT SZTF H6FJ[, K[ S[4

JFNLV[  CF,GM  NFJM  5|lTJFNL  G\P#  GFV[  O=M0  SZL  J[RF6  N:TFJ[H  SZFJL  ,.

VG[ T[ J[RF6 N:TFJ[HGF VFWFZ[ NFJFJF/L lD,ST 5|lTJFNL G\P! G[ TFZ6DF\ D]S[,

K[  T[YL  T[  ZN  SZJF  DF8[  V,U V,U SFI"JFCL  SZ[,  K[PVF  SFDGF  5|lTJFNL  G\P#

GFVM ;FD[ OMHNFZL ZFC[ TYF lNJFGL ZFC[ SZJFDF\ VFJ[, SFI"JFCL 5[lg0\U K[PVG[ O=M0

YI[, K[ S[ S[D m T[GM gIFILS lG6"I SZJFGL ;tTF DF+ G[ DF+ ;LJL, SM8"G[ ZC[,

K[P  0LPVFZP8LP  T[  AFAT[  SM.  SFI"JFCL  SZL  XS[  GCLPO=M0  V\U[  gIFILS  lG6"I

SZJFGL  ;tT  0LPVFZP8LPG[  GYLP0LPVFZP8LPV[  56 5MTFGF  C]SDDF\  ;LJL,  SM8"G[

;TTF  ZC[,FGM  p<,[B  SZ[,  K[PH[YL  O=M0  ;\A\W[GL  SFI"JFCL  SZJFGL  ;tTF  DF+

G[  DF+  ;LJL,  SM8"G[  ZC[,  CMI  JFNLGF  NFJFG[  ;LP5LP;LPVM0"Z  *  ~,  !!  GL

HMUJF.GM AFW G0TM G CMI H[YL 5|lTJFNLGL CF,GL VZHL BR" ;lCT GFD\H]Z SZJF

ZH]VFT SZ[, K[P
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$f VZHL TYF Z[S0" J\RF6[ ,LW]\PA\G[ 51FMG[ ;F\E?IFP

p5ZMST ZH]VFT TYF S[; Z[S0" wIFG[ ,[TF\ T[DH SFINFGL HMUJF. wIFG[

,[TF SFINFGM 5|:YFl5T l;wWF\T K[ S[4HIFZ[ ;LP5LP;LPVM0"Zv* ~,v!! GL VZHLGM

gIFILS lG6"I SZJFGM CMI tIFZ[ DF+ JFNL TZO[ ZH] YI[, NFJF VZHL TYF N:TFJ[HL

5]ZFJFVM H wIFG[ ,[JF HM.V[PVF SFDGF 5|lTJFNL G\P! GFV[  Securitisation Act GL

S,Dv#$ TYF #5 GM AFW ,LW[, K[PtIFZ[  Securitisation Act GL S,Dv#$ TYF

#5 DF\ SZJFDF\ VFJ[, HMUJF. wIFG[ ,[JL H~ZL K[ H[ GLR[ D]HA K[P

SECTION 34 : Civil Court not to have Jurisdiction :-

No Civil Court Shall have jurisdiction to entertain any suit or  

proceeding in respect of any matter which a Debts Recovery Tribunal 

or  the  Appellate  Tribunal  is  empowered  by  or  under  this  Act  to  

determine and no injunction shall be granted by any Court or Other  

authority in respect of any action taken or to be taken in pursuance of

any power conferred by or under this Act of under the Recovery of  

Debts Due to Banks and Financial Institutions Act, 1993(51 of 1993).

SECTION 35 : The Provisions of this Act override other laws :-

The provisions of this Act shall  have effect, notwithstanding  

anything inconsistent therewith contained in any other Law for the  

time being in force or any instrument having effect by virtue of any 

such Law.

5f p5ZMST  SZJFDF\  VFJ[,  HMUJF.  wIFG[  ,[TF\  S,Dv#$  YL

Securitisation Act  VYJF  Recovery of Debts Due to Banks and Financial

Institutions Act,  1993  VgJI[  SFI"JFCL  SZJFGL  CMI T[  ;\A\W[GL  SFI"JFCL  ;FD[

;LJL, SM8"GL  ;tTFG[  AFW SZ[, K[  VG[  SM.56 ;LJL, SM8"  VF V\U[  DGF.C]SD

OZDFJL  XS[  GCL  S[  T[  AFAT[  SFI"JFCL  SZL  XS[  GCL  T[JL  HMUJF. SZJFDF  VFJ[,
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K[P5Z\T] CF,GF\ SFD[ JFNLGL H[ VF\Sv! GL NFJF VZHL K[ T[G]\ 51FlGJ[NG wIFG[ ,[TF\

T[DF JFNLV[ V[JL CSLST H6FJ[, K[ S[ VF SFDGF 5|lTJFNL G\P# GFG[ ;G[vZ__( DF\

V[0LP0FIZ[S8Z  5N[YL  K]8F  SZJFDF\  VFJ[,  K[  VG[  T[  AFAT[  T[VMG[  ZHLPV[P0LPYL

5+ ,BL HF6 56 SZJFDF\  VFJ[, K[PT[D KTF 5|lTJFNL G\P# GFV[ 5|lTJFNL G\P!

5F;[YL  ,MG  ,LW[,  K[  VG[  5|lTJFNL  G\P#  GFV[  J[RF6  N:TFJ[H  NFJFJF/L

lD,ST ;\A\W[GM SZFJL ,LW[, VG[ T[GF VFWFZ[ NFJFJF/L lD,ST 5|lTJFNL G\P! 5F;[

TFZ6DF\  D]S[, K[PVFD 5|lTJFNL  G\P#  GFV[  JFNL  ;FY[  O=M0  SZL  NFJFJF/L lD,ST

8=Fg;OZ  SZ[, K[  VG[  T[GF  VFWFZ[  5|lTPG\P!  A[\SDF\YL  ,MG ,LW[,FGL  CSLST V\U[

JFNLV[  NFJF  VZHLDF\  :5Q8  51FlGJ[NG SZ[, K[PVFD JFNL  :5Q856[  5MTFGM  S[;

,FJLG[ V[JL CSLST H6FJ[, K[ S[4 NFJFJF/L lD,ST ;FY[ O=M0 SZLG[ ccIFSLDF OL<8;"

5|FP,LPccGF\ GFD[ SZFJL ,MG ,[JFDF\ VFJ[, K[P

&f ;NZ SFD[ JFNL TZO[ GFDP;]l5|D SM8" TYF GFDPCF.SM8"GF\ R]SFNF ZH] SZL

T[GF p5Z VFWFZ ZFB[, K[PH[ 5{SL JFNLV[ GFDPGauhati High Court, Civil-2015(3)

Page No.215 GL VMYMZL8L ZH] SZ[, K[PH[GL C[0 GM8DF\ V[J]\ 5|:YFl5T SZ[, K[ S[4

Code  of  Civil  Procedure,1908,  Section  9,Order  VII,Rule  11,  

Recovery of Debts Due to Banks and Financial Institution Act, 1993, 

Section 17,18,20 and Securitisation and Reconstruction of Financial  

Assets  and Enforcement of Security  Interest Act,2002,Section 34----

Title  suit----Jurisdiction  of  Civil  Court----Bar  under  RDDBFI  Act----  

Plaintiff prayed for decree of declaration that  sale deed executed  

by  defendant  No.3  in  favour  of  defendant  No.2/  Bank  and  

consequent  certificate  issued  by  DRT  in  favour  of  

petitioner/defendant  No.8  were  all  fraudulent,  null  and  void  ab  

initio----However,  defendant  No.8/petitioner  raised  objection  

contending  that  plaintiff  was  at  liberty  to  file  an  appeal  before  

Appellate Tribunal as such the suit was not maintainable in view of  
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specifie bar under the RDDBFI Act---Existence of fraudulent act can  

override the bar imposed under Section 34 of SARFAESI Act----There is 

no reason as to why the same could not be applicable to bar under  

Section 18 of the RDDBFI Act as well---- Vendor of plaintiff purchased 

the suit land from ‘G’ original owner vide sale deed dated 4-6-1967---- 

plaintiff  purchased  suit  land  vide  regd.  sale  deed  on  9-3-2007----

However,  defendant  No.1  claimed  to  have  purchased  suit  land  on

16-7-1983 from son of original owner, ’G’----Thus, ‘G’ had exhausted  

his title by sale in 1967 and son of ‘G’ could not have been left with 

any title to suit land on the date of sale to defendant No.1----on the 

pleadings  made by  plaintiff,  a  primafacie  case  of  fraud had been  

made out by plaintiff against purported mortgage by the defendant 

No.1  in  favour  of  defendant  No.2/Bank----Therefore,  suit  filed  by  

plaintiff could not be said to be barred under Section 18 of RDDBFI  

Act----There shall be oral and documentary evidence by both sides to 

prove  and  disprove  respective  allegations  of  fraud----Same  would  

warrant  interrogatories  as  well  as  examinations  and  cross  

examinations  of  witnesses----Considering  the  nature,  power  and  

jurisdiction of DRT, it did not appear that allegations of the nature  

mentioned in the plaint could be decided by DRT----it could be decided 

by the Civil Court only----No question of preferring an appeal by the 

plaintiff before the DRAT against the judgment of DRT----Because the 

plaintiff was not made a party of the proceedings by the Bank before 

DRT---- Facts stated in the plaint nowhere were brought on record in 

the proceedings before DRT---- plaintiff had an independent case of  

fraud for which he had made his own pleadings----Obviously, it could 

not have been decided by DRT---- Hence, the question of deciding the 

same by appellate Tribunal also did not arise---- Therefor, the Trial  

Court  had  not  committed  any  jurisdictional  error  in  rejecting  the  

prayed  of  petitioner  for  holding  the  suit  of  plaintiff  as  not  

maintainable.
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p5ZMST R]SFNFDF\ GFDPCF.SM8[" V[JM l;wWF\T 5|:YFl5T SZ[,  K[ S[4 O=M0

;\A\W[GL SFI"JFCL SZJFGL ;tTF ;LJL, SM8"G[ ZC[, K[P VFD CF,GF SFD[ JFNLG]\ H[ 51F

lGJ[NG K[ T[ wIFG[ ,[TF\  JFNLV[ O=M0 ;\A\W[G]\  51FlGJ[NG SZ[, K[ VG[ O=M0 ;\A\W[GL

gIFILS lG6"I SZJFGL ;tTF ;LJL, SM8"G[ ZC[, K[P;NZ SFD[ JFNL TZO[ H[ N:TFJ[HM

ZH]  SZJFDF\  VFJ[, K[  T[  DFS"  #q!4#qZ TYF #q# wIFG[  ,[TF\  NFJFJF/L lD,ST

CF,DF\ JFNL S\5GLGF\ GFD[ RF,[ K[PDFS" #q!) YL ZH] YI[, N:TFJ[H wIFG[ ,[TF\ T[DF

5|lTJFNL  G\P#  G[  ;\AMWLG[  5+  ,B[,  K[  VG[  T[DF  TFPZZq_&qZ__( GF\  ZMHGF\

9ZFJGM  p<,[B  K[  VG[  T[  9ZFJ  D]HA  IFSLDF  OL<8;"G]  ZFH5L5/FGL  lD,ST

;LSI]ZL8L DF8[ S[GZF A[\SDF\ VF5JFGM H[ 9ZFJ YI[,M T[ 9ZFJ ZN SZTM 9ZFJ SZJFDF\

VFJ[,FGM p<,[B YI[, K[ VG[ T[ 5+ TFP!_q_*qZ__( GF ZMHGM K[PT[DF JW]DF\

H6FJ[, K[ S[ CF,DF\ V[GPJLP;LPV[,PGF\ AM0" wJFZF ZFH5L5/FGL lD,ST p5Z SM.

ULZM SZJFGL ;tTF VF5[, GYLPDFS" #q&! YL S\5GL ,M AM0"G]\ HHD[g8 ZH] YI[, K[P

T[GF  5FZFv#$  DF\  5L8LXGZ  S[  H[  CF,GF  5|lTJFNL  G\P#  T[  SFDDF\  CTF

T[DG[ TFP_#q_)qZ__) GF ZMH V[0LP0LZ[S8Z TZLS[  N]Z SZJFDF VFJ[,FGL CSLST

5|lTJFNL  G\P#  GF\V[  H  N,L,DF\  H6FJ[,  K[PVFD4VF  N:TFJ[H  wIFG[  ,[TF\

TFP_#q_)qZ__) GF\  ZMHYL 5|lTJFNL  G\P# GF\G[  V[0LP0LZ[S8Z  5N[YL  N]Z  SZJFDF

VFJ[,FG]\  CF,GF TASS[ H6FI VFJ[ K[PHIFZ[  5FZFv$! DF\  V[J]\  5|:YFl5T SZJFDF\

VFJ[, K[  S[  5L8LXGZG[  S\5GLGF  0FIZ[S8Z  TZLS[  SM.56 ;DI[  lGDJFDF  VFJ[,F

T[  5]ZJFZ SZJFDF\  5L8LXGZ lGQO/ lGJ0[, K[P 5|lTJFNL G\P# GFVM JFNL S\5GLDF\

V[0LP0FIZ[S8Z  TZLS[  CTF  5Z\T]  T[VMG[  ;G[vZ__)  DF\  V[0LP0FIZ[S8Z  5N[YL  K]8F

SZJFDF\ VFJ[, K[ VG[ T[VM SM.56 ;DI[ 0LZ[S8Z CTF T[J]\  5]ZJFZ YI[, G CMJFG]\

TFZ6 SF-JFDF\ VFJ[, K[PCF,GF\ SFD[ DFS" #qZZ YL D[DMZ[g0D VMO 8F.8, 0L0; ZH]

YI[, K[  T[  TFP_#q_(qZ_!_ GF\  ZMHG]\  K[  VG[ T[DF DMU["hZ TZLS[  JFNL S\5GLGF

0LZ[S8Z TZLS[  5|lTJFNL  G\P# GFV[  SZL  VF5[,FG]\  NXF"J[, K[PHIFZ[  DFS"  #qZ$ TYF
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#qZ5 YL NFJFJF/L lD,STGF\  J[RF6 N:TFJ[H ZH] YI[, K[PT[DF J[RF6 VF5GFZ

TZLS[ 5|lTJFNL G\P# G[ JFNL S\5GLGF 0LZ[S8Z TZLS[ NXF"J[, K[PVG[ VF A\G[ N:TFJ[H

TFPZ&q_5qZ_!_ GF\ ZMHGF\ K[PVFD VF A\G[ N:TFJ[HM wIFG[ ,[TF\ DFS" #q&! JF/F

N:TFJ[HDF\  :YFl5T  SIF"  D]HA  V[0LP0LZ[S8Z  TZLS[  K]8F  SIF"  AFNGF\  K[  VG[  DFS"

#q&! 5|:YFl5T SIF" D]HA 5|lTJFNL G\P# SM.56 ;DI[ JFNL S\5GLGF 0LZ[S8Z CTF

T[J]\  5|lTJFNL  G\P#  5]ZJFZ  SZL  XS[,  GCLPVFD p5ZMST A\G[  N:TFJ[HM  wIFG[  ,[TF\

CF,GF  TASS[  V[J]\  H6FI  VFJ[  K[  S[  5|lTJFNL  G\P#  0LZ[S8Z  G  CMJF  KTF

VG[  T[D6[  V[0LP0LZ[S8Z  5N[YL  N]Z  SIF"  AFN  56 0LZ[S8Z  TZLS[  J[RF6 N:TFJ[H

SZ[,FG]\ CF,GF TASS[ H6FI K[PJFNLV[ ;G[vZ_!_ YL VF SFDGF 5|lTJFNL G\P# TYF

VgI  lJ~wW  OMHNFZL  TYF  lNJFGL  ZFC[  SFI"JFCL  SZ[,  K[PH[  DFS"  #q$)  YL

#q5&4#q&_ TYF #q*! YL #q*( JF/F N:TFJ[HMYL H6FI VFJ[ K[PH[ CF,DF\

5[lg0\U K[PH[ CSLST JFNL TZO[ ZH] YI[, N:TFJ[HM p5ZYL H6FI VFJ[ K[PVF OMHNFZL

TYF lNJFGL SFI"JFCL JFNLV[  O=M0 ;\A\W[  5|lTJFNL G\P# lJ~wW SZ[, K[P VFD JFNL

:5Q856[  O=M0  ;\A\W[GM  S[;  ,.G[  V+[GL  SM8"  ;D1F  VFJ[,F  K[PJW]DF\  T[  CSLST

lGlJ"JFN  K[  S[4;LP5LP;LPVM0"Z  *  ~,  !!  GL  VZHL  GM  gIFILS  lG6"I  SZTL

JBT[ VNF,T[ JFNLGL NFJF VZHL TYF ;FY[  ZH]  SZ[, N:TFJ[HL 5]ZFJFVM H wIFG[

,[JFGF\  CMI  K[P5Z\T]  VF  SFDGF  5|lTJFNLV[  CF,GL  VZHL  VF5[,  K[  T[DF

Securitisation Act  VgJI[ SFI"JFCL YI[, K[ VG[ 0LPVFZP8LP ;D1FGL SFI"JFCLDF\

JFNLGL TZO[6DF\ SM. C]SD SZJFDF VFJ[, G CMJFGL CSLST H6FJ[, K[P H[ C]SDGL

GS, CF,GF SFD[ ZH] SZJFDF\ VFJ[, K[ T[ C]SD J\RF6[ ,[TF\ T[ C]SDGF\ 5FZF #_4#!

TYF #Z DF\ 0LPVFZP8LPV[ 56 ;LJL, SM8"GM H[ C]SD VF\Sv5 ,UT YI[, K[ T[ C]SDYL

;tTFG[ U|FCI ZFB[, K[ VG[ XZTL C]SD SZ[, K[PVG[ :YFl5T SZ[, K[ S[ HIF\ ;]WL;1FD

SM8"  J[RF6G[  8F/[  GCL  tIF\  ;]WL  J[,L0  VG[  SFINF  wJFZF  VD,DF\  ,FJL  XSFIP

JW]DF\  ;NZ SFD[ JFNL TZO[  GFDP;]l5|D SM8"  LAWS(SC) 2022 11 50,Civil Appeal
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Nos.8972-8973 of 2014 GL VMYMZL8L ZH] SZJFDF VFJ[, K[P H[GF 5FZF #)4$_4$5

VG[ $& DF\ SZ[, VMahJ["XG wIFG[ ,[J]\ H~ZL K[ H[ GLR[ D]HA K[P

39. On a plain reading of the provisions,  the conclusion reached  

was that Sec.17 of the  RDB Act bars the jurisdiction of the Civil Court 

Only  in  respect  of  applications  filed  by  the  bank  or  financial  

institution. This provision did not bar the jurisdiction of the Civil Court 

to try a  suit  filed by  the borrower.  There was also an absence of  

provisions  in  the  act  for  transfer  of  suits  and  proceeding  except  

Sec.31,which relates to pending suit proceeding by a bank or financial 

institution for recovery of debt.

40. It was noticed that the significant aspect of Ss.17 and 18 of the 

RDB Act was that even after establishment of the DRT, no jurisdiction 

had  been  conferred  on  it  to  try  independent  suits  or  proceeding  

initiated  by  the  borrower  or  others  against  banks  /  financial  

institution. what has been permitted is only a cross-action in the form 

of  a  counterclaim  by  a  defendant  in  the  pending  application  to  

facilitate a unified proceeding. The most significant aspect considered

in  this  behalf  is  set  out  in  para  17  extracted  above  -  that  a  

counterclaim in a bank’s application before the DRT was not the only 

remedy,  but  an  option  available  to  the  defendant  borrower.  The  

borrower was not precluded from filing a separate suit or proceeding 

before a Civil Court or other appropriate forum, Not Only that, even 

the bank, in whose application a counterclaim is made, has the option 

to apply to the DRT to exclude the counterclaim of the defendant  

while considering its application. If the DRT were to find in the bank’s 

favour,  the  defendant  would  have  to  approach  the  Civil  Court  in  

respect  of  such excluded counterclaim,  as  the DRT does not  have  

jurisdiction to try an independent claim against the bank / financial  

institution.
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45. We are thus of the view that there is no provision in the RDB 

Act by which the remedy of a civil suit by a defendant in a claim by the

bank is ousted, but it is the matter of choice of that defendant. Such a

defendant may file a counterclaim, or may be desirous of availing of 

the more strenuous procedure established under the Code, and that is 

a choice which he takes with the consequences thereof.

46. The  Legislature  did  not,  at  any  stage,  make  any  further  

amendment for excluding the jurisdiction of the Civil Court in respect 

of a claim of a defendant in such a proceeding being filed along with 

the suit.  The  Legislature  in  its  wisdom  has  also  not  considered  it  

appropriate to bring any amendment to enhance the powers of the  

DRT in this respect.

p5ZMST  VMYMZL8L  J\RF6[  ,[TF  T[DF  56  GFDP;]l5|D  SM8["  Recovery  of

Debts Due to Banks and Financial Institutions Act  VgJI[GL SFI"JFCL YI[,

CMI TM 56 H[ D]NM 0LPVFZP8LPV[ KM0L NLW[, CMI TM ;LJL, SM8"G[ ;tTF 5CM\RTL

CMJFGM  l;wWF\T  5|:YFl5T SZ[,  K[PCF,GF\  SFD[  0LPVFZP8LPYL  J[RF6G[  ;1FD  SM8"

wJFZF 8F/JFDF\ G VFJ[ tIF\  ;]WL DMU["H SFIN[;ZG]\  VG[ SFINF wJFZF VD,DF\ ,FJL

XSFI T[J]\ 9ZFJ[, K[PVFD ;NZ SFD[ Z[S0" p5Z ZH] YI[, N:TFJ[HM J\RF6[ ,[TF\ JFNL

:5Q856[ 5MTFGM V[JM S[; ,.G[ VFJ[, K[ S[ 5|lTJFNL G\P# GF\V[ O=M0 SZL NFJFJF/L

lD,ST ccIFSLDF OL<8;" 5|FP,LPccGF\ GFD[ 8=Fg;OZ SZFJL ,LW[, K[ VG[ T[GF VFWFZ[

5|lTJFNL G\P! 5F;[YL ,MG D[/J[, K[ VG[ NFJFJF/L lD,ST TFZ6DF\ D]S[, K[PVFD

SZL  5|lTJFNL  G\P#  GFV[  JFNL  ;FY[  O=M0  SZ[,FGL  CSLST :5Q856[  H6FJ[, K[PVF

TDFD CSLST Z[S0" p5Z VFJ[, CMI VG[ ZH] YI[, N:TFJ[HMYL VFJL CSLST CF,GF

TASS[ H6FI VFJ[, CMI tIFZ[ VG[ T[JF ;\HMUMDF\ VG[ O=M0 V\U[ GFDPUF{CF8L CF.SM8["

5|:YFl5T SZ[, l;wWF\T D]HA O=M0 V\U[GL  gIFILS SFI"JFCL  SZJFGL ;tTF ;LJL,

SM8"G[  ZC[, CMI tIFZ[  CF,GF\  TASS[  JFNLGM NFJM GFD\H]Z  SZL XSFI GCL VG[ O=M0
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;\A\W[ H~ZL 5]ZFJM ,[JM 50[ H[YL p5ZMST RRF" SIF" D]HA 5|lTJFNLGL CF,GL VZHL

D\H]Z SZJL jIFHAL VG[ gIMIMRLT H6FTL G CMI4  gIFIGF\ lCTDF\ GLR[ D]HAGM

C]SD SZJFDF VFJ[ K[P 

 ov C] S D vo

VF SFDGF\ 5|lTJFNL G\P! GFVMGL ;LP5LP;LPVM0"Zv* ~,v!! D]HA JFNLGM

NFJM ZN SZJFGL CF,GL VZHL GFD\H]Z SZJFDF\ VFJ[ K[P

  VZHLGM BR" NFJFGF\ VFBZLC]SDG[ VG];ZX[P 

VF C]SD VFH TFZLB Z_ DL4DFC[vO[A|]VFZL4;G[vZ_Z$ GF\ ZMH B]<,L VNF,T

DF\ ;CL SZL JF\RL ;\E/FJL HFC[Z SZJFDF\ VFjIMP

ZFH5L5/F

TFPZ_q_ZqZ_Z$ sHGS N[JHLEF. ;M,\SLf
                                      l5|g;L5F, ;LGLIZ ;LJL, HH

            GD"NF D]PZFH5L5/FP
                HH SM0 G\P HLH[ __)*)


