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The issuance of injunction is governed by Order 39, Rule-1 of
Code of Civil Procedure. It is in respect of granting of temporary
injunction. When there is a question of preservation of the disputed
property and or protection for disposition thereof, Rule 2 of Order 39
of Code of Civil Procedure, lays down a procedure for issuance of
injunction for restraining breach of contract or other injury of any
kind. Moreover, the provisions of Rule 1 & 2 of Order 39 lays down
the circumstances under which a temporary injunction can be
granted and unless these circumstances exists, the Court has no
Jurisdiction to grant it, but, the fact that these circumstances exists
does not compel the Court to grant it in all cases in as much as the
Rule only shows that in the cases mentioned therein, the Court may
grant an injunction. Thus, the grant of an injunction under the Rule
is purely within the descretion of the Court and the grant of
injunction is a very serious matter and the Court should take a good
care to grant an injunction in cases only where such an injunction is
essential. It being an equitable relief, it would be refused to the
person who himself has failed to do equity. The principles which
govern the exercise of discretion, are to affect firstly, there is a
serious question to be tried in the suit and that on the facts before
the Court, there is probability of applicants being entitled to the relief

asked for by him. Secondly, the Court's interference is necessary to
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protect him from that species of injury, which the Court calls
irreparable before his legal right can be established on trial and
thirdly, that the comparative mischief or inconvenience which is
likely to issue from withholding the injunction, will be greater than
that which is likely to arise from granting it. The first of the above
conditions, is what is generally termed as a prima facie case. In
other words, prima facie existence of right and its infringement but,
the existence of a prima facie case is not by itself, sufficient. The
applicant should further satisfy the second condition by showing
that irreparable injury will occur to him. If the injunction is not
granted and that there is no other remedy open to him by which he
can protect him from the consequences or apprehended injury. The
term 'irreparable injury' only means that the injury must be material
one, which cannot adequately be compensated for damages. The
third condition is balance of convenience. The court should compare
amount of substantial mischief likely to be done to the applicant, if
the injunction is refused and also compare it with, that which is likely
to be caused to the other side of if the injunction is granted. Even
where all the above conditions are satisfied, a temporary injunction,
nevertheless, be refused for other reasons. To grant or to refuse
temporary injunction, is within the jurisdiction of the Trial Court. To
grant or to refuse temporary injunction is discretionary order but, the
discretion must be used in a judicious manner. The trial Court can

not use its discretionary power arbitrarily, capriciously or perversely.
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Sec.36A. Bar of jurisdiction ::

(1) No Civil Court or Mamlatdar’'s Court shall have
jurisdiction to settle, decide or deal with any question
which is by or under this Act required to be settled,
decided or dealt with by the State Government or any
officer or authority.

(2)  No order of the State Government or any such officer
or authority made under this Act shall be questioned in

any Civil, Criminal or Mamlatdar’s Court.
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(A) CIVIL PROCEDURE CODE, 1908(v OF 1908) - Sec. 9 -
Bombay prevention of Fragmentation and Consolidation of Holding
Act, 1947 (LXII of 1947)-Secs. 7,9, 36A and 36B - While examining
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title of plaintiff in respect of suit property Civil Court entering into the
question whether sale transaction was void being contrary to
provisions of the Fragmentation Act - Civil Court, held, had no
jurisdiction to decide these matters - Lower Courts, held, could not
have pronounced upon the title of the plaintiff in this context.
(B) SPECIFIC RELIEF ACT, 1963 (XLVII OF 1963) Secs. 6 and
37 - Civil Procedure Code, 1908 (V of 1908) - Order 39, Rules 1 and
2 - Grant of injunction in favor of a person who is in actual
possession irrespective of his title - Lower Courts holding that
plaintiff was in possession but the possession was not legal - On
facts found that defendant failed to show either actual possession or
better right to possession - Held, plaintiff was entitled to interim
prohibitory injunction restraining defendant from interfering with the
plaintiff's possession.

In para-21 of the judgment, Hon'ble High Court has observed
as under:

"21. In view of the abovesaid position of law, it is obvious that the
Courts below completely misdirected themselves in focusing their
attention and basing their decision entirely upon the legality of the
plaintiff's possession, even though, the defendant was found neither to be
in possession nor to have better title than the plaintiff. On these facts, it is
obvious that the courts have completely lost sight or have failed to
appreciate the legal position that the plaintiff would be entitled to a relief
against threatened dispossession by the defendant marely on the basis of
possession held by the plaintiff, irrespective of whether the plaintiff had
title to the property or not. Even otherwise, both the Courts below lost
sight of the fact that the legality of plaintiffs possession is quite different
from the legal title of the plaintiff to the property. It may well be that
ultimately the plaintiff may fail to establish his claim to legal title to the
property, or may even fail to establish a prima facie case at the stage if
injunction application that he holds possession by virtue of legal title,
nevertheless as long as defendant cannot show better title than the
plaintiff, the plaintiff would be entitled to an injunction against the

threatened dispossession”



(R0)

(R¢)

19

8d BUANsd Ystelil sANdd Rsaid agnl dai 214 dl 3l eleld YR
8 3, 2UR veldd AHE Adl W GuRad a1a 3, 2ssi-l doigldl ada
O 34 7 A g ddl degldl e ouda © 3 30 7 R dat Aaa-l Fela
%Y ARSI BALRL 3 UAY ARSI AU FHA AdL vl 2ddl siy
ddl Adl HSN el sALL € O 2 Ra-dl gy d-i Fefy s0
w5 A&l duy wqgeud [Aea glolend-l SAUL UUEIR AU AFL
asl veldd sndd 8 3, dAR AASIR 2551 UL+l A2aALSL AR
eoldd © 5 53 7 dq atel-l ad2d asiAudl quid [Ra-dl —uaiay sl
ey sl RBardl naaad sgid -edl. v AU 2SR 3¢ 4 1
—2 dsn auduo-l AWl Gu ada [Aefad -uuelR asl deladui
yssialmi sdd. Rawdl elal <. 14/10-0 511 [Foy/adl 9 du
gldy Aladi 2Ud dl d scdidodl wla.-i.a Ae @A slatal
%yl i S1H-l AlEld dAR UA O, d eAdZHl Aal ua Gedw
8 3 L @l 29UG AN SUAL s10fl AHAL Yived d20R suda, g
dAd-l vitd <L Asall dHel U 2 AU AU 20U 9 A gAY
<l {13 AHAe divesdl A€l U B, 2 dA12 scldFUL slaraofl UL
sl ARG ALYL €laat-l Gedvt 6, d AU weonell, Alddl
eld u@aigl «i.3 +l dFIaxul s vl wdd  sdldw-L
aall  wQagl .3+ so1%l elatdl Al asia A€l s 5 d a4l u
Qa€l <i.q4 Ae @A WA slataell xu-l eillas sol sialg,
AL AS A3 dq SIS nAaned-{la w2 513 du-l dsdl Ry ada
“yl.

sd 1L s 2dd [Radl slal «i.3¢/aaxtl st A5 di, d st wElst
Slarl $14 % dAR Al 24A 9 d dAR LAY E 5L UL &le
Hidla ©. du-l Rl Yool daA Adld ANl SIS ¥ dARA LAY
s ada o Al ael YerAleud [@ueud el L 514 Audl edla
Sl 2dd © 5 ddd 2L sl wael jaafleudd st o
gdldy s wda Adl. dudl ddl ua edla © 3 wadl

NN A

eld dudl Rawdl sl «i.aq/10-u s13 wlQaigl «i.34 ua sid ddy



20

s e Adl. 2, 6 el %el add dARA edy slal 9di
Raalennyd asl idl sdla 3 2uaL sid gddy 530 2uda -,
d sla-l dotss di-l s dy . sia-dl 214 Wsd dud Adl ua
ele Hidld €9 5 L Raidl s «i.3¢/1 4w wlaalel 20 wH{lani dasel
53 514 A€l duy ecldyl LR 2SR, AL 3 v adya-l
£dldy 52 s52Ud A€l ddl 1-ud gsu wlagl-l [Qeani suaqaisl.
BUH, 611 UEASIALA AHALH dH-lL Lidldl $62L elatil dHe wlava d
sl vidpAA 52 sAd A€l Ay sl g{ld sidd siS uw
Ad aogla 5 gl dal wud gsi dsollo-dl w3 widla . u
AALAL 58 BUR Y Al Y1dl -l vl 2ud di 1S
qALR ANICL' {62 : “¢9, dl.R¢/u/¢sHl
gaalsl yeeudyl AaFleud-l adani slatal o{ld-dl soel
asgla sald oRud 2ud . 2 Guid YeeuS dsAl elaradl
Fasd-i ¥ 9[22 2 <[l Gl Y SAML 2ddl © d Al
id di dul vigdd U e eldld sAlddnl sdd 8. ug
avy 583 5010l 155l sAl WAL A wwak ARl wsiw «dl
A ASUIL JaY I5SAL AR s61%L YeeUSHL slalg sl asu
A€l A v sAA R waR slataiell o{ladl dA™ ed1dy
AaFlendl dRFAUl 2dd © A d-ll AR S0l YeeudH,
AaaAleus-Hl d3ul dogla 52 9. YeSUSHL eldl Yol At
Aataalal siS ¥ sxtdy Aaalensa s 2dd dl, uIg d eled
$5d YAl a9 o 55l AT AS 3 Al sUdy shlsye add
® 3 3 7 gladl dess $sd s [Rded-dl duaR duy
il Y5 du-il Y21dl 2% sl ds 2L Rl 1 dsU GuR
Fefa 2 a3 «dl. Rardl slar 6 1q/20-0 WLl dux [Rar-l
eldl «i.3¢/aa- atelyl A slataell BMasd 2 dotela s -6l
dal w-uS gsd didla 8. Aaal Biesa-dl ndlsldl sss-l Hela
waued-la Fd ela- AL 2L dotsd Gu+dl qal qqa ad

w3 du dl. Aaaaoll -l acgleld gssi all @, us © 3 34 ?



21

d-l Fefa dai-dl sgid 21 xeladd Al s d-l Fela aia AR oue
o Aqadiell Basd 0 doglel-l dalR edlds 2w oldd © 5 33 ?
d-ll Fely ugt ad a3, 2, Y Avid d1dAl dA YUl LA
vl srlataiefl ooui-l olifas 56121 AR WA slald UL Aeldds]
g 9. un, Gusl Al yaor gl o = 1 ol 3l Rl Fely
Ad: SSIRAMS A Ygl 6l = oy ol Sl WRL w6l As1RuUl

© el Yyl -6 2 9 I «{lA Yaoi-l v g5H S| dud 9.

—:e % 53—

(1) Rardl el <o 2 139/090- S10 is: s+l 21%] vind: HgR
vl d 6.

() Rardl elal -6 :: 129/090+1L vasAA 2udl LA $AMAUNL
1d 9 3 daid slatawfl il wdlsl w4 oo oliarqai-l Ralaui
L elal-l 2Rl [Asia Yol qaad WRRadl gadl edl.

(3) [Raidl sl 61 = 3¢/R002-0 S0 Ais: sl 2% ARIY s

9 6.

(¥) vl slatsil 20m1 WRRHA M4 A9

(W) ausrg gsu-dl As asa Radl 3a <6 @ 3¢/Ro1a-4i s

adl ysdl.

5% Y dAllvL : ¢ H{l W = AMa A 004 Ay vied] rneladni

il Aetondl #e s LAl

agl/—

RSN AE, (Rellugruz RwuAe wda )

atlv:

Yoy [gai-dl ~aEla, saas
Yl o2 : ofl.¥ .00



