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& 8, section 138 of the Negotiable Instruments Act as three ingredients viz. (i) that
there is a legally enforceable debt; (ii) that the cheque was drawn from the account
of bank for discharge in whole or in part of any debt or other liability which
presupposes a legally enforceable debt; and (iii) that the cheque so issued had been

returned due to insufficiency of funds.
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Section 138 in The Negotiable Instruments Act, 1881 1yichonour of cheque for insufficiency,
etc., of funds in the account. —Where any cheque drawn by a person on an account
maintained by him with a banker for payment of any amount of money to another
person from out of that account for the discharge, in whole or in part, of any debt or
other liability, is returned by the bank unpaid, either because of the amount of
money standing to the credit of that account is insufficient to honour the cheque or
that it exceeds the amount arranged to be paid from that account by an agreement
made with that bank, such person shall be deemed to have committed an offence and

shall, without prejudice to any other provisions of this Act, be punished with

imprisonment for 19 [a term which may be extended to two years], or with fine
which may extend to twice the amount of the cheque, or with both: Provided that

nothing contained in this section shall apply unless—

(a) the cheque has been presented to the bank within a period of six months from the

date on which it is drawn or within the period of its validity, whichever is earlier;

(b) the payee or the holder in due course of the cheque, as the case may be, makes a

demand for the payment of the said amount of money by giving a notice in writing,

to the drawer of the cheque, 20 [within thirty days] of the receipt of information by

him from the bank regarding the return of the cheque as unpaid; and

(c) the drawer of such cheque fails to make the payment of the said amount of
money to the payee or, as the case may be, to the holder in due course of the cheque,

within fifteen days of the receipt of the said notice.

Explanation.— For the purposes of this section, “debt or other liability” means

a legally enforceable debt or other liability.]

GWRIsd %1dIg #¥of SIE RIS Uldloll Uidlall AS AHY A
ARAd: £l AHUYl YUIGEIR] HEI SAI HI2 Uld oleiiddl sl ddl Widioll

AS AU Bl Aol ¥ dRIYSRI Ud §2 dHY €2 AS Asoll aiRlue] siugR0f
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(23)dl1HER Y 812 S.usival . ULS.RoeR01 ol YSIEIHI 5JAAE & §, The Act
raises two presumptions; firstly, in regard to the passing of consideration as
contained in Section 118 (a) therein and, secondly, a presumption that the holder of
cheque receiving the same of the nature referred to in Section 139 discharged in
whole or in part any debt or other liability. Presumptions both under Sections 118 (a)
and 139 are rebuttable in nature. Having regard to the definition of terms proved and
disprovedas contained in Section 3 of the Evidence Act as also the nature of the said
burden upon the prosecution vis- vis an accused it is not necessary that the accused
must step into the witness box to discharge the burden of proof in terms of the

aforementioned provision.(Para 12)

(av)dliHER YW 812 22orvul [A.2]] Hgolall YSIEIHI 6AAA & §,Section 139 is an
example of a reverse onus clause that has been included in furtherance of the
legislative objective of improving the credibility of negotiable instruments. While
Section 138 of the Act specifies the strong criminal remedy in relation to the
dishonour of the cheques, the rebuttable presumption under Section 139 is a device
to prevent undue delay in the course of litigation. The Court however, further

observed that it must be remembered that the offence made punishable by Section
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138 can be better described as a regulatory offence since the bouncing of a cheque is
largely in the nature of a civil wrong whose money is usually confined to the private
parties involved in commercial transactions. In such a scenario, the test of
proportionality should guide the construction and interpretation of reverse onus
clauses and the defendant accused cannot be expected to discharge an unduly high
standard of proof”. The Court further observed that it is a settled position that when
an accused has to rebut the presumption under Section 139 the standard of proof for

doing so is all preponderance of probabilities.

dl.YUH S1éall Ysiel oAl dl.yeloivul 20ac(u)A4A1 ¥4

£ dll QSIEIHi 51dd & 8§, "23. We having noticed the ratio laid down by this Court
in the above cases on Section 118(a) and 139, we now summarise the principles

enumerated by this Court in following manner:

23.1. Once the execution of cheque is admitted Section 139 of the Act mandates a

presumption that the cheque was for the discharge of any debt or other liability.

23.2. The presumption Under Section 139 is a rebuttable presumption and the onus
is on the Accused to raise the probable defence. The standard of proof for rebutting

the presumption is that of preponderance of probabilities.

23.3. To rebut the presumption, it is open for the Accused to rely on evidence led by
him or the Accused can also rely on the materials submitted by the complainant in
order to raise a probable defence. Inference of preponderance of probabilities can be
drawn not only from the materials brought on record by the parties but also by

reference to the circumstances upon which they rely.

23.4. That it is not necessary for the Accused to come in the witness box in support
of his defence, Section 139 imposed an evidentiary burden and not a persuasive

burden.

23.5. It is not necessary for the Accused to come in the witness box to support his

defence."

S3RIIE Ugiall YRIdIo] HCRUiSol
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284 Higl 2ARNal 2A410d &1y Adl Y191 oiefl.agyHi,oll.MH Sieall YSIEl %lof
5. valied d1.Aldlel 2. 2100164 2023 (0) A Ur9e ol YSIEIHI A
%, It has to be stated that in order to draw the presumption under
Section 118 read along with 139 of the Negotiable Instruments Act,
the burden was heavily upon the complainant to have shown that
he had required funds for having advanced the money to the
accused; that the issuance of the cheque in support of the said
payment advanced was true and that the accused was bound to
make the payment as had been agreed while issuing the cheque in

favour of the complainant.

¥ef] GURISd ofl.MH SIE ol YSIEI Al &Idall 3:Ucfl &Slsdl dl I Sidoall
sAAIEloll HIAls A1US HIY AU,000/— D.%AyR SAAIEld] A11el[s AL
dld Bde duivAi S BU didd eslsdiefl 21 siHal sAgIE] 2RIVIA
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31.3,U0,000/ - &1 Gdlall 254 241U 1% ddl 4R o] e g2l2u1Elotl Y14
ol ARG As Yol 284 31.3,U0,000/— &18 GYfl w41Ud &Iy dY <isl
Gud 8. 2RIVl d5 sUIE Uiall YR1dIg] Visol sAI HI2 HI2t dcidlddl 38S
GUR dlgdiofl &.&lcall 3Hi oiAId U s3UIEldl Gde auiel slulEla
YAdIg) Uisel 52 8.5 #¥Glofl 284 SRUIEl o) SIUEARGY ALY BldIgf HUIY U

Uisel S &ldig 2% YA YRIUI AILR HIR HIol] 8. Ui, sAIE] dF AisR9
&l AR 2413 2oy As edldll s2u1e A dofl Uil oS Y SA B.AHY
AHisRU Yl ARIVlall Yot HIA Ao gAA As Fedlofl sAUIE 52 dofl Uil aisc
Y A B.% s2AIE ) aidall AR UIA §3121€l0] SIUEAR0Y ALY &1 I YAUR
g o€l

oll.oRIc  BIYSICall YSIEl oRASHR AU e dl.2ge Al ANRId
,2023( 0 )AAHIIFYAA—ANUA] TYT0EC ol YSIEIHI Ao YSIERAI BAY
s3] 81dc & ,15. This Court has also considered the law laid down by
Hon’ble Apex Court in the case of M.S.Narayana Menon Alias Mani
V/s. State of Kerala and Another reported in (2006) 6 SCC 39.

41. In Hiten P. Dalal v. Bratindranath Banerjee [(2001) 6 SCC
16] , a 3- Judge Bench of this Court held that although by reason of
Sections 138 and 139 of the Act, the presumption of law as
distinguished from presumption of fact is drawn, the court has no
other option but to draw the same in every case where the factual
basis of raising the presumption is established. Pal, J. speaking for a
3-Judge Bench, however, opined: Presumptions are rules of evidence
and do not conflict with the presumption of innocence, because by
the latter, all that is meant is that the prosecution is obliged to prove
the case against the accused beyond reasonable doubt. The
obligation on the prosecution may be discharged with the help of
presumptions of law or fact unless the accused adduces evidence
showing the reasonable possibility of the non-existence of the
presumed fact. In other words, provided the facts required to form the

basis of a presumption of law exist, no discretion is left with the court
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but to draw the statutory conclusion, but this does not preclude the
person against whom the presumption is drawn from rebutting it and
proving the contrary. A fact is said to be proved when, "after
considering the matters before it, the court either believes it to exist,
or considers its existence so probable that a prudent man ought,
under the circumstances of the particular case, to act upon the
supposition that it exists". Therefore, the rebuttal does not have to be
conclusively established but such evidence must be adduced before
the court in support of the defence that the court must either believe
the defence to exist or consider its existence to be reasonably
probable, the standard of reasonability being that of the "prudent

man"_"

48. In Kali Ram v. State of Himachal Pradesh [(1973) 2 SCC 808] ,
Khanna, J., speaking for the 3- Judge Bench, held: One of the cardinal
principles which has always to be kept in view in our system of
administration of justice for criminal cases is that a person arraigned
as an accused is presumed to be innocent unless that presumption is
rebutted by the prosecution by production of evidence as may show
him to be guilty of the offence with which he is charged. The burden
of proving the guilt of the accused is upon the prosecution and unless
it relieves itself of that burden, the courts cannot record a finding of
the guilt of the accused. There are certain cases in which statutory
presumptions arise regarding the guilt of the accused, but the burden
even in those cases is upon the prosecution to prove the existence of
facts which have to be present before the presumption can be drawn.
Once those facts are shown by the prosecution to exist, the Court can
raise the statutory presumption and it would, in such an event, be for
the accused to rebut the presumption. The onus even in such cases
upon the accused is not as heavy as is normally upon the prosecution
to prove the guilt of the accused. If some material is brought on the
record consistent with the innocence of the accused which may
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reasonably be true, even though it is not positively proved to be true,

the accused would be entitled to acquittal.”

¥efl GuRlsa weIUd Aleaid ol Adl sAAUIEl ag isiell W eslsdl YuR
9lofl 8ld 8.%9y1R ARI] df s2uI€lell YRidIg] HI2 isI Guelld sdl YId]
385 dlgdl %33 8.2 siHoll AR d§ sARUElell Gae duriall yYridiel
s3I o ARIY] U SIRIEARe AL & dd] &slSdg) Visel 3¢ 8. Fel 4RI
asofl Gae auriel] oiuIg ugl Aol Al As20l] sAH 22<(J) Al 13E YXGig]
SARUIE uzioll dRFLIHI SAUIHI AIAA VHofHIolo] VSl SA &I ol IHER Y[UH
Sidoll YSIEl ofRIRURIT Allal AdRARI Hofl dl.222 2MIs SRAd Aal ofl%]
2005(9)5 A=A 3¢ ofl YsIEIHI 5AAA & §, it was held that once the accused
is found to discharge his initial burden, it shifts to the complainant.

A1 SIHoll SIAIE] A5 Y S YSIERAI] § HiolAE AIER S § U &Idoall
seiofl 851l &0l Al d19] 83 ASIRI AH o1efl.2ARIY] ugl s3lu1E u2iofl aRSLIHi
BA Vlofdlolol Visel SAIMI ASN A &1 SARUIEl GU YRIUIa 1N 8
8 5,53RAIE 10l As AURIIRA SIRIEARGI £UI A1 FUIGER] VS AU &d]
¥ 651Sd YuIR SAIHI FUIE U2l [oivgn 2-1d &1y e $2u1E] uiefl edldlall
ISR 52 &9 Aal oA Uil edldiofl 2IsR 83 el of.q A&l YEl .2 ol

¥dIot "o 512 Hi AN A Hel of.3 HIZ oflA Y0l ofl AU §SH SAIH]

214 8,
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oll.3(Ua s1éall Ysiel RBANMS Educational Institution v.B.Gunashekar &
Ors.(civil Appeal N0.5200/25) ol YSIEIHI AIUA [G1EN YO $31A1E1A 3T
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S0l g8H 51 A1 8.
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