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& 8, section 138 of the Negotiable Instruments Act as three ingredients viz. (i) that
there is a legally enforceable debt; (ii) that the cheque was drawn from the account
of bank for discharge in whole or in part of any debt or other liability which
presupposes a legally enforceable debt; and (iii) that the cheque so issued had been

returned due to insufficiency of funds.
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Section 138 in The Negotiable Instruments Act, 1881 Dishonour of cheque for insufficiency
etc., of funds in the account. —Where any cheque drawn by a person on an account

maintained by him with a banker for payment of any amount of money to another
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person from out of that account for the discharge, in whole or in part, of any debt or
other liability, is returned by the bank unpaid, either because of the amount of
money standing to the credit of that account is insufficient to honour the cheque or
that it exceeds the amount arranged to be paid from that account by an agreement
made with that bank, such person shall be deemed to have committed an offence and

shall, without prejudice to any other provisions of this Act, be punished with

imprisonment for 19 [a term which may be extended to two years], or with fine
which may extend to twice the amount of the cheque, or with both: Provided that

nothing contained in this section shall apply unless—

(a) the cheque has been presented to the bank within a period of six months from the

date on which it is drawn or within the period of its validity, whichever is earlier;

(b) the payee or the holder in due course of the cheque, as the case may be, makes a

demand for the payment of the said amount of money by giving a notice in writing,

to the drawer of the cheque, 2° [within thirty days] of the receipt of information by

him from the bank regarding the return of the cheque as unpaid; and

(c) the drawer of such cheque fails to make the payment of the said amount of
money to the payee or, as the case may be, to the holder in due course of the cheque,

within fifteen days of the receipt of the said notice.

Explanation.— For the purposes of this section, “debt or other liability” means

a legally enforceable debt or other liability.]
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esIsdl YRAUR sWlofl w32 ai&fl. oiu1g ud Ais:a0 &l Y 2 As 2RIl
uidlofl of 811 ddl asAR dldd otel]. daey 2His:q0 &l 2% &Jd Asai Uidldfl 248l
ol 81d1 ol1oid Ul dsAR dlad alel]. A s3§I1E]1A (oluH AHUHI AS ¥HI sAAM
ol § d=dlal loiRud AHUHI ol 2410d atef]l Ad] uel dsAR dldd o], e
HI2l UASIA 9 SIRUIE 101 As AR AHA Y 2id: £l § FUIHEIR]

U2 AIUA &8d] § $H 2 dail [a1fy s4100] 8.

(A2)alIHER YU 812 S.usiRel dl.U].8.RcE0 oll YSIEIHi 5AAA & §, The Act
raises two presumptions; firstly, in regard to the passing of consideration as
contained in Section 118 (a) therein and, secondly, a presumption that the holder of
cheque receiving the same of the nature referred to in Section 139 discharged in
whole or in part any debt or other liability. Presumptions both under Sections 118 (a)
and 139 are rebuttable in nature. Having regard to the definition of terms proved and
disprovedas contained in Section 3 of the Evidence Act as also the nature of the said
burden upon the prosecution vis- vis an accused it is not necessary that the accused
must step into the witness box to discharge the burden of proof in terms of the

aforementioned provision.(Para 12)

(a3) olIHER YMH 812 221Ul [Q.8] Higololl YSIEIHI &AAA & 5, Section 139 is
an example of a reverse onus clause that has been included in furtherance of the
legislative objective of improving the credibility of negotiable instruments. While
Section 138 of the Act specifies the strong criminal remedy in relation to the
dishonour of the cheques, the rebuttable presumption under Section 139 is a device
to prevent undue delay in the course of litigation. The Court however, further
observed that it must be remembered that the offence made punishable by Section
138 can be better described as a regulatory offence since the bouncing of a cheque is
largely in the nature of a civil wrong whose money is usually confined to the private
parties involved in commercial transactions. In such a scenario, the test of
proportionality should guide the construction and interpretation of reverse onus

clauses and the defendant accused cannot be expected to discharge an unduly high
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standard of proof”. The Court further observed that it is a settled position that when
an accused has to rebut the presumption under Section 139 the standard of proof for

doing so is all preponderance of probabilities.

dl.YUH S1éall Ysiel oAl dl.yeloivul 20ac(u)A4A1 ¥4

£ dll QSIEIHi 51dd & 8§, "23. We having noticed the ratio laid down by this Court
in the above cases on Section 118(a) and 139, we now summarise the principles

enumerated by this Court in following manner:

23.1. Once the execution of cheque is admitted Section 139 of the Act mandates a

presumption that the cheque was for the discharge of any debt or other liability.

23.2. The presumption Under Section 139 is a rebuttable presumption and the onus
is on the Accused to raise the probable defence. The standard of proof for rebutting

the presumption is that of preponderance of probabilities.

23.3. To rebut the presumption, it is open for the Accused to rely on evidence led by
him or the Accused can also rely on the materials submitted by the complainant in
order to raise a probable defence. Inference of preponderance of probabilities can be
drawn not only from the materials brought on record by the parties but also by

reference to the circumstances upon which they rely.

23.4. That it is not necessary for the Accused to come in the witness box in support
of his defence, Section 139 imposed an evidentiary burden and not a persuasive

burden.

23.5. It is not necessary for the Accused to come in the witness box to support his

defence."

S3RIIE Ugiall YRIdIo] HCRUiSol

(av)s3la1E uzioll Aivlls Yidig (Br1gec] d Yeise sql 21 Sldoll §3RJUIEaI

Alvlls YRI41HT 211 sidoll AR 241 $3121Elo]l aiDSHI Wl 1A ol d olld
s3AA1E)a AR A1 2Aciy 811 A1 S1Hall AR s2A1E] Uil dA1a il
gHloll 28H sidotiodHl eRUIS Sl HIZ dlRliofl ¥1IAId usdl AHARIIA
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sAu1E] uIAefl 284 31.50,000/—2AssI As 9N Usdl dlfdig ¥RIAd B.AHY
A1 sidll AR s3l21El uRAel GuRlsd dl9d &1 Geldll SHall GlEEIHI
AR dsefl s3Il As A1s oRlIsI, dislalR QAlUlol] JS of. 000 003, SH
31.50,000/— A8l S3lal AHINA ¥ VS Ud $dI oIl AUl 9dl SH il

Ysdl Audl ealdofl sARUE sedio] wRidd 8. U suIEloll YA
ARIUIRA Gelofl dlda Al oflsadl 54 U2 As 2NdIg] ¥211dd &l SAUIE
qiol As Al siHell AR SRIEARa Ediofl YRl AUl 24Rid: Ysyrl]
HIZ AU &dl dY s2luIElofl dsRIHi Aol 213182 ofl SHH 1< Al 13€E o

GojHlol SAUIHI 441D 8,

dH W I Alegtia Yool ARI] a5 sARUIE] Ut dSoll Aol 241621524
SAH 1< d¥l A3€E ol VgjHloio] Visal $dI HI2 ¥Id YCilofl AIud] ¥33] o]

W #1721 Uldloll WIGod 15024 29 Sdlall 8.

Al slHoll sAIElfl 2RIl d§ s3d G2 duRioll WRIdl dl
Slgfollodof @I Bldlo] ¥LIAA & W A SIA % 52d el dg ISR 5
89.%¢/] 211 s1Hall §312A1Elo Y1 Adl 24110l Slollodo] AIAAGH ERIUd Bl
Aol ARIlel c41¥ Upe1 241U &) A sARUIEN A 521 01el] 5 Ad] s3]u1€0]] &S]S
o1®f].g3lu1Elotl YRIdI ¥ AHRIV] ci¥]SsHi 28dl &1) 31.50,000/— &1 Gedlol|
AHUdIg) ¥2ldd 8.dHY Ul SAR AUl d &Id AIE of &ldle] ¥2IId &8.UYHi
AR 242118 el UAI Belall 241UAIg] 2SR 2 B.dHY 241R1IUlal 242116
AHI5—1d Heloll sl Udl AHUdIg) ¥ Ud AAIUd olef] dg ¥11dd 8.8 YId]
Al SFARUIEIA lcofl STRUIE dI.RA/0E /7 ol A% EIUA SA & ol §31IE]o]]
Bd2 AU dI.2w /02 /U ol A% alladiHi A19d 8.2 sAUIEH] 2RIl S
g usdl dlddie ¥edd 8.dx%  sAUIElell YRidiHi wARIla RAss

31.50,000/— AIUdIg, ¥IAA 8.1 SiHail SIJUIE] UId SlJollodo] SIH S
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8l siollodoll siHa31e]l dISs 8ldl ©dl ASSHI RUsR S 8 d ULl 2isl
Guelld 82 8.dHY A1 sIHHI §3NAIEl AIE.E]. 22l 2% §2UI ¥R Ul 2% S|

Hiordll oiefl dg ¥eidd 8.

Al s1Hall AR d$ Uldlell iuIgai dlvfls Y1) 2% s3d 8 dai sAlu1E] uie)
ufci 2118 50,000/ - 3[UAI 0 2Slail UIF AUl 2R-d &1y 2N dlddio] ¥LI19d
8.% 284 2l —UR 9N ugdl dladie ¥211dd 8.4 duld d—2el As dlddig
¥RNAA B.AHY 1Rl sAT Y212 As ¥H| SAAA 814 UI.22.SIRUIE SIA 8l ¥ A
sRe ol ¥ s} 8.3 GUIY Uil YAUIHI Al SIHoll sARAIE] wAe]
QI 31.50,000/— dlddlg ¥1dd &.dgfHi,ARMall IS HIBE ol.2 ol
WIdIHI uel ARIUIA 31.50,000/— 20 2slal @Y dlddig 2ia AR
AR —UR ddefl iy Ysddl eldig) ¥LIdd B.dHY IRUIElS Ulvofl 284
AUl of W1 dl s2AIE] ofde def €3 I¥all 284 AdI H1ddl &ldio] LI
& Aol M1 1% eRUI of ¥R dl Uld ¥l &ldig) ¥R 1dd 8.% YRid] ¥dl §JUIE
ugl YAdlgf visol S ol@fl.agHi, I Sidoll ARIUIA URl AIE 0i.3 dS i
$:3% &l WA AU FHI ULl ARIVIA 31.50,000/ — 20 2Slall I dlddIg
¥11Ad 8.dH% $3RUIEl VUG edRl @UI% Aeld 28H YSRIg] SIS AHIUA. X A
$:39 &l 2% S3d B.% Yol AURIUIA U000/~ AIUAI 2Aal ofl¥l Uooo QASSI
SAUIE] def 2-AAIgf YA B.AHY A1 SH| 1% §2NAIElS] GEHIARH alidof]
A1 @i d1e11gfotl Ulotoll ACA %31 SAUAI &ldio] LA 8.F Yudlof SIUIE
yg visal s3d olefl.dxey 211Ulefl Bde durnel] uel AHA1R1UIA s3l21€]l wide/l 20
esloll 41 U1 dladiofl 8slsdal Aaieiel HA 8. %€ s31u1E] dS AHRIlall Hivls
Widiofl &slsdle) visel S o &l Al Sl ARURA €] wiAe]

31.50,000/— Y Ul ldd &ldio] YRUR LI 8,
Fefl sAluIEloll Y1491 Yol wRIUla 2ASSI 0,000/ ~B&loll AH1UA &dl A SH
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dell oisl gy d U2 As AN &dl dY YRUR &g ol SiHall
ARIUIA 31.50,000/— ofl 280 Gu2 @y Ysdd 8.%¢l 31.50,000/ -
sAluIEloll Adull 284 WRAR adl oefl.dxy sARUIE] SiRolIoda] EIRRICA ERAYdI
glj dY dlRAc % 52 ol®f]. el s3lu1€loll Y1Ulg) ofu1d Ul Gae &l al
Aivlls yr1a1efl visel 53¢ & Aq HIR Hiolg 8.3/ 2ARIU] dFell Bate durell ol
U2l Aot A1 .9520f] sAH 12<(A) Al 13 Y¥Gig] $2NAUIE U2iofl cR§LIHI SAUIHI
AH1Ad AofdHIolof Visol S &l ol IHER Y[UH S1Eotl YSIEI olRIURIT ALIol A1 1

Holl d].222 21§ SAdI vial ol 2005(5)5 A4AAl 3¢ ofl YsIEIHI sAAA O §, it
was held that once the accused is found to discharge his initial burden, it shifts to the

complainant.

HRIY] Ul s3lu1€ u2iofl ARSLIHI _A AojHIolof Uil SAUIHI A§N 1A &I
SARUIE] BUR Yudlall ol B 8 §,530UIE dIa As ARIUIA SIUEARBWII EUI A
¥YIGER] VS AHUE &l ¥ &51Sd YRUR SAIH| SFRUIE U2l [orga 21-3d el ]
531E] ugiofl edldlall 212d1S1R 53 & Vial GiUId U2iofl edldlall 2SR §3] el of.q
a2l Hel oi.2 ofl It " ol S12 Hi " A A1l YEI 01,3 HI2 ofIA Yol ofl 41u1]

&SH SAIHI 2419 8.

11BSH::

() R IuRAIsuI 212180118 EIBECHY, GH:Yvd, HUI:AUR,RE. HIZRI A1HIRUE]

()

A98v01 (kR aidil 3], UTsiR MiAx0l 241, ei1gf Hslol diof] A3),A%YR,d1.disIolR
. 1R ol12Alal 2i(Edl ofl saH 29 () 210U Vol IS 2152 ofl SEHH: 13¢ Yo

ol Yol 1HI YIdlall A1 [aIEIN 821/l @S] YSdIoll gSH SUIHI 419 8.

ofl.Ac. A2 28,0l sdH—2¢a oA Hld RS HiZell 20U 3l
Y,000/~ (A5 3R Ui &8%1R) Yioll ¥l d&ll ded] ¥ 2SHali ¥IdyUSS] 2

SAloll §5H SAIHI 2419 8.
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AN §SH dll.oU, HIB : A, Aal :R0S ofl A% ycdl AeiddHi di]

Ac1a1d] 21el s3] 18 sul.

dl. ou/ ou/ 20§ ([QRogRlie AaliES BISIR)
H.dislolR Aslzeid AUlg wyslellua Axlge
SIS ol %].%¥.09RF
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