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& 8, section 138 of the Negotiable Instruments Act as three ingredients viz. (i) that
there is a legally enforceable debt; (ii) that the cheque was drawn from the account
of bank for discharge in whole or in part of any debt or other liability which
presupposes a legally enforceable debt; and (iii) that the cheque so issued had been

returned due to insufficiency of funds.
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Section 138 in The Negotiable Instruments Act, 1881 1yichonour of cheque for insufficiency,
etc., of funds in the account. —Where any cheque drawn by a person on an account
maintained by him with a banker for payment of any amount of money to another
person from out of that account for the discharge, in whole or in part, of any debt or
other liability, is returned by the bank unpaid, either because of the amount of
money standing to the credit of that account is insufficient to honour the cheque or
that it exceeds the amount arranged to be paid from that account by an agreement
made with that bank, such person shall be deemed to have committed an offence and

shall, without prejudice to any other provisions of this Act, be punished with

imprisonment for 19 [a term which may be extended to two years], or with fine
which may extend to twice the amount of the cheque, or with both: Provided that

nothing contained in this section shall apply unless—
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(a) the cheque has been presented to the bank within a period of six months from the

date on which it is drawn or within the period of its validity, whichever is earlier;

(b) the payee or the holder in due course of the cheque, as the case may be, makes a

demand for the payment of the said amount of money by giving a notice in writing,

to the drawer of the cheque, 2° [within thirty days] of the receipt of information by

him from the bank regarding the return of the cheque as unpaid; and

(c) the drawer of such cheque fails to make the payment of the said amount of
money to the payee or, as the case may be, to the holder in due course of the cheque,

within fifteen days of the receipt of the said notice.

Explanation.— For the purposes of this section, “debt or other liability” means

a legally enforceable debt or other liability.]
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raises two presumptions; firstly, in regard to the passing of consideration as
contained in Section 118 (a) therein and, secondly, a presumption that the holder of
cheque receiving the same of the nature referred to in Section 139 discharged in
whole or in part any debt or other liability. Presumptions both under Sections 118 (a)
and 139 are rebuttable in nature. Having regard to the definition of terms proved and
disprovedas contained in Section 3 of the Evidence Act as also the nature of the said
burden upon the prosecution vis- vis an accused it is not necessary that the accused

must step into the witness box to discharge the burden of proof in terms of the

aforementioned provision.(Para 12)

(23)otiHeR YU 12 Pul [A.2f] Hlsotoll YsIElH 8AdA O §,Section 139 is an
example of a reverse onus clause that has been included in furtherance of the
legislative objective of improving the credibility of negotiable instruments. While
Section 138 of the Act specifies the strong criminal remedy in relation to the
dishonour of the cheques, the rebuttable presumption under Section 139 is a device
to prevent undue delay in the course of litigation. The Court however, further
observed that it must be remembered that the offence made punishable by Section
138 can be better described as a regulatory offence since the bouncing of a cheque is
largely in the nature of a civil wrong whose money is usually confined to the private
parties involved in commercial transactions. In such a scenario, the test of
proportionality should guide the construction and interpretation of reverse onus
clauses and the defendant accused cannot be expected to discharge an unduly high
standard of proof”. The Court further observed that it is a settled position that when
an accused has to rebut the presumption under Section 139 the standard of proof for

doing so is all preponderance of probabilities.

oll.YUH 8ol Ysiel sl dl.yelorivul 20ac(u)A4A1l ¥4

£ dll QSIEIHi 5219d & 8, "23. We having noticed the ratio laid down by this Court
in the above cases on Section 118(a) and 139, we now summarise the principles

enumerated by this Court in following manner:

23.1. Once the execution of cheque is admitted Section 139 of the Act mandates a
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presumption that the cheque was for the discharge of any debt or other liability.

23.2. The presumption Under Section 139 is a rebuttable presumption and the onus
is on the Accused to raise the probable defence. The standard of proof for rebutting

the presumption is that of preponderance of probabilities.

23.3. To rebut the presumption, it is open for the Accused to rely on evidence led by
him or the Accused can also rely on the materials submitted by the complainant in
order to raise a probable defence. Inference of preponderance of probabilities can be
drawn not only from the materials brought on record by the parties but also by

reference to the circumstances upon which they rely.

23.4. That it is not necessary for the Accused to come in the witness box in support
of his defence, Section 139 imposed an evidentiary burden and not a persuasive

burden.

23.5. It is not necessary for the Accused to come in the witness box to support his

defence."

(1v)Gwisd s3laie ugl 2y &JAd  AHls agr e2ad¥l wridigg Bridee] Ad
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Asall 284 Ysdl 2A1udl ARG ofifed 2A1uc Asel] 280 Ysdl A1Ud of &l
aldoll sAluIE 2 B.531u1Eloll Hivlls YRidIgf visal 541 AR dF Gde duid
s2d al®fl.duy AR vl ddidi 211dd URGIE AR 6192 WA ol 3
AR d5 asldgR s3RIElol] Bae duid sd oell.sAé1E] der ARV] UR)
e MIHIA3 oflea A duiiRl Ais: U &l Y SA 8.9 ofied] &JAd & ol
SARUIE] agr ARl g2 dgl Ael &RJd 8.% 219D YR1dIg] ULl Visa &Jd
oiefl.daH g3u1E Uioll YRidl 2Ad ARMlall [AAY [o1dest HIZ 521 AV &1
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SiA19 U §3NA1E] U2l dFoll Aol A1 .A520fl SEHH 1< A1 13E ol VigjHIoig] Ui
Sot 5al HI2 ¥1d Yotlefl AHud] «33] ofell ug HI2 Uldiell UIdoid Sl5e 2%
Slall 8. oléUId U s3yIloll Bae duid s3d oefl ¥l suIEloll dS LIAI
SAIHT AIAd Aol Al AS20]] SHH VU< Al 13C of VHojHIol ViSel SAUIHI
[oivgo 2RI B.ollHER YUH SIE Yol A8l dl.2%u § ARdId 240l oflxlail

?\/LSIEEHI 814 8 5,the legislative intent as evident from Section 138 of the Act is

that if for the dishonoured cheque demand is not met within 15 days of the receipt of

the notice the drawer is liable for conviction.

ol.gUH Slcoll Yslel Poskial cis  ANA1A1A=Ae 1. yoflol
A1§ gosllall YSIEIHI Vol A1 AS520(] SHH—A3¢ ofl 5AHI ol Y%¥Tloll [o1€2I
AU 8,

DIRECTIONS:

1) Metropolitan Magistrate/Judicial Magistrate (MM/IJM), on the day when the
complaint under Section 138 of the Act is presented, shall scrutinize the complaint
and, if the complaint is accompanied by the affidavit, and the affidavit and the
documents, if any, are found to be in order, take cognizance and direct issuance of

Summons.

2) MM/IM should adopt a pragmatic and realistic approach while issuing summons.
Summons must be properly addressed and sent by post as well as by e-mail address
got from the complainant. Court, in appropriate cases, may take the assistance of the
police or the nearby Court to serve notice to the accused. For notice of appearance, a
short date be fixed. If the summons is received back un-served, immediate follow up

action be taken.
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3) Court may indicate in the summon that if the accused makes an application for
compounding of offences at the first hearing of the case and, if such an application is

made, Court may pass appropriate orders at the earliest.

4) Court should direct the accused, when he appears to furnish a bail bond, to ensure
his appearance during trial and ask him to take notice under Section 251 Cr.P.C. to
enable him to enter his plea of defence and fix the case for defence evidence, unless
an application is made by the accused under Section 145(2) for re- calling a witness

for cross-examination.

(5) The Court concerned must ensure that examination-in-chief, cross-examination
and re-examination of the complainant must be conducted within three months of
assigning the case. The Court has option of accepting affidavits of the witnesses,
instead of examining them in Court. Witnesses to the complaint and accused must be
available for cross-examination as and when there is direction to this effect by the

Court.

22. We, therefore, direct all the Criminal Courts in the country dealing with Section
138 cases to follow the above-mentioned procedures for speedy and expeditious

disposal of cases falling under Section 138 of the Negotiable Instruments Act.

GWISd ofl.YMUH siall [G1EQN &lal Al As edlofl sAUIETN S
x%sUl olsid & d Hi2 (61EN AHNUA 8. AR ¥1d siéHi &19R UAd
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000507 ofl YSIEI &lal Acti FHi olIHER RId 81I5IE 5JAAA & §, That there
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is No illegality as regards the pronouncement of the judgment and order of
conviction and sentence in the absence of the applicant accused.The judgment that
the learned Magistrate may pronounce in the absence of the accused by itself will
not vitiate the judgment. Sub section (7) of Section 353 of the Cr.P.C. clearly lays
down that no judgment delivered by any criminal court shall be deemed to be invalid

by reason only of the absence of any party.

The trial Court committed no error in issuing a non-bailable warrant of arrest having
noticed that the accused was not present at the time of pronouncement of the
judgment and order of conviction and sentence. in view of the provisions of Section
418(2) of the Cr.P.C. when the accused sentenced to imprisonment is not present in
the Court, the Court has to issue a warrant of his arrest and the sentence shall

commence on the date of his arrest.

In the absence of the convict accused, the learned advocate appearing for him
cannot prefer an application under Section 389(3) of the Code for suspension of the

sentence to enable the convict accused to prefer an appeal before the Sessions Court.
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