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& 8, section 138 of the Negotiable Instruments Act as three ingredients viz. (i) that
there is a legally enforceable debt; (ii) that the cheque was drawn from the account
of bank for discharge in whole or in part of any debt or other liability which
presupposes a legally enforceable debt; and (iii) that the cheque so issued had been

returned due to insufficiency of funds.
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Section 138 in The Negotiable Instruments Act, 1881 1y:ichonour of cheque for insufficiency,
etc., of funds in the account. —Where any cheque drawn by a person on an account
maintained by him with a banker for payment of any amount of money to another
person from out of that account for the discharge, in whole or in part, of any debt or
other liability, is returned by the bank unpaid, either because of the amount of
money standing to the credit of that account is insufficient to honour the cheque or
that it exceeds the amount arranged to be paid from that account by an agreement
made with that bank, such person shall be deemed to have committed an offence and

shall, without prejudice to any other provisions of this Act, be punished with

imprisonment for 19 [a term which may be extended to two years], or with fine
which may extend to twice the amount of the cheque, or with both: Provided that

nothing contained in this section shall apply unless—

(a) the cheque has been presented to the bank within a period of six months from the

date on which it is drawn or within the period of its validity, whichever is earlier;
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(b) the payee or the holder in due course of the cheque, as the case may be, makes a

demand for the payment of the said amount of money by giving a notice in writing,

to the drawer of the cheque, 2° [within thirty days] of the receipt of information by

him from the bank regarding the return of the cheque as unpaid; and

(c) the drawer of such cheque fails to make the payment of the said amount of
money to the payee or, as the case may be, to the holder in due course of the cheque,

within fifteen days of the receipt of the said notice.

Explanation.— For the purposes of this section, “debt or other liability” means

a legally enforceable debt or other liability.]

GuRlsd A1 ot SIS UlsSax Uldlall Uidlell As AHA 2]
ARcl: €9l AHYUl ¥YIGER] ALl Al HI2 UId ofleiadl @l” ddi viidiof]
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HEAHI %Y S &I Aol VS Wd $Alofl A dviciRal [Eoi—30 Hi ofiZ]A AU
gldl ©dl [olRad AHUHI 8H of YSA dl Aol Al 820l SEH: A3< ofl ol

Glal 9.,

ciRdld A1 A(Eofludoll san-u3 ol g & ddl 2dlsRd
8slsdl YRR sdloll ¥32 otefl. oiUId ud Ais:aq &l Y sA As ARl
uiidiofl of &1t dd] dasAR dlaid ol®fl. dx 2is:a2 &l 2% &Ad Asai Uldiofl el
ol &ldl Glioid ULl dsR dldd oefl. dxy sARUIER (oA AHYHI AS] 3|
$A9d oi&fl d ddlal [GlRud AHUHI o111 2H10d o] Ad] uel ds:AR dldd e,
Fefl Hio u2isR] 9 sARUIE Il As ARNIA AHA Y] 2i0d: €I S

FUIGEIR] VS AHIUA &dl S SH ? dall [a12fU sd 101 8.

(a2)olIHER YMH S1E 5.usIqol dl.U1.5.430€201 ol YSIEIHI AAA & S, The Act
raises two presumptions; firstly, in regard to the passing of consideration as

contained in Section 118 (a) therein and, secondly, a presumption that the holder of
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cheque receiving the same of the nature referred to in Section 139 discharged in
whole or in part any debt or other liability. Presumptions both under Sections 118 (a)
and 139 are rebuttable in nature. Having regard to the definition of terms proved and
disprovedas contained in Section 3 of the Evidence Act as also the nature of the said
burden upon the prosecution vis- vis an accused it is not necessary that the accused
must step into the witness box to discharge the burden of proof in terms of the

aforementioned provision.(Para 12)

(23) lIHER YA S12 291Ul (. 2] Higololl YSIEIHI &AAA & §, Section 139 is
an example of a reverse onus clause that has been included in furtherance of the
legislative objective of improving the credibility of negotiable instruments. While
Section 138 of the Act specifies the strong criminal remedy in relation to the
dishonour of the cheques, the rebuttable presumption under Section 139 is a device
to prevent undue delay in the course of litigation. The Court however, further
observed that it must be remembered that the offence made punishable by Section
138 can be better described as a regulatory offence since the bouncing of a cheque is
largely in the nature of a civil wrong whose money is usually confined to the private
parties involved in commercial transactions. In such a scenario, the test of
proportionality should guide the construction and interpretation of reverse onus
clauses and the defendant accused cannot be expected to discharge an unduly high
standard of proof”. The Court further observed that it is a settled position that when
an accused has to rebut the presumption under Section 139 the standard of proof for

doing so is all preponderance of probabilities.

a4 S1éall Ysiel oAUl dl.yeloiivul 20ae(u)AeRA1R{ ¥

£ dll QSIEIHi &Add & 8, "23. We having noticed the ratio laid down by this Court
in the above cases on Section 118(a) and 139, we now summarise the principles

enumerated by this Court in following manner:

23.1. Once the execution of cheque is admitted Section 139 of the Act mandates a

presumption that the cheque was for the discharge of any debt or other liability.

23.2. The presumption Under Section 139 is a rebuttable presumption and the onus
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is on the Accused to raise the probable defence. The standard of proof for rebutting

the presumption is that of preponderance of probabilities.

23.3. To rebut the presumption, it is open for the Accused to rely on evidence led by
him or the Accused can also rely on the materials submitted by the complainant in
order to raise a probable defence. Inference of preponderance of probabilities can be
drawn not only from the materials brought on record by the parties but also by

reference to the circumstances upon which they rely.

23.4. That it is not necessary for the Accused to come in the witness box in support
of his defence, Section 139 imposed an evidentiary burden and not a persuasive

burden.

23.5. It is not necessary for the Accused to come in the witness box to support his

defence."

(2v) sARuIE uzioll Hivlls Yidigy [FBergeerR] Ad Heuiso sl 41 Sidoll

g1l HIVls WRIdIHi s2uIE] disiaR ysIA Aex RAASRI ol alidell aligef]
oll gugl (A3 AAYIoll €Ul Sl &1 dHi A3 A2 SEHR Sdloll 3R usd]
Bld ol A1 siHall ARV g1l UIAY] arigell ol gUet Hi SER SAI HI2
aligell ofl gugl dg ¥dl &dl ol SAR s3al SAUIE] ol Ud Sl &l AHY
ARMIRA 3A1d Hi $2UIE] o gUeI SER 3ol Ud HISdAd &dl U Bl &S|
[Eg1Hi HisAd olivel] ofl gUg! Vol Ao dRg] $3IAIE] ol URd 52d ailE ial
A28 HIA Al SIHoll ARUIA oAl sTRUIE] ofl @l [Qotl A EGd Bl
AHRIVlofl AUS sl a2 ofl ¥ (SHA i A ddlal 411 egRi Ao wendl (B0
sdl 21Ul Ui &l 31 3,¢0,Uo0/— Qull olsadl 81> SH Ud S
sARUIE U101 Vs A dlg ¥RNAd B.% AS ¥HI SAUdI Ud $dl ailled AU d
gldl ©dl 84 oel Ysdl Adl elddl]l SAUIE A D61 SIHoll ARIIA
$ARUIENGll Slaios ofl[2Aoll ¥UIo AT &Al.FHI AXAIA gU2l a8l digell saR
HIZ ANUA 8ldloll JaisR s 8.dHY oiRAIdHi sAAIElall 24211 8]SCHIY Hlof
AYIdYlall oglal AS dE AJd &ldlg) Vol d S ofl EAEUUIAI 53] &ldddl s3lu1E
SClof ¥RIAd 8.
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Al SlHoll SFRAIEIRA RIS sER s1d A2 aigeld a2 gugl AHdlg eidd
8.% &slsdoll ARIA JoisR sd 8.9 SARUIENRA RIS SER SI1H HIZ HId
Audl &dl dd] eslsd AMeH YaR sl us.241 siH6ll SAUIE] d§ AR
HIA AN &l ddl sl Avlld Yia1 %y s otefl.2ARIla Hid Holl 2R-d &l
Adl Yrdl yel 2y s} oi@l.dHy ¥ AHA €RJylol dRMlal HId AHANdIg]
FRIAE & d AHJg 221§ WR2R Y SVlg] GA2 dAUIRAHI ¥RNUdl Y S«
o®fl.agai, ARG Hid 21S] d10l HIR§d HISAIAM &ldig) ¥RNAd & d HIRIR
Ad A1d] % dg Bde auiRii ¥RIdd & ug sARJyIE ud d 21s] dial Hier
P12 AR Hid SldlaR sd 81> d=ilell Yrdl Y s el .slulE]l b
Ais:aU ol Hidoll [BAICioll SIRAI SIP10 Y 5} B.FHI AHRIlofl HId Hel
2{3Nall A&l aiell.da dHy ARIVIG Hid HISCAI 2idof ARl 5 ofld Andd ofe]
dg Gde auiRidi dIsR s 8.dHY ARIVla Hid Holl 2R-d &l dof Udel 5
ofld #0dd oi®fl dg yel 2dIsR sed 8.9l AmgH sARUE] d§ ARVIe Hid
HAA &Iy Ad] eslsd YraR adl of &y ARIVIRA $31RAIEl0N Hid duiel s3] €8d
gld A Hidoll 28 Ysdl vl ARIVIRA s2l1E dia] As AU &l dY YAUR

g o2l .xefl 241Ul af syl ol YIdIo) Visel S3E &ldiof 2% YA Y141 AHIE R
HIR Hiold 8.3/l 2411l dFofl Gtz duvell oiu1g U Aol 413820l SEH 19
<() a8l 3¢ Y¥oiof STRUIE Uiofl dRSLIHI S41H] AIAH VHofHIolof Uil S
&I ol IHER YU S1Eall YSIEI alRIUCI ALIol AR Hofl d].222 25 SRl

Aol ofl1 2005 (5)g AAARAl 3¢ ol YsIEIH 8AAd & S, it was held that once

the accused is found to discharge his initial burden, it shifts to the complainant.

ARVl U s3UIE uioll dRFLIHI R_A dojHIoio] UiSol SUIHI ASN B
1y §31A1E] GUR YIdlall Gl 8A 8 5,531AIE A1 As ARIYIA SIUEA011 EA]
A2l FUIGER] U2 AHINA &dl ¥ &51Sd YAUIR SAIHI STRJUIE U2t [6ivg0 21-Jd &l
e g3lu1€] udoll edldlall 212d181R 53 & 210l eiAUId Uil edldlall 2SR s3]
HEl 0. A®l HEl ol.2 ofl YU "ol §12 AHI " AN 2] YEI 6.3 HI2 ol Yo

oll A1UiZ] gSH SAUIHI 419 8.
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11gSH !
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