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another aspect of the matter which should be borne in mind. A distinction exists between
burden of proof and onus of proof. The right to begin follows onus probandi. It assumes
importance in the early stage of a case. The question of onus of proof has greater force,
where the question is, which party is to begin. Burden of proof is used in three ways: (i)
to indicate the duty of bringing forward evidence in support of a proposition at the
beginning or later; (ii) to make that of establishing a proposition as against all counter-
evidence; and (iii) an indiscriminate use in which it may mean either or both of the
others. The elementary rule in Section 101 is inflexible. In terms of Section 102 the
initial onus is always on the plaintiff and if he discharges that onus and makes out a case
which entitles him to a relief, the onus shifts to the defendant to prove those
circumstances, if any, which would disentitle the plaintiff to the same.
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Section 42 Opinion as to existence of right or custom, when relevant.- When

the Court has to form an opinion as to the existence of any general or public right or
custom or any matter of general or public interest, the opinions, as to the existence
of such right or custom or such matter, of persons who are likely to know of its
existence if it existed or of that matter, as the case may be, are relevant.

Explanation: The expression 'general or public right or custom or any matter of
general or public interest” includes rights or customs or matters common to any

considerable class of persons.

lllustration:- The right of the villagers of a particular village to use the water of a

particular well is a general right within the meaning of this section.”
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It is specifically observed that the suit filed by the plaintiff (appellant) for negative

declaration is not maintainable. This Court has perused the prayers made in the plaint,
wherein a prayer is sought against the defendants seeking declaration that they have no
right on the said plot and they may be restrained from entering into the plot and also
restrained from interfering in the possession and used of the said plot. The averments
made in the plaint reflect that the plaintiff - appellant has specifically asserted that he is
the owner of the suit property and is in possession of the same. Since the specific
assertion is made by the plaintiff with regard to the ownership of the concerned plot, it

cannot be said that the prayvers made in the suit are in the nature of negative declaration,

which can be said to be contrary to Section 34 of the Specific Relief Act. Section 34 of

the Act, reads as under : -

34. Discretion of court as to declaration of status or right.--

Any person entitled to any legal character, or to any right as to any property, may
institute a suit against any person denying, or interested to deny, his title to such
character or right, and the court may in its discretion make therein a declaration that he

is so entitled, and the plaintiff need not in such suit ask for any further relief:


https://indiankanoon.org/doc/1028815/
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Provided that no court shall make any such declaration where the plaintiff, being able to
seek further relief than a mere declaration of title, omits to do so.

Explanation.--A trustee of property is a "person interested to deny" a title adverse to the
title of some one who is not in existence, and whom, if in existence, he would be a
trustee."
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