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       R.C.S.No.24/2021

Order below Exhibit-55's application.

 1. Present application came to be filed under order-1 Rule-

10(2) of  Civil Procedure Code. (In short referred herein as

C.P.C.  for  shake  of  brevity)  to  join  purposed  party  as

defendant no.2 to original suit.

 2. In this application, it is stated that purposed defendant is

daughter  of  Tulsidad  Madhavdas  Agravat  (existing

defendant).  It  is  also stated that,  this  suit  being suit  for

partition, present purposed defendant's interest and share

is  included  in  the  subject-matter.  It  is  also  stated  that,

when  there  is  suit  for  partition,  daughter  of  Tulsidas

Madhavdas  Agravat  (existing  defendant)  is  to  be

considered as first class legal heirs. It is stated that, in this

suit if  present purposed party is not joined as defendant,

then  her  right  will  be  submerged.  Stating  all  these

grounds,  prayer  is  advanced  to  join  purpose  party  as

defendant no.2 in this suit. 

 3. This  application  was  kept  for  hearing  and  reply.

Ld.Advocate  for  the  plaintiff  Mr.V.C.Jani  produce  his

objections  against  this  application  at  exhibit-59.  Along-

with this objections, he also passed a pursis to the effect

that, his objections may be considered as his arguments.

In this objections he has stated that, present suit is filed
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for revenue survey no.26/paiki's land only. He also stated

that  Tualsidad  is  alive.  Hence,  there  is  no  need  for  the

plaintiff  to join all legal heirs of  the defendant Tulsidas. It

is  also  stated  that  only  after  death  of  Tulsidas  all  legal

heirs can enter into the suit as legal heirs. It is also stated

that  another  R.C.S.No.177/2020  is  filed  by  Kishorbhai

Tulsidas.  In that  suit  also present  party is  not  joined as

party. In that suit also, present party is still as purposed

party  defendant  no.11.  It  is  also  stated  that  in

R.C.S.No.177/2020, there is dispute with regard to revenue

survey no.26/paiki's land only. It is also stated that, in that

suit also Tulsidad has not joined any legal heirs as party. 

 3.1. It is also stated that, in present suit there is prayer

by  plaintiff  with  regard  to  survey  no.26/paiki.  This

survey no.has nothing to do with defendant Tulsidas. It

is also stated that Tulsidas's name is only mutated in the

revenue  record.  Again  and  agains  revenue  survey

no.26/paiki  is  referred  to  say  that,  present  purposed

party has no right to be joined in the present suit. It is

also stated that, if  present purposed defendant is fair

then,  present  plaintiffs  could  have  been  joined  in

R.C.S.No.177/2020. Present plaintiffs are not joined in

that suit. It  is also stated that, in this suit one person

namely Vallabh Avachar Charola approached this Court

to join him as party. Which was rejected. Against that

order, SCA was also preferred. Which is also rejected

by Hon'ble Gujarat High Court. Lastly, it is stated that,

transfer  petition  is  filed  to  transfer  all  the  suits
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no.177/2020,60/2022,190/2021 and present suit, along-

with  CMA No.62/2022.  Thus,  it  is  stated that,  present

application  may  be  rejected  as  present  purposed

defendant is neither proper nor necessary party to this

suit.

 4. For existing defendant, endorsement is marked upon this

application to  the effect  that,  existing defendant  has no

objection if  present application is allowed.

 5. Ld.Advocate  for  purposed  defendant  Mr.H.K.Panchal

argued that, as per pleadings of  the plaintiffs, suit is filed

for partition of  ancestral property. He also stated that, it is

case of  plaintiffs that, suit property bearing survey no.27/2

is ancestral property. He also stated that, Tulsidas got this

property  from  his  predecessor-in-interest  namely

Madhavdas  Anandram  Agravat.  It  is  also  stated  that,

present purpose party is daughter of  existing defendant

and thus she being first class legal heirs, she has all right,

interest and share in the suit property. He also stated that,

when there is right established in the suit property by way

of  inheritance, present party may be joined as defendant.

He also stated that, if  present party is joined as party then

plaintiff's right is not going to prejudice in any manner. He

also referred to the revenue entry no.8612, dt.23.08.2017.

Having reference to this entry he has stated that present

party is proper and necessary party for just decision of

this  suit.  It  is  also  stated  that,  in  this  suit  as  right  of

purposed  party  is  established  in  suit  property,  she  is
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necessary  party.  Lastly,  he  relied  upon  following

judgement to allow his application.

 a)Ramchandra  Chaudharimal  Vs.  Heirs  of  deceased

Nanakram 1994(1) G.L.H.(U.J)14.    

 6. Having  heard  both  sides,  this  Court  has  gone  through

record and proceedings of  the suit.  Be it  stated that  in

plaint, plaintiffs prayed as under.

 a)અમ� વ�દ�ઓન� વડ�લ�પ�ર��ત રમલકત ��ન�� વર�ન દ�વ� અરજન� પ�ર�-

૨મ�� કર�લ�� છ� ત� �મ�ન સવ� ન�.૨૭/૨,  હ�.૩-૨૭-૮૦ છ� ત� �મ�નન� શ��ત,

ખ�લ� અન� રનર$ક કબ& પરતવ�દ� જત� સ�પત કર� આપ� ત�વ� આદ�શ�તમતક

મન�ઈ હ�કમ અમ� વ�દ�ન� લ�રમ�� અન� પરતવ�દ�ન� રવરધ. ફરમ�વવ�

ન1�1 કરવ� અર� છ�. 

 b)અમ� વ�દ�ન� દ�વ� અરજ પ�ર�-૨ વ�ળ� ખ�ત�ન� �મ�ન અરવ� ન�.૨૭/૨,

હ�.૩-૨૭-૮૦ અમ� વ�ડ� સહમરલક છ�એ ત�વ�� રવજ�પનથ� અમ� વ�ડ�ન�

લ�રમ�� અન� પરતવ�દ�ન� રવરધ. જહ�ર કરવ� હ�કમ કરવ� અર� છ�. 

 c)અમ� વ�ડ�ન� વડ�લ�પ�ર��ત દ�વ� અરજન� પ�ર�-૨મ�� �ર�વ�લ� ખ�ત�ન�

�મ�ન સવ� ન�.૨૭/૨ તથ� ક�તફળ હ�.૩-૨૭-૮૦ પ.આ હ�લ પરતવ�દ�ન�

ન�મ� ચ�લત� હ�1 ત�ઓ ર�વન1� ર�કડ�ન� ગ�રલ�ર લઈ ક�ઈન� વ�ચ�રથ�,

રવલથ�,બનત�, સ�દ�થ�, સ�ટ�થ� ક�  મ�ખત1�રન�મ�થ� વ�ચ�ર ક�  ટ< �નસફર કર�

ક�  કર�વ� નહ= ત�ઓ કમ� મન�ઈ હ�કમ અમ� વ�ડ�ન� લ�રમ�� અન� પરતવ�દ�ન�

રવરધ. ફરમ�વવ� ન1�1 કરવ� હ�કમ કરવ� અર� છ�. 

 d)અમ� વ�દ�ન� મળવ�પ�ત તમ�મ દ�દ અપ�વવ� અર� છ�.

 e)આ દ�વ�ન�� ખચ� પરતવ�દ� પ�સ�થ� અપ�વવ� અર� છ�.

 7. Suit-property's  description  is  narrated  in  para.2  of  the

plaint as below.
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• (૨)  અમ� વ�દ�ન� વડ�લ�પ�ર��ત રમલકત મ���.રવ�પર ત�.મ�રબ� ખ�ત�

આવ�લ� છ� ��મ�� ખ�ત�ન� �મ�ન છ� ��ન� સ.ન�.૨૭/૨ તથ� ક�તફળ હ�.૩-

૨૭-૮૦ પ.આ.  છ� આ ર�મ હ�લ ખ�ત� ન�બર ૨૭થ� આ ક�મન�

પરતવ�દ�ન� એકન� ન�મ� ચ�લ� છ� ��ન� ચત�રદ�શ� ન�ચ� મ��બ છ�.

• પ?વ�: ર�સ�દડન� મ�રગ આવ�લ છ�.

• પર@મ : સ.ન�.૨૭/પAક�ન� �મ�ન આવ�લ છ�.

• ઉતર: સ.ન�.૨૯વ�ળ� �મ�ન આવ�લ છ�.

• દરકર: સ.ન�.૨૭/પAક�ન� �મ�ન આવ�લ છ�.  

 8. This application calls for reproduction of  O.1,R.10(2).

R.10. Suit in name of  wrong plaintiff.  (1)*** (2)Court may

strike out or add parties.—The Court may at any stage of

the proceedings, either upon or without the application of

either  party,  and  on  such  terms  as  may  appear  to  the

Court  to  be  just,  order  that  the  name  of  any  party

improperly  joined,  whether  as  plaintiff  or  defendant,  be

struck out, and that the name of  any person who ought to

have  been  joined,  whether  as  plaintiff  or  defendant,  or

whose  presence before  the  Court  may be  necessary  in

order  to  enable  the Court  effectually  and completely  to

adjudicate upon and settle all the questions involved in the

suit, be added.

 9. At this juncture, it is also necessary to mention here that

d  octrine  that  plaintiff  is  dominus  litus  of  suit  always

subject  to  basic  exception.  Exception  is  whether  Court

comes  to  conclusion  that  presence  of  party  necessary

before Court for proper and final determination of  matter
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in  controversy. Discretion  of  court  not  dependent  upon

consent  of  plaintiff.  Merits  of  claims  are  of  no

consequence.  Court  at  this  stage  not  concerned  with

validity or otherwise of  suit but presence of  that party if

necessary before court.  Court could permit impleadment

of  such party to avoid prejudice to any of  parties to suit.

Whatever may be rival claims of  the parties in the suit, a

party should claim the ownership in relation to the subject

matter  of  the suit  and prima facie shows documents in

support thereof  could normally be treated to be a party

whose  presence  before  the  Court  would  be  proper  of

settling  the  controversy  in  the  suit. The  merits  of  the

claims are of  no consequence and the Court at this stage

is not concerned with the validity or otherwise of  the suit

but  the  presence  of  that  party  if  necessary  before  the

Court, the Court could permit implement of  such a party to

avoid prejudice to any of  the parties to the suit and to give

a  judgment  which  would  fully  and  finally  decide  on  the

rights of  the parties and would help in avoiding multiplicity

of  the litigation.      

 10. After  having  heed  to  the  statutory  provision

contained in O.1, R.10 of  C.P.C., this Court would like to

say that present suit is filed for partition and declaration

with regard to revenue survey no.27/2. Same is stated in

the plaintiff's plaint in prayer clause. Thus, dispute of  the

plaintiffs  with  regard  to  suit  being  for  revenue  survey

no.26/paiki  is  not  going  with  pleadings  of  the  plaintiff.

Thus,  this  objection  raised  by  plaintiff  is  against  their
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pleadings itself  and not tenable. 

 11. Be it noted that, in this suit it is specific averment of

the plaintiffs that, originally suit property was in name of

Late  Madhavdas  Anandram  Agravat.  He  died  leaving

behind legal heirs namely (a) Jivandad (b) Shivramdas (c)

Khimdas (D) Tulsidas (e) Prabhaben and (f) Dayaben. Out

of  these  legal  heirs  Jivandas  existing  defendant  was

eldest one. It is stated plaintiffs are legal heirs of  said Late

Madhavdas Ananddas Agravat. It is also stated that in said

ancestral  property,  all  plaintiffs  have right,  interest  and

share.  

 12. It is required to be noted that, plaintiffs them-self  are

claiming that suit property is ancestral property. It is also

required to be noted that, suit  property is mentioned as

revenue survey no.27/2 of  Ravapar,  Ta.morbi.  Thus, how

revenue  survey  no.26/paiki  is  mentioned in  objection,  is

not  clarified by plaintiff  side.  Thus,  this  objection is  not

tenable at all.

 13. It is not in dispute that, present purposed defendant

is  daughter  of  Tulsidas  Madhavdas  Agravat  (existing

defendant).  Be  it  stated  that,  daughters  are  now

considered as co-sharer in the ancestral property which is

held by her father by birth. To put it differently, daughters

now acquire share in ancestral property by birth. it is well

settled  law  that  in  a  suit  for  partition,  all  the  heirs  are

entitled  for  share  in  the  property  including  daughters,

irrespective of  their  marital  status.  Keeping in  mind the
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Hindu  Laws,  the  son  or  daughter  automatically  obtains

his/her right in the ancestral property. The right to acquire

an equal share in the property is attained as soon as the

son or daughter takes birth in the family. 

 14. In suits relating to property, in order that a third party

may  be  impleaded,  they  should  have  direct  or  legal

interest  in  the  subject  matter  of  the  litigation  as

distinguished  from  mere  commercial  interest.  Legal

interest is interpreted to the mean that the result of  the

suit  affects  the  third  party  legally.  As  this  Court  has

discussed earlier, present purposed party being daughter

of  Tulsidas  Madhavdas  Agravat  has  direct  and  legal

interest  in  the  subject  matter. It  is  also  required  to  be

noted that,  when there is  claim by plaintiffs  themselves

that  suit  property  is  ancestral  property,  then  present

purposed defendant is necessary party for just decision of

the  suit.  Be  it  noted  that,  by  revenue  entry  no.8612,

dt.23.12.2017, name of  the present purposed third party

also came to be mutated in the revenue record. Which also

indicates that, present purposed defendant has direct and

legal interest in the suit property.      

 15. Scope  of  necessary  party  is  explained  by  Hon'ble

Apex  Court  in  case  of  Savitri  Devi  Vs.  District  Judge

Gorakhpur  &  ors  reported  in  AIR  1999  SC  976. In  this

Judgment  at  para.  9  Hon'ble  Apex  Court  held  that

“9.  Order I,  Rule 10 C.P.C. enables the Court to add any

person as party  at  any  stage of  the  proceedings  if    the
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person whose presence before the Court is necessary in

order  to enable  the Court  to  effectively  and completely

adjudicate upon and settle all the questions involved in the

suit.    Avoidance of  multiplicity of  proceedings is also one

of  the  objects  of  the  said  provision  in  the  Code.  ” This

judgment  clearly  establishes  that  if  Court  comes  to

conclusion that any party's presence is necessary for just

& proper decision of  this suit Court can order to add them

as party to the suit. Having read this ratio in consonation

with facts & circumstances of  the case I am of  the opinion

that  purposed  party  named  as  Champaben  Tulsidas

Agravat   is  necessary  party.  In  this  case  addition  of

purposed defendant is not going to nature of  the suit. This

suit will remain of  the same nature as it is. This aspect also

helps the Court to decide this issue.  

 16. It is also required to be noted that only because CMA

is  pending  before  Hon'ble  District  Court,  will  itself  not

preclude this Court in deciding such application. Unless

proceedings  of  this  case  is  stayed  by  Hon'ble  District

Court. Hence, submission of  the plaintiff  side with regard

to CMA is pending before District Court will automatically

lead to rejection of  this application is not tenable at all,

 17. In view of  above-mentioned provision of  law and ratio

laid  down  by  Hon'ble  Supreme  Court  and  various  High

Court in this regard, this Court of  the opinion that in the

present suit purposed party is necessary party and if  she

is  joined  as  party  no  prejudice  would  be  caused  to
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plaintiff.  Further,  looking  to  concept  of  avoiding

multiplicity  of  litigation,  this  application  deserves  to  be

granted. Thence, in the interest of  justice, following order

is passed. 

ORDER 

1. Application is hereby allowed.

2. Proposed  party  Champaben  Tulsidas  Agravat is  hereby

allowed to joined as defendant no.2 to the original suit.

3. Plaintiff  is  hereby  directed  to  amend  plaint  accordingly

within time stipulated under O.6, R.18 of  Civil Procedure

Code & to produce amended plaint along-with copy of  all

defendants.

4. Copy  of  amended  plaint  to  be  served  on  newly  joined

defendant. 

Order pronounced in open court today.

Morbi. (Vikram Karsanbhai Solanki) 

Date :09.09.2022      2nd Additional Senior Civil Judge.

Morbi.

  Judge Code : GJ-01099


