R.C.S.No.24/2021

Order below Exhibit-55's application.
1.Present application came to be filed under order-1 Rule-

10(2) of Civil Procedure Code. (In short referred herein as
C.P.C. for shake of brevity) to join purposed party as

defendant no.2 to original suit.

2.In this application, it is stated that purposed defendant is
daughter of Tulsidad Madhavdas Agravat (existing
defendant). It is also stated that, this suit being suit for
partition, present purposed defendant's interest and share
is included in the subject-matter. It is also stated that,
when there is suit for partition, daughter of Tulsidas
Madhavdas Agravat (existing defendant) is to be
considered as first class legal heirs. It is stated that, in this
suit if present purposed party is not joined as defendant,
then her right will be submerged. Stating all these
grounds, prayer is advanced to join purpose party as

defendant no.2 in this suit.

3.This application was kept for hearing and reply.
Ld.Advocate for the plaintiff Mr.V.C.Jani produce his
objections against this application at exhibit-59. Along-
with this objections, he also passed a pursis to the effect
that, his objections may be considered as his arguments.

In this objections he has stated that, present suit is filed
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for revenue survey no.26/paiki's land only. He also stated
that Tualsidad is alive. Hence, there is no need for the
plaintiff to join all legal heirs of the defendant Tulsidas. It
is also stated that only after death of Tulsidas all legal
heirs can enter into the suit as legal heirs. It is also stated
that another R.C.S.No0.177/2020 is filed by Kishorbhai
Tulsidas. In that suit also present party is not joined as
party. In that suit also, present party is still as purposed
party defendant no.11. It is also stated that in
R.C.S.N0.177/2020, there is dispute with regard to revenue
survey no.26/paiki's land only. It is also stated that, in that

suit also Tulsidad has not joined any legal heirs as party.

3.1. It is also stated that, in present suit there is prayer
by plaintiff with regard to survey no.26/paiki. This
survey no.has nothing to do with defendant Tulsidas. It
is also stated that Tulsidas's name is only mutated in the
revenue record. Again and agains revenue survey
no.26/paiki is referred to say that, present purposed
party has no right to be joined in the present suit. It is
also stated that, if present purposed defendant is fair
then, present plaintiffs could have been joined in
R.C.S.N0.177/2020. Present plaintiffs are not joined in
that suit. It is also stated that, in this suit one person
namely Vallabh Avachar Charola approached this Court
to join him as party. Which was rejected. Against that
order, SCA was also preferred. Which is also rejected
by Hon'ble Gujarat High Court. Lastly, it is stated that,

transfer petition is filed to transfer all the suits
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no.177/2020,60/2022,190/2021 and present suit, along-
with CMA No0.62/2022. Thus, it is stated that, present
application may be rejected as present purposed
defendant is neither proper nor necessary party to this

suit.

4.For existing defendant, endorsement is marked upon this
application to the effect that, existing defendant has no

objection if present application is allowed.

5.Ld.Advocate for purposed defendant Mr.H.K.Panchal
argued that, as per pleadings of the plaintiffs, suit is filed
for partition of ancestral property. He also stated that, it is
case of plaintiffs that, suit property bearing survey no.27/2
is ancestral property. He also stated that, Tulsidas got this
property from his predecessor-in-interest namely
Madhavdas Anandram Agravat. It is also stated that,
present purpose party is daughter of existing defendant
and thus she being first class legal heirs, she has all right,
interest and share in the suit property. He also stated that,
when there is right established in the suit property by way
of inheritance, present party may be joined as defendant.
He also stated that, if present party is joined as party then
plaintiff's right is not going to prejudice in any manner. He
also referred to the revenue entry no.8612, dt.23.08.2017.
Having reference to this entry he has stated that present
party is proper and necessary party for just decision of
this suit. It is also stated that, in this suit as right of

purposed party is established in suit property, she is
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necessary party. Lastly, he relied upon following

judgement to allow his application.

a)Ramchandra Chaudharimal Vs. Heirs of deceased
Nanakram 1994(1) G.L.H.(U.J)14.

6.Having heard both sides, this Court has gone through
record and proceedings of the suit. Be it stated that in

plaint, plaintiffs prayed as under.

a) 2l digllofl aslduif¥a @Aasa Jgf diiol E1dl 2RDoll URI-
A G B d ¥flol 244 6l.RIIR, 8.3-39-¢o B d ¥laiall 2id,
uiid] 0t (oiefls sooi mlddiel it pa s31 AN ddl A ERIIcHAS
Holleh gsH Al digloll ciciHl ot MlAQaigloll [Qoees sl
oI S| RY B.

b))l diglall eldl 2R URI-R dio]l Vidlall %ilal 2RA ol.R9IR,
8.3-9-¢o Al dig] ueHl@s &l dd [Qsiuciel]l 241 diSlotl
cllCIH] ol MlAdIEloll [A0eL 18R SAUI BSH Sl VRY B,

c)2 diglall gslaIfXd eidl 2Rl URI-Hi ¥RIAd Vdlall
¥lot A4 ol.YIR doll AN B.3-9-¢0 U. A &ld UlAdIElall
ol UAd el Al ae®) 2850l ARcliet def sl R,
[Qctel, oloidll, A1ei€l], 21218 5 HuiciRaiHIg GRS 2IoAUR S
3 5219 o1l A1 sl Hollef gs 24l dISlll cllei] 2ot UlddiElof
[A0EL SHIUAI SRARY S §SH S PR B.

d) 21 dI€lol HOUIYI AHIH EIE AUIYI R B,
e) 1 £ldig] LRI Mldaig]l gl 2uigd) 2R 8.

7. Suit-property's description is narrated in para.2 of the

plaint as below.
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e () 23 diglall dglaIFd Bdsd HAK.2AMR dl.HIRel id
A & FaHi Wcllofl aflal & Fall 21.01.29/2 del Spisn B.3-
R9-¢0 MWL & Al [¥H &ld Vidl ook 9] 41 SiHall
H(ddI€loll Aisail ol UIA & Fofl Ug[ERI olld Yot &.

o yd: RRflesoll HIRdl AHAd B.

© U : U.ol. 9SG %elol 2410d B,
o GoR: A.ol.2edid] oeilol 21100 B.

o« Ef31er: U.al.29NSlal %3ilol A4Ad B.

8. This application calls for reproduction of O.1,R.10(2).

R.10. Suit in name of wrong plaintiff. (1)*** (2)Court may
strike out or add parties.—The Court may at any stage of
the proceedings, either upon or without the application of
either party, and on such terms as may appear to the
Court to be just, order that the name of any party
improperly joined, whether as plaintiff or defendant, be
struck out, and that the name of any person who ought to
have been joined, whether as plaintiff or defendant, or
whose presence before the Court may be necessary in
order to enable the Court effectually and completely to
adjudicate upon and settle all the questions involved in the
suit, be added.

9. At this juncture, it is also necessary to mention here that

doctrine that plaintiff is dominus litus of suit always

subject to basic exception. Exception is whether Court

comes to conclusion that presence of party necessary

before Court for proper and final determination of matter
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in_controversy. Discretion of court not dependent upon

consent of plaintiff. Merits of claims are of no
consequence. Court at this stage not concerned with
validity or otherwise of suit but presence of that party if

necessary before court. Court could permit impleadment

of such party to avoid prejudice to any of parties to suit.

Whatever may be rival claims of the parties in the suit, a

party should claim the ownership in relation to the subject

matter of the suit and prima facie shows documents in

support thereof could normally be treated to be a party

whose presence before the Court would be proper of

settling the controversy in the suit. The merits of the

claims are of no consequence and the Court at this stage
is not concerned with the validity or otherwise of the suit
but the presence of that party if necessary before the
Court, the Court could permit implement of such a party to
avoid prejudice to any of the parties to the suit and to give
a judgment which would fully and finally decide on the
rights of the parties and would help in avoiding multiplicity

of the litigation.

10. After having heed to the statutory provision
contained in 0.1, R.10 of C.P.C., this Court would like to
say that present suit is filed for partition and declaration
with regard to revenue survey no.27/2. Same is stated in
the plaintiff's plaint in prayer clause. Thus, dispute of the
plaintiffs with regard to suit being for revenue survey
no.26/paiki is not going with pleadings of the plaintiff.

Thus, this objection raised by plaintiff is against their
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pleadings itself and not tenable.

11. Be it noted that, in this suit it is specific averment of
the plaintiffs that, originally suit property was in name of
Late Madhavdas Anandram Agravat. He died leaving
behind legal heirs namely (a) Jivandad (b) Shivramdas (c)
Khimdas (D) Tulsidas (e) Prabhaben and (f) Dayaben. Out
of these legal heirs Jivandas existing defendant was
eldest one. It is stated plaintiffs are legal heirs of said Late
Madhavdas Ananddas Agravat. It is also stated that in said
ancestral property, all plaintiffs have right, interest and

share.

12. It is required to be noted that, plaintiffs them-self are
claiming that suit property is ancestral property. It is also
required to be noted that, suit property is mentioned as
revenue survey no.27/2 of Ravapar, Ta.morbi. Thus, how
revenue survey no.26/paiki is mentioned in objection, is
not clarified by plaintiff side. Thus, this objection is not

tenable at all.

13. It is not in dispute that, present purposed defendant
is daughter of Tulsidas Madhavdas Agravat (existing
defendant). Be it stated that, daughters are now
considered as co-sharer in the ancestral property which is
held by her father by birth. To put it differently, daughters
now acquire share in ancestral property by birth. it is well
settled law that in a suit for partition, all the heirs are
entitled for share in the property including daughters,

irrespective of their marital status. Keeping in mind the
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Hindu Laws, the son or daughter automatically obtains
his/her right in the ancestral property. The right to acquire
an equal share in the property is attained as soon as the
son or daughter takes birth in the family.

14. In suits relating to property, in order that a third party
may be impleaded, they should have direct or legal
interest in the subject matter of the litigation as
distinguished from mere commercial interest. Legal
interest is interpreted to the mean that the result of the
suit affects the third party legally. As this Court has
discussed earlier, present purposed party being daughter
of Tulsidas Madhavdas Agravat has direct and legal
interest in the subject matter. It is also required to be
noted that, when there is claim by plaintiffs themselves
that suit property is ancestral property, then present
purposed defendant is necessary party for just decision of
the suit. Be it noted that, by revenue entry no.8612,
dt.23.12.2017, name of the present purposed third party
also came to be mutated in the revenue record. Which also
indicates that, present purposed defendant has direct and

legal interest in the suit property.

15. Scope of necessary party is explained by Hon'ble
Apex Court in case of Savitri Devi Vs. District Judge
Gorakhpur & ors reported in AIR 1999 SC 976. In this
Judgment at para. 9 Hon'ble Apex Court held that
“9.0rder I, Rule 10 C.P.C. enables the Court to add any

person as party at any stage of the proceedings if the
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person whose presence before the Court is necessary in

order to enable the Court to effectively and completely

adjudicate upon and settle all the questions involved in the

suit. Avoidance of multiplicity of proceedings is also one

of the objects of the said provision in the Code.” This

judgment clearly establishes that if Court comes to
conclusion that any party's presence is necessary for just
& proper decision of this suit Court can order to add them
as party to the suit. Having read this ratio in consonation
with facts & circumstances of the case | am of the opinion
that purposed party named as Champaben Tulsidas
Agravat is necessary party. In this case addition of
purposed defendant is not going to nature of the suit. This
suit will remain of the same nature as it is. This aspect also

helps the Court to decide this issue.

16. It is also required to be noted that only because CMA
is pending before Hon'ble District Court, will itself not
preclude this Court in deciding such application. Unless
proceedings of this case is stayed by Hon'ble District
Court. Hence, submission of the plaintiff side with regard
to CMA is pending before District Court will automatically

lead to rejection of this application is not tenable at all,

17. In view of above-mentioned provision of law and ratio
laid down by Hon'ble Supreme Court and various High
Court in this regard, this Court of the opinion that in the
present suit purposed party is necessary party and if she

is joined as party no prejudice would be caused to
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plaintiff. Further, looking to concept of avoiding
multiplicity of litigation, this application deserves to be
granted. Thence, in the interest of justice, following order

is passed.

ORDER
1. Application is hereby allowed.

2. Proposed party Champaben Tulsidas Agravat is hereby

allowed to joined as defendant no.2 to the original suit.

3. Plaintiff is hereby directed to amend plaint accordingly
within time stipulated under 0.6, R.18 of Civil Procedure
Code & to produce amended plaint along-with copy of all
defendants.

4. Copy of amended plaint to be served on newly joined
defendant.

Order pronounced in open court today.

Morbi. (Vikram Karsanbhai Solanki)
Date :09.09.2022 2" Additional Senior Civil Judge.
Morbi.

Judge Code : GJ-01099



