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118. Presumptions as to negotiable instruments-
Until the contrary is proved, the following
presumptions shall be made:

(a) of consideration: that every negotiable instrument
was mad or drawn for consideration, and that every

such instrument when it has been accepted,
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endorsed negotiated or transferred, was accepted,
endorsed, negotiated or transferred for
consideration;
Dishonor of cheque for insufficiency, etc., of funds
in the account.- Where any cheque drawn by a
person on an account maintained by him with a
banker for payment of any amount of money to
another person from out of that account for the
discharge, in whole or in part, of any debt or other
liability, is returned by the bank unpaid, either
because of the amount of money standing to the
credit of that account is insufficient to honour the
cheque or that exceeds the amount arranged to be
paid from that account by an agreement made with
that bank, such person shall be deemed to have
committed an offence and shall, without prejudice
to any other provision of this Act, be punished with
imprisonment for a term which may extend to two
years, or with fine which may extend to twice the
amount of the cheque, or with both:

Provided that nothing contained in this
section shall apply unless-
the cheque has been presented to the bank within a
period of six months from the date on which it is
drawn or within the period of its validity, whichever
is earlier.
the payee or the holder in due course of the
cheque, as the case may be, makes a demand for
the payment of the said amount of money by giving

a notice, in writing, to the drawer of the cheque,
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within thirty days of the receipt of information by
him from the bank regarding the return of the
cheque as unpaid; and

(c) the drawer of such cheque fails to make the
payment of the said amount of money to the payee
or, as the case may be, to the holder in due course
of the cheque, within fifteen days of the receipt of
the said notice.

139. Presumption in favour of holder-
It shall be presumed, unless the contrary is proved,
that the holder of a cheque received the cheque, in

whole or in part, of any debt, or other liability.

(0€).. = si1d &ldall FRAE] %R AR 418 ¢l aan=lJdoid
gorgdoe Aseofl SEH—A3¢ YXOloll AIAY HYsdIHi AIAd B. AR
A€R Yallall dcdloll Gusd sUIHT 41Ad UAT A18 U] aAdNMJ6id
gorgaoe ANseofl sAH—1<(A) Al SAH—A3C AgAR SAUIElS]
ARELIHI AgHloll s3] s A adargief B. ¢l daNNJcid gogdoe
Asedll saH—a< () ofl AU HofR11R Wi YEl] [A3go] AHIlAAd of
AR i HUl €28 d2IBuid AA%all HIZ §3] AW Hioll AdIAi
AL, d ¥ Ad ¢l daNMAdeid gogdoe Ase—a3c ofl AU
4A1R Adidi A41d] [A3g0ll &slsd AIlAAd of &1 Ui YU oo
SAIAI 219 B § Asoll YRIsdl A d As ¢l aonMAcid oz
Aseofl sAH—13¢ ol AAUIS VHofAR dHoll SIUEAGI £l AU
¥dIcERlofl iic: sydl yel Ysaell 2 Aagaidi #1dd &2,
BURlsd olal sAH 8560 SIRUIElll dRELIHI AHojHIol U AS5 UG Glal
WAUIHI (A3 211/Ad ot &2 dl” Al AGE] MAYUIH] A1
A2A 5 2 ool dojlall UlSd YU AZ A USRIl AojHIoll 8. (A3ga]
YWRAR ol YR d ACEll dHPei2al AR VioHlolo] Uisel AJTe



Judgment 11/22 C.C.NO.657/2024

Y1918l 5di0] & & ol AIG AojHlol Visal Sdlall oIl ARl
2R 28 8.

(20)..  dYHI A SIA SAI SAUI AXNAHI HojHlallg) visal S Id
53 ASIA Al Al AAofHlolle] Visol $2U1 HIZ YIdlall A1 Sloll UR &
ol d 5dl dld visol s3 ASRI A olioid SIHER AdRU AEIEdall
“[edol V1. eclicl [A3¢84 Adlogoli® AoR®” AIR 2001 SUPREME
COURT 3897 ofl Yslel 52 5dl %33 &legf d oflA yxoi B.

“Section 139 provides that “it shall be presumed,
unless the contrary is provided, that the holder of a
cheque received the cheque, of the nature referred
to in Section 138 for the discharge, in whole or in
part, of any debt or other liability.” The effect of
these presumptions is to place the evidential
burden on the accused of proving that the cheque
was not received by the complainant towards the
discharge of any liability. Because both Section 138
and 139 require that the Court “shall presume” the
liability of the drawer of the cheques for the
amounts for which the cheques are drawn, as noted
in it is obligatory on the Court to raise this
presumption had been established. It introduced an
exception to the general rule as to the burder of
proof in criminal cases and shifts the onus on to the
accused. Such a presumption is a presumption of
law, as distinguished from a presumption of fact
which describes provisions by which the Court
“may presume” a certain state of affairs.

Presumptions are rules of evidence and do not
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conflict with the presumption of innocence,
because by the latter all that is meant is that the
prosecution is obliged to prove the case against the
accused beyond reasonable doubt. The obligation
on the prosecution may be discharged with the help
of presumptions of law or fact unless the accused
adduces evidence showing the reasonable
possibility of the non existence of presumed fact.
(Para 20,21).

The distinction between the two kinds of
presumption lay not only in the mandate to the
Court, but also in the nature of the evidence
required to rebut the two. In the case of
discretionary presumption the presumption if drawn
may be rebutted by an explanation which “might
reasonably be true and which is consistent with the
innocence” of the accused. On the other hand in the
case of a mandatory presumption “the burden
resting on the accused person in such a case would
not be as light as it is where a presumption is raised
under Section 114 of the Evidence Act and cannot
be held to be discharged merely by reason of the
fact that the explanation offered by the accused is
reasonable and probable. It must further be shown
that the explanation is a true one. The words
‘unless the contrary is provided’ which occur in this
provision make it clear that the presumption has to
be rebutted by proof and not by a bare explanation
which is merely plausible. A fact is said to be

proved when its existence is directly established or
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when upon the material before it the Court finds its
existence to be so probable that a reasonable man
would act on the supposition that it exist. Unless
therefore, the explanation is supported by proof, the
presumption created by the provision cannot be

said to be rebutted.
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a8 Y14 241Ul Ag %182 SUIHI A19d 8 S, ' A4ER SI1A A SUIE]

dgl AR U AHI4Iol &g 2-d 8lg dI. RS /0 /U all A%Y AHAH]

As ofl 284 3.9U,000/ = Y21 Ysd] £6R] ¥ ced A1 YAI24 21U] %182
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A, ARl ddels €A AR dl ZRIAE €@RAlal Yol
AURURA §dluI€lg] Qg 1dIskRa B. K€ "elnyi sigs siq) B"
"Smoking Gun" A ¥RIA B Ja Al AedA oIHER YRId
&lgfsieall Ysiel “Girishbhai Natavarbhai Patel Vs State
of Gujarat 2006(1) G.L.H.530” dll QI *F Jd W ¢ld
ddl,

26. The Purshish Ex.9 contains some corrections.
At least at four places it has been counter-signed
by the accused himself. The pushish Ex. 9 also
contains the signature of advocate of the accused
who has identified the accused. The sighature on
the purshish/ declaration exh.9 and counter-

signature made at various places on Exh.9 have not
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been denied or disputed by the accused at all. In
fact the sighature seems to have been admitted by
the accused as it appears from the application at
Exh.11. The purshish/declaration exh.9 dated
24/07/12001 renders all the other earlier admission
and/or submission of acceptance of liability on the
part of 3rd party into insignificance.

27. It is an established position of law that under
the scheme of Negotiable Instrument Act,
especially under scheme of 118 and 139 the
statutory presumption is created in favour of the
complainant and the court has to presume and
proceed on the basis of this presumption unless it
is dislodged by the accused on the strength of
leading cogent and convincing evidence in support
of his claim Sec.139 of the Negotiable Instrument
Act, 1881 makes It unequivocally clear that it is the
duty cast upon the court to presume that the
holder of a cheque receive the cheque of the nature
referred to in Sec.138 for the discharge in whole or
in part of any debt or other liability.

A1H, BURSd 520ll &sIsd FAdidi 211dd] AH1RIYIA oflud]

siedi A1tlel HIZ YAl ANd edl. dH vdl gRkd SI2

AHRIUla [ieTs ©1S] dsdlall gSH SA. WRUR olIHER ARAd &IFSIE
2lRIA sléal Asdleddl (Acquittal) YsiEl GUAIAA &dl il
ARl sYRdIot 5yAAA &dll. AIH, 21 SI3 YRl ARIVIRA daell Edid]

¥dIGiER] RusiR sie] s2UIEl AI8 AHIUI0l SAUI AUA AHiS—0 o]

Yot uell Hicldial Ut 8. AiH ARMRA Ais —ac gl As
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