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"4. Insofar as the non-compliance with reference to section 313 of the
CrPC. is concerned, the learned counsel would submit that the position in
law is settled by a decision of a three-judge bench of the Supreme Court in
the case of Basavaraj R Patil, (2000)8 SCC 740 and would draw attention to
the relevant portion. The apex court, has extracted the text of Section 313
of the Cr.P.C, which this court may also usefully reproduce :

"313. Power to examine the accused - (1) In every inquiry or trial,

for the purpose of enabling the accused personally to explain any

circumstances appearing in the evidence against him, the court -

a) may at any stage, without previously warning the accused , put

such questions to him as the court considers necessary;

b) shall, after the witnesses for the prosecution have been

examined and before his is called on for his defence, question him

generally on the case:

Provided that in a summons case, where the court has dispensed

with the personal attendance of the accused, it may also dispense

with his examination under clause (b). (2) No oath shall be
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administered to the accused when he is examined under sub
section (1).
(3) The accused shall not render himself liable to punishment by
refusing to answer such questions, or by giving false answers to
them.
(4) The answers given by the accused may be taken into
consideration in such inquiry or trial, and put in evidence for or
against him in any other inquiry into, or trial for, any other offence
which such answers may tend to show he has committed.”

The three-Judge Bench, in Basavaraj, supra, also took note of the decision

of a three-Judge Bench in Shivaji Sahabrao Bobade vs. State of

Maharashtra, (1973)2 SCC 793, wherein it was observed as follows:-
"It is trite law, nevertheless fundamental, that the prisoner’s
attention should be drawn to every inculpatory material so as to
enable him to explain it. This is the basic fairness of a criminal trial
and failures in this area may gravely imperil the validity of the trial
itself, if consequential miscarriage of justice has flowed. However,
where such an omission has occurred it does not ipso facto vitiate
the proceedings and prejudice occasioned by suchdefect must be
established by the accused. In the event of evidentiary material not
being put to the accused, the court must ordinarily eschew such
material from consideration. It is also open to the appellate court
to call upon the counsel for the accused to show what explanation
the accused has as regards the circumstances established against
him but not put to him and if the accused is unable to offer the
appellate court any plausible or reasonable explanation of such
circumstances, the court may assume that no acceptable answer
exists and that even if the accused had been questioned at the
proper time in the trial court he would not have been able to
furnish any good ground to get out of the circumstances on which

the trial court had relied for its conviction."
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Thereafter, the court has posed to itself the question as to what is the

object of examination of the accused under Section 313 of the Criminal

Procedure Code, 1973 and has answered thus:-
"18....The section itself declares the object in explicit language that
it is " for the purpose of enabling the accused personally to explain
any circumstances appearing in the evidence against him". In jai
Dev v. State of Punjab Gajendragadkar, J. (as he then was) speaking
for a three-Judge Bench has focussed on the ultimate test in
determining whether the provision has been fairly complied with.
He observed thus:
"The ultimate test in determining whether or not the accused has
been fairly examined under Section 342 would be to inquire
whether, having regard to all the questions put to him, he did get
an opportunity to say what he wanted to say in respect of
prosecution case against him. If it appears that the examination of
the accused person was defective and thereby a prejudice has been
caused to him, that would no doubt be a serious infirmity.
19. Thus it is well settled that the provision is mainly intended to
benefit the accused and as its corollary to benefit the court in
reaching the final conclusion.
20. At the same time it should be borne in mind that the provision
is not intended to nail him to any position, but to comply with the
most salutary principle of natural justice enshrined in the maxim
audi alteram partem. The word "may" in clause (a) of sub-section
(1) in Section 313 of the Code indicates, without any doubt, that
even if the court does not put any question under that clause the
accused cannot raise any grievance for it. But if the court fails to
put the needed question under clause (b) of the sub- section it
would result in a handicap to the accused and he can legitimately
claim that no evidence, without affording him the opportunity to

explain, can be used against him. It is now well settled that a
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circumstance about which the accused was not asked to explain
cannot be used against him."
7. In the above facts and circumstances, the scope and object of Section
313 of the Cr.PC ought to have been kept in view by the court below having
due regard to the nature of the case that was involved and the
circumstances that could possibly be sought to be explained by the
accused as appearing against him. It was for the accused to have appeared
before the court and to have defended himself effectively and to make
himself available for the court, to record the statement under Section 313
of the Cr.PC. As already pointed out, the accused - respondent did or did
not choose to appear before the courts below, according to his
convenience. In that view of the matter, the respondent having effectively
taken advantage of the legal position, notwithstanding that he may not
have been entitled to such reliefs before the court below in the two
appeals that he had preferred during the course of these proceedings.
There is no justification in the appellate court having held that there is
failure of justice on account of the statement of the respondent - accused
not having been recorded under Section 313 of the CrPC. Having due
regard to the fact that this was a summons case and the respondent
himself was to blame for non-compliance with the said provision, no fault
could be found either with the petitioner or the trial court. In that view of
the matter, the petition is allowed. The judgment of the trial court is

affirmed.”

6. M, HER AULRU Aeldd-ll HALRAD AR, Uldld dl. siles A% [2000(8)
SCC 740], Riai®) AsctHl dlds dl, Hsieg A% [(1973)2 SCC 793] 444
[e104cd] a1 €11 Il <l ulBdH cido A% [AIR 1969 SC 381] AL YSIElA],
AMER olirel sIesieAl sRFaud deusial 2Adld dl. 12912 %i2il (Notice of
Motion N0.2658/2012, Judgment dated 10/04/2015)l YSIEL 24 AHER

AC N

sQUes wigsledl 4R, dl. gas@il dl. elaipgu yld [Cr. Rev. Petition
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a3l o1l SAUEA ULl 30(>01) ([EaAui AR deti 291 1211 24l
2 d 211 AR o1y 1A slal ©9di KR [Hud - SAUEH]
25U ¢l Y5l ©l Adlieildod S-2gH-2 vise-l sem-138 Yool [Riaturt
3l 3¢ € ?
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9. BURISd YE Vidlell HIRL [HRRIL AlA Yoo B,

a. SSIMI
b. BUVAR §SH Yowol,
(el sl
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10.  Sld-ll doisSs sla-l SAMI 7Y AAd HIULS dHey €dld) YRudld ([Aeaugl sdi
uddl ¢l lielldod -2gi-2 2152, 1881 il I yaser-ll asdlue el ddil 33l
asRUE ld ©.

“138. Dishonour of cheque for insufficiency, etc., of funds in the accounts. -
Where any cheque drawn by a person on an account maintained by him with a
banker for payment of any amount of money to another person from out of that
account for the discharge, in whole or in part, of any debt or other liability, is
returned by the bank unpaid, either because of the amount of money standing
to the credit of that account is insufficient to honour the cheque or that it exceed
the amount arranged to be paid from that account by agreement made with that
bank, such person shall be deemed to have committed an offence and shall,
without prejudice to any other provision of this Act, be punished with
imprisonment for [a term which may be extended to two years], or with fine
which may extend to twice the amount of the cheque, or with both:

Provided that nothing contained in this section shall apply unless -

(a) the cheque has been presented to the bank within a period of six months
from the date on which it is drawn or within the period of its validity, whichever
is earlier ;

(b) the payee or the holder in due course of the cheque, as the case may be,

makes a demand for the payment of the said amount of money by giving a
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notice in writing, to the drawer of the cheque, [within thirty days] of the receipt

of information by him from the Bank regarding the return of the as unpaid, and
(c) the drawer of such cheque fails to make the payment of the said amount

of money to the payee or as the case may be, to the holder in due course of the

cheque within fifteen days of the receipt of the said notice.

Explanation : For the purposes of this section, "debt or other liability" means a

legally enforceable debt or other liability.”

1. 24 561 SAUERA €l Adllelloid Sr2gi-2 vise, 1881 -l seu-138-l 2uie2llcis
LA UlE S O § 5H d Blg 32 B, 52| L LSS AlH. UARA MELAA
SR 2l 21, 2us [[3eer 2ls Sacaud uigde efldlés, [2013 (8) SCC 71] GuR
URIEe YSIELAL UAULS . ¢ BUR I yowoi-dl AUl 53d B,

8. In order to constitute an offence under Section 138 of the N.I. Act, this Court,
in Jugesh Sehgal vs. Shamsher Singh Gogi, (2009) 14 SCC 683, noted the following
ingredients which are required to be fulfilled:
“(i) a person must have drawn a cheque on an account maintained by him
in a bank for payment of a certain amount of money to another person
from out of that account;
(ii) the cheque should have been issued for the discharge, in whole or in
part, of any debt or other liability;
(iii) that cheque has been presented to the bank within a period of six
months from the date on which it is drawn or within the period of its
validity whichever is earlier;
(iv) that cheque is returned by the bank unpaid, either because of the
amount of money standing to the credit of the account is insufficient to
honour the cheque or that it exceeds the amount arranged to be paid
from that account by an agreement made with the bank;
(v) the payee or the holder in due course of the cheque makes a demand
for the payment of the said amount of money by giving a notice in
writing, to the drawer of the cheque, within 15 days of thereceipt of
information by him from the bank regarding the return of the cheque as
unpaid;

(vi) the drawer of such cheque fails to make payment of the said amount
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of money to the payee or the holder in due course of the cheque within
15 days of the receipt of the said notice.

Being cumulative, it is only when all the aforementioned ingredients are
satisfied that the person who had drawn the cheque can be deemed to

have committed an offence under Section 138 of the Act.”

12. Slal Sul sSlsd ostani 214 di sRUIENHL uis--oy | got-l Yoyol L 1ML
AURMRL sRuUEl wRlell U dldd 95 U2 oSl AW ARMRA sAUE  As
1.000009 «l cll.29/0%/03¥ il A% 31.9,00,000/-- (Vi5 1AL Vis A Y2I)
ISIAGRAL g2 oirs, VRlY AL dulld 2dd, sRAUERA du-ll 241 sgou-l-l
AHAAH Uis-§ 2l 24 VA AS 1Y 5 B, Wis-E cAlowl AsHI AR A L
slall s1eS dsA daidi 2uddl A2l 32l, wtis-2§ ol As VURMHL vildl-l 4
dAHl HRIMAL AL slat-dl sRuteuatL A1Se-Al ggotil AL Hiddld si8 sREL =l
B, sRUIEUEIAL ALSE- qgoti-lell Ais-2E Al dsAI AsHi AR A slald

YRelR A 8.

13. 932l SlA-ll dolsS AHER oudd sigsie-dl "vildleicud neareud uéa (4.9 ud
A%¥4" [2006(1) GLR 786] Al YSIEL olcll AHER YosAcd SISSIE 2L YSIEM]
R 53 8 &, UIR AsHixAl UEL RN letl] YaIR AR AR MEeletdlA &l
Alielldcid g2 visedl s5aH-139 iy 2gHIA Sdlg W B, AHER
AdRAU Weldd "S. 24, oill [d.y-il4w-" [(2001) Cr.L.). 1745] «ll SuHi 2
AMER JosAcd  ddl weldd  "Eldaoied widvt uluAG-URYL 223U
[d.ooxlc ADY w1 cilxrxl” [2009(3) GLH 742] -t Ystei uRuld s
Rieetid eud deumi 241d dl AEAg SIUEL] seH-139 S5l oridlae Yool osui
Yell (azeerl sslsdl Alleid A 4 2ud Ui Yell As-L LRSI udl As SIS

£q wAdl 2 FAGERIAL WERI{ U2 UMM 2Udd 8O dg el wHIA
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del SRUEARAL £al § FAHER] U2 el AL slaldl HRMAL erRud QA sl
Uldld sAd ddl 244 ategoll Yidl 8§ GuR iddl sidl g § o 2URIMluat-l
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Alleid sai- waleieR] ed 1, ddl esaleteR) H2il. UG AR Ueln eid-l
§ APl wed 5, Bidirs-a  wig  Uicicildldln(Preponderance of
Probabilities) 35§ W dladl uS 2Ual ddl Aosloll euladl us, 9 u:al
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Ul Yell Vil As SRULAAL edl U2 AN 8, dq o bifHl- AL, 24 A(E [
SAH-139 S5l Sil ViHlAd 2RIMlUEL alorell 244 Uldldor-u Ad vidld 53

ASA O 5 5H d UcAs SAHI 7y el YLl (Adtdl BUR 2ada 8.

17. U SUHIL 7Y AU YRLdl] HEUIS SAl USAL AHER UARU BELEd SRUEL-L
BifHIA] VIS S1ll UG "HedrdAA daddjyAA EALES dl. HSRIZ AW [AIR
1964 SC 575] dues "lsd- dl.ecid [d. cdl-dlia ol+422" [(2001) Cr.L.).
464711 YSIEM] o AHo U] B d Ul ddl I 8. AMHER UARA AElAd

"elrclrcdAd ANGARAY EALES d]. HSIAR ARSI "L YSIEMT URL 1241 ldd 8 5,

120 . The burden resting on the accused person in such a case would not
be as light as it is where a presumption is raised under S. 114 of the Evidence
Act and cannot be held to be discharged merely by reason of the fact that the
explanation offered by the accused is reasonable and probable. It must further

be shown that the explanation is a true one. The words "unless the contrary is
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proved" which occur in this provision make it clear that the presumption has

to be rebutted by ‘proof' and not by a bare explanation which is merely
plausible. A fact is said to be proved when its existence is directly established

or when upon the material before it the Court finds its existence to be so
probable that a reasonable man would act on the supposition that it exists.
Unless, therefore, the explanation is supported by proof, the presumption

created by the provision cannot be said to be rebutted."

AMER AUARA WelddBl dH-dl Guisd Yslei WA sd & 5, BUR sl
osdlgHl "unless the contrary is proved" 2ol WAl s widg Sl AR

LAl BAfHIA VIS HEL v RUAIRI A ug YRialell o A 2AS.

18, AMER AUARA Weldd du-l "lsd- dl.eate [d. eidl-dl-ia ol " AL YSIEWi
ldd 8 §,
"23. e In the case of discretionary presumption if drawn may be
rebutted by an explanation which "might reasonable by true and which is
consistent with the innocence" of the accused. On the other hand in the case
of a mandatory presumption "the burden resting on the accused person in
such a case would not be as light as it is where a presumption is raised under
S. 114 of the Evidence Act and cannot be held to be discharged merely by
reason of the fact that the explanation offered by the accused is reasonable

and probable. It must further be shown that the explanation is a true one....... "

19. AMER AARY AelAd dHrAl BURISH YsleMi URANUA 5 & §, SRIELL
BiHIA LIS Sl HIZ AURMIRA dH-L clAld HIZ S YAIRAL dlogodl 24 detdld
sldl deq] Yg 2l ug 4L Vel AR 8 dq dldig oieA.

20. ) Alieiloid S22 2i52 1881 il 56H-138 21 dr ActA 2 ARLUSuL
VUL SRUEHL Adl YURL $3A GHRAMI 21ddl 8. 2l SREMT UL YRl EAHI ols

HRSA Uddl ARLSIU AUdsRIAl ([AsdAlUdl aeRdl 2 d Howeldl 2udl 12
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SAM vdell © - dellS|lU USRI dHoy AUEddld SAR - As2A| sAM

wdd AR [AsdAAlU o1 d d Sgall it YR SAMI 241 B,

21. ¢l Hduieildoid g2 viserl 5eu-139 i-dy SRUELAL BgHIA Vis
SAML WRIML A5 2Ad O § A d AsS| sl SAH{ 7Y AU YA Heuis
B SRUEHT YRl 9 Sgall sl viddl 8 d &g el Avll A AHER AR
Beldd  "HededJAA ANGAJY EALES dl. HSIRAZ ABSIR"" AL YSIEWMI dl "[Scd-
yledid [d. adl-dl-ia d+2)" <l Ysewi wAld sd Riealid e uvil
$dll S V.

22 Sledl Sy AR d§ SIS o cRuld ddini 24dd 20l AURM d$
Uis-o¥ 2l 7Y YA ARAUIRA BUR §RUIEIA] BeadUiAn scUMI 21dd 20l A,
sRUEAL ggoudlui owudd sslsdl Bu RIUUE GRL SIE st Beud s
vidd A2il, agHi oRuAuel GRL (A [Rded WL 2uaHi 2udd 2.

23. 2, 2ARM ugt ) BliilAcd 8-2gi2 vise-l seu - 139 Yoot Uity
U{s S ASN Sl A2l AU dell Ais-E Al As HURMMRL dH-AL SIRIEAR-L

gal U2 §UEA A slale M U3 2 [HQ1us ol e 8. 2, §3RUEL

BiS-E ALl AS SRALAR/ML £l U2 LUIRRL Sl slale YaR A 8.

24.  sRUE- et Yowol AURMA 2id As RUEIRA dM-AL GAsH Al d As
"Funds Insufficient" -t 2iuell Re- Ml 1 ud §d. §RUEIA du-l ggeti-il-t
AHAAH| wlis-2E 2l AS +1.000009 -l l.29/0%/03¥ -l A% 31.9,00,000/--

(245 2L s cret Y1) U8l §2 cirs, viAlg vl 195 Avd 8 dall

NN . N\ oA

Uis -¢ 2l dl.a0/ou/0y -l Re- Ml 9 Avid & % As .000009 Al [Re- Hl

b AN LY

® 2y "Funds Insufficient" -l sRRER] Ud §3c sldl-l AA SAM 21dd ©.

by hY

VM, Vis-E Al AS dAl Wis-¢ dlol Red HHl orldl 21 YaAR A B §
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SRUEIRA dsA As AHU HAUlEMI dM-l clsHI 9 Scll BURAULAL VLM A4YRclL
e{SlaAl S1REL U Sl

25.  dgHi Vil Wis-oy dloil el yoyol As Red Adl sRUEI BRI asla sil
HIRSA ARlU1-2/0§/20% L A% SlAl AldlA e 2 d 2R ML SR 2
A2t BURIMAL AR dAIRNW-93/08§/0% -1 A% 619 AR 8. §RUEI ol
AHAAHI Wlis-30 2l iU 1 53 O Uis-3a 2l WRUISIH] Uie-l uladl use
Ulddl 29 53 8 dHoy Wis-3 2l is-ldni-2 2cU daul Ais-33 2l uie-l 2531
Ruié 29y st B, 20, AR UPU AR -I[eA HisAAHl vudd & o BRI
GRL AISRAMI 21dd 8 932l Al[eAn 617 e il YR AR 8. M, sRULEN]
agell-ll 2 RUEIRA %y S €clldonl GuRel L YRAR AR & § SRUEA AL -
Hadl §RUIEIRA HURIMA As U sUl-HL [Fud AHuAi ALRA 2] .

26. GuRisd [daldl il BURMIA dRlWM-93/08/0% L A% -l[2A 0% e v
URCIE dARlU-29/06/0¥ L A% sle-l sRUE XY sAMI vidd 8. SIUEL-]
oaLale UHIRL Al[eA Heul olle AllAUAL 1A sal sluelR]l [Hud 53 15 [Rau-l
AHU UL ol SRIELER] [Hud $3d 65 HIRAAL AHAUOUH] §RAULE 7Y s siu
8. o yowol sld-l RUE dRlu-29/06/0y YellHi ied § UHAU HUlEM] Ueled
A& %Y SAML 2dd O, w, sRuElRA €l dliilded Srgie viseHl

SAUH-138 AL WAUSHL 2, 0l 24 AL Al ool wie s3d 8.

27. UM, BGURASd AU Yoyol A, AdRAU Weldd GRL 2@l 2. 2us [d3ee 25
Sdcu uiggde cillés, [2013 (8) SCC 71] GuR MRiee YSIEL-L UAULS -i.¢Hi 53¢

AU Yool AL decll slet-l SAHI sRUIEIRA [F:isugl YRaR 53d 8.

28.  2H, SRAUEL dsAR As dH-lL SRULAML ARLL U2 ERldL Sldlg YAR UG sid
U RMRA dHAL @Rl (HetldaiHi dddl vididl 24 As du-L gdl U2 sRuUIEA

vell] YRR Ug Sl duy sRuleuat gL &l Adlieildcd S-gH-2 vlse-l
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A

SAH-138 Al WSl 2,0l i A -l oorauduiq uldd saAMi 2dd sl
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YEL .1 -l Falel $SRMI UM 241dd ©
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BURLS sAL A S S dg JUR oidd 8, 2L ABHI AR YeAcdH Ao -l
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Ucd A Yogol-l §5H SAMI 241d 8.
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AUARMIYG UGATBMIYS d ST He AMUAL UIURAB2R, B.A.il.3¢, HHUl-AUR,
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ALEL Sel A1 SULAMi 241 D,

2 MRA ARIRS Y&l Aflsdldl sau - 3eu (3) S50 WRMRA sAAEA 2L
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SCAML 21d 8.

3 Yslel-dl S UHA AR 1982 B A S BRI A UsS diRe sladl-l §sH
SAML 21d & Vil AU usSIEA 21 Al MRAlA APIRS Y& Alsdt-l sau
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