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5. Wl doiss AMER sQles sigsiedl 2R, dl §as@il dl. eleipgu yld [Cr. Rev.
Petition No0.437/2010 Judgment dated 28/06/2012] -l YSIEH SEH
313t (A [den olleld s AadisH el dal 3R & % A1 Yool 8.

"4. Insofar as the non-compliance with reference to section 313 of the
CrPC. is concerned, the learned counsel would submit that the position in
law is settled by a decision of a three-judge bench of the Supreme Court in
the case of Basavaraj R Patil, (2000)8 SCC 740 and would draw attention to
the relevant portion. The apex court, has extracted the text of Section 313
of the Cr.P.C, which this court may also usefully reproduce :

"313. Power to examine the accused - (1) In every inquiry or trial,

for the purpose of enabling the accused personally to explain any

circumstances appearing in the evidence against him, the court -

a) may at any stage, without previously warning the accused , put

such questions to him as the court considers necessary;

b) shall, after the witnesses for the prosecution have been

examined and before his is called on for his defence, question him

generally on the case:

Provided that in a summons case, where the court has dispensed

with the personal attendance of the accused, it may also dispense

with his examination under clause (b). (2) No oath shall be
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administered to the accused when he is examined under sub
section (1).
(3) The accused shall not render himself liable to punishment by
refusing to answer such questions, or by giving false answers to
them.
(4) The answers given by the accused may be taken into
consideration in such inquiry or trial, and put in evidence for or
against him in any other inquiry into, or trial for, any other offence
which such answers may tend to show he has committed.”

The three-Judge Bench, in Basavaraj, supra, also took note of the decision

of a three-Judge Bench in Shivaji Sahabrao Bobade vs. State of

Maharashtra, (1973)2 SCC 793, wherein it was observed as follows:-
"It is trite law, nevertheless fundamental, that the prisoner’s
attention should be drawn to every inculpatory material so as to
enable him to explain it. This is the basic fairness of a criminal trial
and failures in this area may gravely imperil the validity of the trial
itself, if consequential miscarriage of justice has flowed. However,
where such an omission has occurred it does not ipso facto vitiate
the proceedings and prejudice occasioned by suchdefect must be
established by the accused. In the event of evidentiary material not
being put to the accused, the court must ordinarily eschew such
material from consideration. It is also open to the appellate court
to call upon the counsel for the accused to show what explanation
the accused has as regards the circumstances established against
him but not put to him and if the accused is unable to offer the
appellate court any plausible or reasonable explanation of such
circumstances, the court may assume that no acceptable answer
exists and that even if the accused had been questioned at the
proper time in the trial court he would not have been able to
furnish any good ground to get out of the circumstances on which

the trial court had relied for its conviction."
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Thereafter, the court has posed to itself the question as to what is the

object of examination of the accused under Section 313 of the Criminal

Procedure Code, 1973 and has answered thus:-
"18....The section itself declares the object in explicit language that
it is " for the purpose of enabling the accused personally to explain
any circumstances appearing in the evidence against him". In jai
Dev v. State of Punjab Gajendragadkar, J. (as he then was) speaking
for a three-Judge Bench has focussed on the ultimate test in
determining whether the provision has been fairly complied with.
He observed thus:
"The ultimate test in determining whether or not the accused has
been fairly examined under Section 342 would be to inquire
whether, having regard to all the questions put to him, he did get
an opportunity to say what he wanted to say in respect of
prosecution case against him. If it appears that the examination of
the accused person was defective and thereby a prejudice has been
caused to him, that would no doubt be a serious infirmity.
19. Thus it is well settled that the provision is mainly intended to
benefit the accused and as its corollary to benefit the court in
reaching the final conclusion.
20. At the same time it should be borne in mind that the provision
is not intended to nail him to any position, but to comply with the
most salutary principle of natural justice enshrined in the maxim
audi alteram partem. The word "may" in clause (a) of sub-section
(1) in Section 313 of the Code indicates, without any doubt, that
even if the court does not put any question under that clause the
accused cannot raise any grievance for it. But if the court fails to
put the needed question under clause (b) of the sub- section it
would result in a handicap to the accused and he can legitimately
claim that no evidence, without affording him the opportunity to

explain, can be used against him. It is now well settled that a
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circumstance about which the accused was not asked to explain
cannot be used against him."
7. In the above facts and circumstances, the scope and object of Section
313 of the Cr.PC ought to have been kept in view by the court below having
due regard to the nature of the case that was involved and the
circumstances that could possibly be sought to be explained by the
accused as appearing against him. It was for the accused to have appeared
before the court and to have defended himself effectively and to make
himself available for the court, to record the statement under Section 313
of the Cr.PC. As already pointed out, the accused - respondent did or did
not choose to appear before the courts below, according to his
convenience. In that view of the matter, the respondent having effectively
taken advantage of the legal position, notwithstanding that he may not
have been entitled to such reliefs before the court below in the two
appeals that he had preferred during the course of these proceedings.
There is no justification in the appellate court having held that there is
failure of justice on account of the statement of the respondent - accused
not having been recorded under Section 313 of the CrPC. Having due
regard to the fact that this was a summons case and the respondent
himself was to blame for non-compliance with the said provision, no fault
could be found either with the petitioner or the trial court. In that view of
the matter, the petition is allowed. The judgment of the trial court is

affirmed.”

6. M, HER AULRU Aeldd-ll HALRAD AR, Uldld dl. siles A% [2000(8)
SCC 740], Riai®) AsctHl dlds dl, Hsieg A% [(1973)2 SCC 793] 444
[e104cd] a1 €11 Il <l ulBdH cido A% [AIR 1969 SC 381] AL YSIElA],
AMER olirel sIesieAl sRFaud deusial 2Adld dl. 12912 %i2il (Notice of
Motion N0.2658/2012, Judgment dated 10/04/2015)l YSIEL 24 AHER

AC N

sQUes wigsledl 4R, dl. gas@il dl. elaipgu yld [Cr. Rev. Petition
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-t 30(>{1) (EdAHi HURIMA AL 201 AlAl1A AN 24 d AR DR
02y A sldl Odi HRMIRA [Hud Ml $IUEA 4 AS] Ysdl ¢l
“lielldoid S22 vise-l seu-138 Yool Riaiurt sl 53 © ?
b. g ¢su?

9. GURSd YEI Vil HIRL (AQRI AlA Yool 6.

a. SSRHUI
b. BUVAR §SH Yowol.
(el sl
YEL AR 1

10.  Sld-l deisS sla-l SAMI 7Y AAd HIULS dHoy €dld) YRuidld [AeauglL sdi
uddl ¢l dlielldod -2gi-2 2152, 1881 il A yaser-il adle el deil 33l
FQUE d O,

“138. Dishonour of cheque for insufficiency, etc., of funds in the accounts. -
Where any cheque drawn by a person on an account maintained by him with a
banker for payment of any amount of money to another person from out of that
account for the discharge, in whole or in part, of any debt or other liability, is
returned by the bank unpaid, either because of the amount of money standing
to the credit of that account is insufficient to honour the cheque or that it exceed
the amount arranged to be paid from that account by agreement made with that
bank, such person shall be deemed to have committed an offence and shall,
without prejudice to any other provision of this Act, be punished with
imprisonment for [a term which may be extended to two years], or with fine
which may extend to twice the amount of the cheque, or with both:

Provided that nothing contained in this section shall apply unless -

(a) the cheque has been presented to the bank within a period of six months
from the date on which it is drawn or within the period of its validity, whichever
is earlier ;

(b) the payee or the holder in due course of the cheque, as the case may be,
makes a demand for the payment of the said amount of money by giving a

notice in writing, to the drawer of the cheque, [within thirty days] of the receipt
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of information by him from the Bank regarding the return of the as unpaid, and
(c) the drawer of such cheque fails to make the payment of the said amount

of money to the payee or as the case may be, to the holder in due course of the

cheque within fifteen days of the receipt of the said notice.

Explanation : For the purposes of this section, "debt or other liability" means a

legally enforceable debt or other liability.”

1. 21 sB SAAERA €l Adlieildeid S22 vis2, 1881 -l 5e1-138-l 2ulL2AlcHS
LA Ule 5 O § 5H d ulg 3 8. 52| VL dA6ISS A, UARA BELAA
SR AUl 2. auts [[3eer 2ls Saeud uigsde ellalés, [2013 (8) SCC 71] GuR

URiee YSLELAL URALS ¢ BUR I Yowoi-l AUl 53¢ &,

8. In order to constitute an offence under Section 138 of the N.I. Act, this Court,
in Jugesh Sehgal vs. Shamsher Singh Gogi, (2009) 14 SCC 683, noted the following
ingredients which are required to be fulfilled:
“(i) a person must have drawn a cheque on an account maintained by him
in a bank for payment of a certain amount of money to another person
from out of that account;
(ii) the cheque should have been issued for the discharge, in whole or in
part, of any debt or other liability;
(iii) that cheque has been presented to the bank within a period of six
months from the date on which it is drawn or within the period of its
validity whichever is earlier;
(iv) that cheque is returned by the bank unpaid, either because of the
amount of money standing to the credit of the account is insufficient to
honour the cheque or that it exceeds the amount arranged to be paid
from that account by an agreement made with the bank;
(v) the payee or the holder in due course of the cheque makes a demand
for the payment of the said amount of money by giving a notice in
writing, to the drawer of the cheque, within 15 days of thereceipt of
information by him from the bank regarding the return of the cheque as
unpaid;
(vi) the drawer of such cheque fails to make payment of the said amount

of money to the payee or the holder in due course of the cheque within
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15 days of the receipt of the said notice.
Being cumulative, it is only when all the aforementioned ingredients are
satisfied that the person who had drawn the cheque can be deemed to

have committed an offence under Section 138 of the Act.”

12, sleril AU sSlsd amiami 204 di $RUENL is--oy -l goil-dl Yoyol 1L sH-L
AURMRA sRUIEL kel 35U dldd %5 U2 cisl A AR SAUEA  As .
00000¢ «l cll.2¢/0U/0¥ il A% 31.64,000/-- (V{5 WAL VAY] R YU)
ISIAAGRAL g2 oirs, VLY Al dulld 2dd, sRAER du-l 241 sgott-l-l
AHAAHT is-2§ 2l 2L A As 7Y 53 B, Wis-§ Lol AsHi BRI AE) AL
sldl-ll S8 dsAR ddiHi vuddl 2l o32dl, Wis-E ol As VURAULAL WLl 4
dHi AR AL sla-l sRuteuat-l ALSe-l Fgott-il AL Hidtad siE S1REL el
BUH, gRUIEUEIAL ALSE-] Fgoti-lell Ais-2E Al dSA AsHi AR A slale

YRaR AR O,

13. 32 Slel doiss AHER Y8 siEsie-dl "iR1cie Aeareud uéd [d. 9o 3ud
A" [2006(1) GLR 786] Al YSIEL olcll AHER 2YosAcl SISSIE VAL YSIEM
AN 53 8 &, AR AsHi-Al AS] AR lell YRAIR AL AR HELARA ¢
Alielldoid grgi2 visedl sau-139 w-ady gl SRellg W B, AHER
AdRAU Weldd "5, 24, oill [d.y-ilqwi-" [(2001) Cr.L.). 1745] il Su™i 2l
AMER JfosAcd  ddl veldd  "éldreite widvt Uiy IRV 223U
[d.oox2lct AU 41 oilxtxl" [2009(3) GLH 742] -t YsteHi Ul 53¢
Rieaid euld dai 2Ud dl AL SIRUELH SAU-139 S5l xidteus Yoyl o
Yell (Azeetl sslsdl Allcid s 4 vud Ui Yell As-l dRRIsAH udl As SIS
£q WALl VU FAGERIAL HERP] U2 UMl 2dd 8 dg Weldd ifHlid

$dl % ¢ 9.
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14, Slel SAHL Wis-E Al dsA AsHi ARMHL U] sldld YaAR UG st

Blis-§ alal dsA As AR d-l SRUEAAL ecl/TalAeR] U2 sRUIEA 21
Sldle 2HIA S7l & 8 ed §, dsA As §RUEIAL SIRUEAR Ad Ay 531 AsL
dal sRieAAL dRUAL Ysall U2 R lRL UM 2dlde il BfHIA Sell

8.

A
(&

15.  AMER AUARU Weldd "S.2d ol [d. Y-ilqw4" [(2001) Cr.L.J.1745] -
YsIEWi dl "Sld- ul. edid [d. ddl-dl-ia oi-2%" [(2001) Cr.L.). 4647] -
YSIEWMI 2l AHER WU 1S5l "dileucieS deqeuel uéa [, oaxud AA"
[2006(1) GLR 786] il Ystewi uulUd s Reaid euld dami 2ud dl €l
Alielldoid Srpi-2 vise-l sau-139 virady gul-t 1 visHl 2gHIA B, ied
5, 2 gl (d3ea-l Yrdl 9y saRll wiqHideq visd UG AS O ud 2l
BiHlAe vis Saldl FAER] AR Uil 8 v dsA As WURMIA d-il
SRUEAURAL gal/oscleR] U2 sRUEA 4 A4 sdl d YAR saldl osaieeldl
BRI Ut BUR B B, AMER AdRY wieldd {&d- Ul.ecid (A, adl-gia
ol-2%)" [(2001) Cr.L.). 4647] -l Yslewi uRAUd 53d 8 5, €l AdliAAcd
grgi-2 visedl sam-139 wradyd gl $Slsdly gl 2l U stEl]
BHIA O A w2l o SRIELAL Bl BifHIA] vis AdlusRs wldl YRra4ie
oRAAUEL Sl S B Vl2d &, Vil VifHIAe vis aloyoll 2 wlldos-u Ad U AS

ddl yudi 38§ BUR dlddi-l esaleeld] studue-l ©.

16. L Vgl LIS AR dell Yudl 38§ GUR dladl HRIMIA oxtd ogotl-dl vl
33| A2l § - ol YRudl 9y 51l 933 420l U 2L irfHI-A vis sdl sRuieua
g2l 9y AUl YLal GU URL BURML 21ER ALl S 2ied §, dsA As AURIURA

dedl SIRUEAURAL €cll § TFAIAHER] U2 AUE Al Sldldl ARMIAL eduld ARAL sidl-dl
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Uldld sAd ddl 244 atesoll Yidl 8§ GuR uddl sldl g § o 2URIMluat-l
Yudi Sl § gRuIeUAL YRudl sl dsA AS SRUEA-L gl U wE + dl dg
BRI [:isUl YRAR sdlq el 2l uRg Aetla-idl uoiadidl Riesid-it
BUUR d 4A5S] sl ¢ O, UM Ad sloreRl AWML sRULEuE] BURIMHT 2]l
Allcid 51l oFalneR] e s, dell eFalnelR) A2l. ug AR Usio Aciid-l
§ Aol wed 5, Bul-sA il  Miclelldldn(Preponderance of
Probabilities) 35§ U2 clddl us 2dudl ddt Aol eladl us, o u:all
sRAULEUIAL $A UR cllowoll sl Bedd § 932l 2N As Jl SIUEAR g4l U2 e
2], dq ALHIU ABIAML HIAAL HIZ AHELEA URAU i ALl AU 5S UR U2l
R U AS d SRUEAR/ML gcl U2 5 olloy) SlEURL SIUEAUM FsleIeR] BUEL
Sl HI2 VA 8, dq 2isteil uR slRuteusl ALlGid sa-l orateed] Gedl 2w, ug
Ul Yell VL As SRULAAL edl U2 AN 8, dq o viqHl- AL, 24 A(E [
SAH-139 S5l Si-l VqHiAd 2RIMlUaL alorell 214 uldldor-u Ad vidld 53

ASH O 5 5H d UAS SAHI 7y et Yudl-l (Adtdl BUR 2adel 8.

17. U SUHID 7Y AU YRLdld HEUiS Sl USHL AHER AUARU BEldd SRIEL-L
BifHIA] VIS SRl UGl "HedrdAA daddyAA EALES dl. HSRIZ ABWIR” [AIR
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"2 . The burden resting on the accused person in such a case would not
be as light as it is where a presumption is raised under S. 114 of the Evidence
Act and cannot be held to be discharged merely by reason of the fact that the
explanation offered by the accused is reasonable and probable. It must further
be shown that the explanation is a true one. The words "unless the contrary is

proved" which occur in this provision make it clear that the presumption has
to _be rebutted by '‘proof' and not by a bare explanation which is merely
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plausible. A fact is said to be proved when its existence is directly established
or when upon the material before it the Court finds its existence to be so
probable that a reasonable man would act on the supposition that it exists.
Unless, therefore, the explanation is supported by proof, the presumption

created by the provision cannot be said to be rebutted."
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osdlgH "unless the contrary is proved" 2ol WAl s widg Sl AR
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"23. e In the case of discretionary presumption if drawn may be
rebutted by an explanation which "might reasonable by true and which is
consistent with the innocence" of the accused. On the other hand in the case
of a mandatory presumption "the burden resting on the accused person in
such a case would not be as light as it is where a presumption is raised under

S. 114 of the Evidence Act and cannot be held to be discharged merely by

reason of the fact that the explanation offered by the accused is reasonable

n

and probable. It must further be shown that the explanation is a true one.......

19. AMER AARY Aeldd dHrAl BURISH YsleMi URANUA 5 & §, SRIELL
BiHIA LIS Sl HIZ AURMIRA dHel clAled HIZ S YAIRAL dlogodl 24 detdld
sldl deq] Yg 2l ug 4L Vel AR O dq dldig oieA.

20. ) Alieiloid S22 2i52 1881 il 56H-138 21 dr ActA 2 HRLUSuL
VUL SRUEHL Adl YURL $3A GHRAMI el 8. L SREMT UL YEURL EAHI ols
HRSA Addl ARLSIU AUdsRIHl ([AsdAlUdl deRal 2 d Howeldl 2udl Hi2

SAM] vdell © - dellS|lU USRI dHoy AUEdld SA -y As2A| sAM
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$dl S V.
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sRUEA sgou-dlui owQude sSlsdl Gu MRIMlUEL gRL SIY sl Beud sAMI
e 2fl. agHi oRuAuel GRL (A [Rded wgL 2HuaHi 2udd 2.

23. 2, 2ARM ugt ) liilAcd B-2gi2 vise-l seu - 139 Yoot Uity
U{S S A5 el AUl i dell 2is-E dlal As AURMRA dH-AL SRUEA-L
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BiS-E LUl AS SRALAR/ML £l U2 LUIRRL Sl slale YaR A 8.
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AN . N\ A

Uis -¢ 2l dl.39/0U/0% -l Re- HHl 9y Avid © % As .00000¢ Al [Re- Hl

b NN

& w1 "Funds Insufficient" Al sRREERI Ud §3c sldl-l AN S 2Add 9.

A Y

WM, Wis-E dlal As d2ul Wis-w¢ dlol Red HHl orldl 21 YR A B §
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SRUEIRA dsA As AHU HAUlEMI dM-l clsHI 9 Scll BURAULAL VLM A4YRclL
e{SlaAl S1REL U Sl
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HIRSA ARlU-96/08/20% L A% SiAl AlElRA e 2 d RS\ 21
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SAUH-138 AL WAUSHL 2, 0l 24 AL Al ool wie s3d 8.

27. UM, BGURASd AU Yoyol A, AdRAU Weldd GRL 2@l 2. 2us [d3ee 25
Sdcu uiggde cillés, [2013 (8) SCC 71] GuR MRiee YSIEL-L UAULS -i.¢Hi 53¢

AU Yool AL decll slet-l SAHI sRUIEIRA [F:isugl YRaR 53d 8.
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