1/10 R.C.S.NO.20/2016

AIS—EU d2Ad §SH

(2) old uaisRidll edldl Aicidll, a@i 5uq 35S &ial dlg). aiddll 211l
oIS [ol2f 5241 HI2 &1al 2AvidIoll SIRIEISIYU HEIRA 1ol dleil.

(2) 1 sidall dIElA AIs—RT &l &idd] 2% AAodJell dilell Aulld
edld 2y Avd 8. ¥ A dleflRkaiyds duiel def aidd] el oflof
sl AHA edlal dldd 8. 241 GURid dIEIRA ¥Id &Ida]] 212%] AHodJol] Al
HIG1s el A1 S1Hol AHA ISS RS HIR Rlot ERA B idl edld A 8 5,
go2lH HoS2?] oxyselal Aludiof] AEIAdD UISSA Acdl 8. 211 A UIA
JeNl 1 dIElA HidAI YHOHall GU2NIANoll HIERJAICHS Hollef §5H ole] A IUdIHI
A1A dl digla Uldiefl Hldsdell Gulal sl HI2 gl &IsHIR] YR A
& il UdldI€llal dloll ARSIRUEAR ofl S ofl A HA dH 8. UdUIElA]
SIJEIoll Sl ULl ¥ldall S ol &1 d 21d ddl 8d 8. dI€lA Uldlall A 2% S
e2d19%] Wrid1gf] 2ureull wAItd sd 8. aidd] 1R Hiadidl 2119d
U2 ofl AHIERIICHS Hollef gsH AudIg]] e1d] yef & d usdl ¥ gsHol1y
53 £dl oRIGR AR agl sREI S dIElA 21 Gwid ofl%¥] uel el Hidd 8.
A1, &ldofl 202%] R 5] e,

(3) uldgi€lal [A.9.2014 dAlofl edldai 2%41d $3d 8 &, 241 513 242116
dlo gicidl 280 W 2dlcal ¢ & . uladI€lA sig e oig cliasid s2d a2l
GIEIRA HidUI HYSHall Hollgf §SH AI] eIl 191 dl €191 AIAAT A4211B
8SHol1y §3] 2dl olRIGR R, 18]l BIdof] 202%] atlziaR 5] 1A,

(v) oiol uaisiRlofl 2%241d dicflRdiyds &ial dlell. &9 ldoll 2129 41 ddl
q1€] &Idal] 2129 10UJ YU2A1N [0l AIERIICHS Hol e gSHoll 2% Elvid S

8 ol A€ RANHI dIElA UdAIElRA edRl sAUIHT A1dd ciusid (eaiel)



2/10 R.C.S.NO.20/2016

dicsidls 21248l g2 sAI HiZoll YUAIAGll HIEJAAICHIS Holle §SHo]l

AR 52d 8. 89 dIElRA FRAR dU2NI0Nal| HIERIICHS Hollgf §SH ofl HI21L(

KA O AR dAAIN] AHIERIICHS HollggSHol| 1R%all oflfucl 24242 S(]

siRIEISIA U] iia Adl FRI1R™ 8 S A1 SIHall dIE]RA Uld AR AU

olIHER AdIU UEIAdall ERIGT SRAURIN disa dl. gl ARG dISd

A AL AR ACE0 .| €59 ofl SAall YSIEIHI olIHER AT HHEIAA of|D

HYH YIS0l S 8.

"In one of the earliest cases in Rasul Karim & Anr. v. Pirubhai Amirbhai, ILR

1914 38 Bom. 381, Beaman, J. was of the view that the court's in India have
no power to issue a temporary injunc- tion in a mandatory form but Shah,
J. who constituted a Bench in that case did not agree with Beaman, J. in this
view. However, in a later Division Bench judgment in Champ- sey Bhimji &

Co. v. The Jamna Flour Mills Co. Ltd., ILR 191416 Bom. 566, two learned

Judges of the Bombay High Court took a different view from Beaman, J.
and this view is now the prevailing view in the Bombay High Court. In M.
Kandas- wami Chetty V.P. Subramania Chetty, ILR 191841 Mad. 208, a
Division Bench of the Madras High Court held that court's in India have

the power by virtue of Order 39 Rule 2 of the Code of Civil Procedure to issue

temporary injunction in a mandatory form and differed from Beaman's view

accepting the view in Champsey Bhimji & Co. v. Jamna Flour Mills Co. (supra).
In Israil v. Shamser Rahman, ILR 191441 Cal. 436, it was held that the High

Court was competent to issue an interim injunction in a mandatory form. It
was further held in this case that in granting an interim injunction what
the Court had to determine was whether there was a fair and substantial
question to be decided as to what the rights of the parties were and whether
the nature and difficulty of the questions was such that it was proper that
the injunc- tion should be granted until the time for deciding them should
arrive. It was further held that the Court should consider as to where the

balance of convenience lie and whether it is desirable that the status quo
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should be main- tained. While accepting that it is not possible to say that in
no circumstances will the Courts in India have any juris- diction to issue an
ad interim injunction of a mandatory character, in Nandan Pictures Ltd. v. Art

Pictures Ltd. & Ors., AIR 1956 Cal. 428 a Division Bench was of the view that

if the mandatory injunction is granted at all on an interlocutory application
it is granted only to restore the status quo and not granted to establish a
new state of things differing from the state which existed at the date when
the suit was instituted. The relief of interlocutory mandatory injunctions
are thus granted generally to preserve or restore the status quo of the last
non-contested status which preceded the pending controversy until the final
hearing when full relief may be granted or to compel the undoing of those
acts that have been illegally done or the restoration of that which was
wrongfully taken from the party complaining. But since the granting of
such an injunction to a party who fails or would fail to establish his right at
the trial may cause great injustice or irreparable harm to the party against
whom it was granted or alternatively not granting of it to a party who
succeeds or would succeed may equally cause great injus- tice or irreparable
harm, courts have evolved certain guid- lines. Generally stated these
guidelines are:

(1) The plaintiff has a strong case for trail. That is, it shall be of a higher
standard than a prima facie case that is normally required for a prohibitory
injunction. (2) It is necessary to prevent irreparable or serious injury which
normally cannot be compensated in terms of money. (3) The balance of convenience
is in favour of the one seeking such relief. Being essentially an equitable relief the grant

or refusal of an interlocutory mandatory injunction shall ultimately rest in the sound

judicial discretion of the Court to be exercised in the light of the facts and circum-

stances in each case. Though the above guidelines are nei- ther exhaustive or complete

or absolute rules, and there may be exceptional circumstances needing action, applying
them as prerequisite for the grant or refusal of such injunctions would be a sound

exercise of a judicial discretion."
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" 56. The grant of mandatory injunction is not prohibited even in Samir

Narain Bhojwani case (supra). It has held that unless clear and prima facie

material justifies a finding that status quo has been altered by one of the
parties the order in mandatory injunction can be given.

57. The ad interim mandatory injunction, is to be granted not at the asking but on
strong circumstance so that to protect the rights and interest of the parties so as not

to frustrate their rights regarding mandatory injunction. In Deoraj vs. State of

Mabharashtra and Others18, this Court held that Court would grant such an interim relief
only if it is satisfied that withholding of it would prick the conscience of the Court and
do violence to the sense of justice, resulting in injustice being perpetuated throughout
the hearing, and at the end the Court would not be able to vindicate the cause of justice.
Therefore, in appropriate case, ad-interim injunction in mandatory form can be granted.
The Court held as under:- “12. Situations emerge where the granting of an interim
relief would tantamount to granting the final relief itself. And then there may be
converse cases where withholding of an interim relief would tantamount to dismissal of
the main petition itself; for, by the time the main matter comes up for hearing there
would be nothing left to be allowed as relief to the petitioner though all the findings
may be in his favour. In such cases the availability of a very strong prima facie case —
of a standard much higher than just prima facie case, the considerations of balance of
convenience and irreparable injury forcefully tilting the balance of the case totally in
favour of the applicant may persuade the court to grant an interim relief though it
amounts to granting the final relief itself. Of course, such would be rare and
exceptional cases. The court would grant such an interim relief only if satisfied that
withholding of it would prick the conscience of the court and do violence to the sense
of justice, resulting in injustice being 18 (2004) 4 SCC 697 perpetuated throughout the
hearing, and at the end the court would not be able to vindicate the cause of justice.
Obviously such would be rare cases accompanied by compelling circumstances,
where the injury complained of is immediate and pressing and would cause extreme
hardship. The conduct of the parties shall also have to be seen and the court may put

the parties on such terms as may be prudent.”


https://indiankanoon.org/doc/160789/
https://indiankanoon.org/doc/160789/
https://indiankanoon.org/doc/190735110/
https://indiankanoon.org/doc/190735110/

5/10 R.C.S.NO.20/2016

58. The argument that under Order XXXIX Rules 1 and 2 of the Code, the Court has
the jurisdiction to maintain the status of the parties on the date of filing of the suit or on
the date of passing of the order but cannot direct the parties to do something which was
not in existence at the time of filing of the suit, is not a general rule of universal
application. The nature of the orders claimed by the Appellant are not passed
ordinarily in a routine manner as the Plaintiff is required to have a case which

should be of higher standard than mere prima facie case."
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