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"Three cardinal principles of criminal jurisprudence are well settled namely:

(1) that the onus lies affirmatively on the prosecution to prove its case beyond
reasonable doubt and it cannot derive any benefit from weakness or falsity of the
defence version while proving its case;

(2) that in a criminal trial the accused must be presumed to be innocent unless he
is proved to be guilty; and

(3) that the onus of the prosecution never shifts."
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N
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138. Dishonour of cheque for insufficiency, etc., of funds in the accounts-

Where any cheque drawn by a person on an account maintained by him with a
banker for payment of any amount of money to another person from out of that
account for the discharge, in whole or in part, of any debt or other liability, is
returned by the bank unpaid, either because of the amount of money standing
to the credit of that account is insufficient to honour the cheque or that it

exceeds the amount arranged to be paid from that account by an

agreement made with that bank, such person shall be deemed to have
committed an offence and shall without prejudice to any other provisions of
(R.V.Soni)
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this Act, be punished with imprisonment for a term which may extend to two
year, or with fine which may extend to twice the amount of the cheque, or with
both:

Provided that nothing contained in this section shall apply unless-

(a) The cheque has been presented to the bank within a period of six months
from the date on which it is drawn or within the period of its validity,
whichever is earlier.

(b) The payee or the holder induce course of the cheque, as the case may be,
makes a demand for the payment of the said amount of money by giving a
notice, in writing, to the drawer, of the cheque, within thirty days of the receipt
of information by him from the bank regarding the return of the cheques as
unpaid, and

(c) The drawer of such cheque fails to make the payment of the said amount of
money to the payee or, as the case may be, to the holder in due course of the
cheque, within fifteen days of the receipt of the said notice.

Explanation: For the purpose of this section, "debt or other liability" means a

legally enforceable debt or other liability.

(5.9).. &9, Al doiss €] adnellANod gogdoe Aseall saH-13c del 1<l

K11 1ol Adi ol uHIDl 9.

Sec-139. Presumption in favour of holder-

It shall be presumed, unless the Contrary is proved, that the holder
of a cheque received the cheque of the nature referred to in section
138 for the discharge, in whole or in part, or any debt or other

liability.

Sec-118.Presumptions as to negotiable instruments- of

consideration : as to date; as to time of acceptance; as to time

transfer; as to order of indorsement; as to stamp; that holder is a due
(R.V.Soni)
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course-

Until the contrary is proved, the following presumptions shall be

made:

(a) that every negotiable instrument was made or drawn for
consideration, and that every such instrument, when it has been
accepted, indorsed, negotiated or transferred, as accepted, indorsed,

negotiated or transferred for consideration;

(s.2).. AIH, Al sadl AU Adi AR AR As sAuIEld Al
§ YdIeRlofl Ysaell Hi2 Ad eldiofl &slsde  ofdlsl Sdlg) W V. A

ACISS ofIHER A4 AEIAdall AIR 2010 SUPREME COURT 1898 "Rangappa V.
Mohan" Criminal Appeal No.1020 of 2010 (arising out of SLP (Cri.) N0.407 of

2006 (s1.2fl.24R.2090( Q) Ul oi.905 (ANH.2{].)ofl YSIEl &llcl Adi ol IHER AU

AEIA AER YSIElal WA 1T Hi oflA UHILT AHUdIS0l S 8.

14.In light of these extracts, we are in agreement with the
respondent-claimant that the presumption mandated by Section
139 of the Act does indeed include the existence of a legally

enforceable debt or liability. To that extent, the impugned

observations in Krishna Janardhan Bhat (supra) may not be correct.

However, this does not in any way cast doubt on the correctness of
the decision in that case since it was based on the specific facts and

circumstances therein. As noted in the citations, this is of course in
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the nature of a rebuttable presumption and it is open to the accused
to raise a defence wherein the existence of a legally enforceable debt
or liability can be contested. However, there can be no doubt that
there is an initial presumption which favours the complainant.
Section 139 of the Act is an example of a reverse onus clause that
has been included in furtherance of the legislative objective of
improving the credibility of negotiable instruments. While Section
138 of the Act specifies a strong criminal remedy in relation to the
dishonour of cheques, the rebuttable presumption under Section 139
is a device to prevent undue delay in the course of litigation.
However, it must be remembered that the offence made punishable
by Section 138 can be better described as a regulatory offence since
the bouncing of a cheque is largely in the nature of a civil wrong
whose impact is usually confined to the private parties involved in
commercial transactions. In such a scenario, the test of
proportionality should guide the construction and interpretation of
reverse onus clauses and the accused/defendant cannot be
expected to discharge an unduly high standard or proof. In
the absence of compelling justifications, reverse onus clauses
usually impose an evidentiary burden and not a persuasive
burden. Keeping this in view, it is a settled position that
when an accused has to rebut the presumption under Section
139, the standard of proof for doing so is that of
'preponderance of probabilities'. Therefore, if the accused is able
to raise a probable defence which creates doubts about the existence
of a legally enforceable debt or liability, the prosecution can fail. As
clarified in the citations, the accused can rely on the materials
submitted by the complainant in order to raise such a
defence and it is conceivable that in some cases the accused

may not need to adduce evidence of his/her own.
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(5.3).. I GBWiId Rohitbhai Jivanlal Patel v. State of Gujarat ol

SAAH1 Ul oflA uHILl 50 9.

“In the case at hand, even after purportedly drawing the
presumption under Section 139 of the NI Act, the trial court
proceeded to question the want of evidence on the part of the
complainant as regards the source of funds for advancing loan to
the accused and want of examination of relevant witnesses who
allegedly extended him money for advancing it to the accused.
This approach of the trial court had been at variance with the
principles of presumption in law. After such presumption, the onus
shifted to the accused and unless the accused had discharged the
onus by bringing on record such facts and circumstances as to
show the preponderance of probabilities tilting in his favour, any
doubt on the complainant's case could not have been raised for
want of evidence regarding the source of funds for advancing loan
to the appellant accused.....”

(s.¥).. ddll, oiHeR AdiRA deldd  Hiten P. Dalal V/s.

Bratindranath Banerjee,(2001)6 SCC 16 oll YSIEIHI HUAISol S B 5
dl adNeRloid gogdoe Ase ¢ ofl SAH-A3¢ ¥l sEH A3E
H¥Glololl AojdHIoig] ViSal SUI A2NHI Al s¢3d §3] ASR AHY A1
ofHlolo] Visol Sdloll Gl Sloll KR 8. AE YSIEloll Aci(8a U
0.0, d¥l 3 ol Yo B,

Para 20. The appellant's submission that the cheques were
not drawn for the 'discharge in whole or in part of any debt
or other liability' is answered by the third presumption
available to the Banks under Section 139 of the Negotiable
Instruments Act. This section provides that it shall be
presumed, unless the contrary is proved, that the holder of a
cheque received the cheque, of the nature referred to in
Section 138 for the discharge, in whole or in part, of any
debt or other liability. 'The effect of these presumptions is to
place the evidential burden on the appellant of proving that
the cheque was not received by the Bank towards the
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discharge of any liability.

Para 21. Because both Section 138 and 139 require that the
Court 'shall presume’' the liability of the drawer of the cheque
for the amounts for which the cheque is drawn, as noted in
State of Madras v. A. Vaidyanatha Iyer , it is obligatory on
the Court to raise this presumption in every case where the
factual basis for the raising of the presumption had been
established. 'It introduced an exception to the general rule as
to the burden of proof in criminal cases and shifts the onus
on to the Accused' (ibid). Such a presumption is a
presumption of law, as distinguished from a presumption of
fact which describes provisions by which the Court 'may
presume' a certain state of affairs. Presumptions are rules of
evidence and do not conflict with the presumption of
innocence, because by the latter all that is meant is that the
prosecution is obliged to prove the case against the Accused
beyond reasonable doubt. The obligation on the prosecution
may be discharged with the help of presumptions of law or
fact unless the Accused adduces evidence showing the
reasonable possibility of the non-existence of the presumed
fact.’

Para 23. Judicial statements have differed as to the quantum
of rebutting evidence required. In Kundan Lal Rallaram v.
Custodian, Evacuee Property, Bombay AIR 1961 SC 1316, this
Court held that the presumption of law under Section 118 of
Negotiable Instruments Act could be rebutted. In certain
circumstances, by a presumption of fact raised under Section
114 of the Evidence Act. The decision must be limited to the
facts of that case. The more authoritative view has been laid
down in the subsequent decision of the Constitution Bench in
Dhanvantrai Balwantrai Desai v. State of Maharashtra, where
this Court reiterated the principles enunciated in State of
Madras v. Vaidyanath Iyer (supra) and clarified that the
distinction between the two kinds of presumption lay not

(R.V.Soni)
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only in the mandate to the Court, but also in the nature of
evidence required to refute the two. In the case of
discretionary presumption if drawn may be rebutted by an
explanation which 'might reasonable by true and which is
consistent with the innocence' of the Accused. On the other
hand in the case of a mandatory presumption 'the burden
resting on the Accused person in such a case would not be
as light as it is where a presumption is raised under Section
114 of the Evidence Act and cannot be held to be discharged
merely explanation offered by the by reason of the fact that
the Accused is reasonable and probable. It must further be
shown that the explanation is a true one. The words 'unless
the contrary is proved' which occur in this provision make it
clear that the presumption has to be rebutted by 'proof and
not by a bare explanation which is merely plausible. A fact
is said to be proved when its existence is directly established
or when upon the material before it the Court finds its
existence to be so probable that a reasonable man would act
on the supposition that it exists. Unless, therefore, the
explanation is supported by proof, the presumption created
by the provision can not be said to be rebutted....”

(S.u).. dgdi, Jsdll siREARAI Glioid dHy el S Asd] [Aard] el
A3 SlIHER AdRRU AEIAd Bir Singh Vs. Mukesh Kumar, 2019-

ATR(SC)-0-2446 ofl YSIEIHI Ul of 3R &l 35 Hi ¥ A4UdIS0l S B d
of|J Yxot B.

Para 32. The proposition of law which emerges from the
judgments referred to above is that the onus to rebut the
presumption under Section 139 that the cheque has been
issued in discharge of a debt or liability is on the accused
and the fact that the cheque might be post dated does not
absolve the8 of the Negotiable Instruments Act.
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Para 33. A meaningful reading of the provisions of the
Negotiable Instruments Act including, in particular, Sections
20, 87 and 139, makes it amply clear that a person who
signs a cheque and makes it over to the payee remains liable
unless he adduces evidence to rebut the presumption that the
cheque had been issued for payment of a debt or in
discharge of a liability. It is immaterial that the cheque may
have been filled in by any person other than the drawer, if
the cheque is duly signed by the drawer. If the cheque is
otherwise valid, the penal provisions of Section 138 would be
attracted.

Para 34. If a signed blank cheque is voluntarily presented to
a payee, towards some payment, the payee may filled up the
amount and other particulars. This in itself would not
invalidate the cheque. The onus would still be on the
accused to prove that the cheque was not in discharge of a
debt or liability by adducing evidence.

Para 35. It is not the case of the respondent-accused that he
either signed the cheque or parted with it under any threat
or coercion. Nor is it the case of the respondent, accused
that the unfilled signed cheque had been stolen. The
existence of a fiduciary relationship between the payee of a
cheque and its drawer, would not disentitle the payee to the
benefit of the presumption under Section 139 of the
Negotiable Instruments Act, in the absence of evidence of
exercise of undue influence or coercion. The second question
is also answered in the negative.

Para 36. Even a blank cheque leaf, voluntarily signed and
handed over by the accused, which is towards some
payment, would attract presumption under Section 139 of the
Negotiable Instruments Act, in the absence of any cogent

evidence to show that the cheque was not issued in discharge
of a debt.

(5.9).. 943, olIHER AARAU AEIAd AER SIUElSll gjHIolg] ViSdl
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$24l  Acid  "Dhanvantrai Balwantrai Desai v. State of
Maharashtra" , AIR 1964 SC 575 ol YSIEIHI UdIS0l A B § AR
siueloll %ioIdigfHi 'unless the contrary is proved" RIC€l] UAIXof
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"12. The burden resting on the accused person in such a case would
not be as light as it is where a presumption is raised under S. 114 of
the Evidence Act and cannot be held to be discharged merely by reason
of the fact that the explanation offered by the accused is reasonable
and probable. It must further be shown that the explanation is a true
one. The words "unless the contrary is proved” which occur in this
provision make it clear that the presumption has to be rebutted by
'proof and not by a bare explanation which is merely plausible. A fact
is said to be proved when its existence is directly established or when
upon the material before it the Court finds its existence to be so
probable that a reasonable man would act on the supposition that it
exists. Unless, therefore, the explanation is supported by proof, the

presumption created by the provision cannot be said to be rebutted."
(5.9).. I BURid I AGiSS olIHER AR AEIAdll Special Leave Petition
(Crl.) No0.12802 of 2022)Rajesh Jain Versus Ajay Singh ol 521l Yslel

1ol Adl doll WRI —UU HI olIHEIR AUIU AHEIAA of I UHILT AUHISol Sd 8.

55.As rightly contended by the appellant, there is a fundamental
flaw in the way both the Courts below have proceeded to
appreciate the evidence on record. Once the presumption under
Section 139 was given effect to, the Courts ought to have
proceeded on the premise that the cheque was, indeed, issued in
discharge of a debt/liability. The entire focus would then
necessarily have to shift on the case set up by the accused,since
(R.V.Soni)
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the activation of the presumption has the effect of shifting the
evidential burden on the accused. The nature of inquiry would
then be to see whether the accused has discharged his
onus of rebutting the presumption. If he fails to do so, the
Court can straightaway proceed to convict him, subject to
satisfaction of the other ingredients of Section 138. If the Court
finds that the evidential burden placed on the accused has been
discharged, the complainant would be expected to prove the said
fact independently, without taking aid of the presumption. The
Court would then take an overall view based on the evidence on
record and decide accordingly.

56. At the stage when the courts concluded that the signature had
been admitted, the Court ought to have inquired into either of the
two questions (depending on the method in which accused has
chosen to rebut the presumption ): Has the accused led any
defense evidence to prove and conclusively establish that there
existed no debt/liability at the time of issuance of cheque? In the
absence of rebuttal evidence being led the inquiry would entail:
Has the accused proved the nonexistence of debt/liability by a

preponderance of probabilities by referring to the ‘particular

circumstances of the case

(s.2).. &9, GuRlsd Ul 53 dH dieard As ARl viidiof
gldiofl eslsa agl detl W ARIlefl 248l eldlofl eslsa yair adl sl dl
GWISd saAHl dll YSIERAT &lid Adl adARA1IAcd dogdoe As2, 1<l
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