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7. (1) No person shall transfer any fragment in respect of
which a notice has been given under sub-section (2) of
section 6 [except to the owner of] a contiguous survey
number or recognised sub-division of a survey number :
[ Provided that the holder of such fragment may mortgage or
transfer it to the State Government or a land mortgage bank
or any other co—operative society as security for any loan
advanced to him by the State Government or such bank or
society, as the case may be. ]
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(2) Notwithstanding anything contained in any law for the
time being in force or in any instrument or agreement], no
such fragment shall be leased to any person other than a
person cultivating any land which is contiguous to the
fragment.

8. No land in any local area shall be transferred or
partitioned so as to create a fragment. 31[8AA. (1)
Where, by transfer, decree, succession or otherwise, two or
more persons are entitled to shares in an undivided
agricultural and in any local area for which standard area
have been fixed, and the land has to be partitioned among
them, such partition shall be effected so as not to create a
fragment.

(2) Where such partition is made by the Court or the
Collector, the following procedure shall be adopted- (a) If,
in effecting a partition among several co—shares, it is found
that a co—sharer is entitled to a specific share in the land and
cannot be given that share without creating a fragment, he
shall be compensated in money for that share. The amount
of compensation shall be determined so far as practicable in
accordance with the provisions of section 23 of the Land
Acquisition Act, 1894 [or, as the case may be, of that
section) in its application to the Saurashtra area of the State
of Bombay under the Land Acquisition Act, 1894 [ Adaptation
and Application) Ordinance 1948. 33[* * *] (b) If, in
effecting a partition, it is found that there is not enough land
to provide for the shares of all the co—shares in accordance
with the provisions of sub—section (1), the co-sharers may
agree among themselves as to the particular co—sharer or
co-sharers who should get the share of land and which of
them should be compensated in money. In the absence of
any such agreement, the co-sharers to whom a share of
land can be provided an those to whom money
compensation should be given shall be chosen by lot in the
manner prescribed. (c) The compensation shall be payable
by each co-sharer in proportion to the excess value of land
he gets over the share of land legally due to him, and such
co—sharer shall deposit the proportionate amount of
compensation in the manner prescribed before taking
possession of the share allotted to him. On his failure to do
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so, his share shall be allotted to any other co-sharer to
whom land has not been previously allotted and who is
chosen in the manner provided in clause (b) subject to the
payment of similar compensation to the co-sharers not
getting shares of land.

(d) If none of the co—sharers to whom land has been allotted
under clause (c) pays the compensation and takes the
share, the share shall be sold in auction to the highest
bidder, and the purchase money shall be paid to the co-
sharers not getting land in proportion to their respective
shares. (e) Where the parties agree upon any other method
of partition which will not result in the creation of a fragment,
that method shall be followed in effecting partition. (3)
Where a partition is effected in execution of a decree all
questions relating to the partition of the land and
apportionment of compensation shall be decided by the
Court executing the decree or by the Collector effecting the
partition, as the case may be, in accordance with the
provisions of sub—section (2).]

9. (1) The transfer or partition of any land contrary to
the provisions of this Act shall be void. (2) The owner of
any land so transferred or partitioned shall be liable to pay
such fine not exceeding Rs. 250 at the Collector may, subject
to the general orders of the [State] Government, direct
[Such fine shall be recoverable as an arrear of land
revenue. | | of 1894. Sau. Ord Xxi of 1948. Sections 7 and 8
not to apply to transfer for public purpose. Penalty for
transfer or partition contrary to provision of Act. Bombay
Prevention of Fragmentation and Consolidation of Holdings
Act,1947 [ 1947 : Bom .LXII 38[ (3) Any person unauthorizedly
occupying or wrongfully in possession of, any land, the
transfer or partition of which either by the Act of parties or by
the operation of law, is void under the provisions of this Act,
may be summarily evicted by the Collector. ]
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CHAPTER II SPECIFIC PERFORMANCE OF CONTRACTS

CONTRACTS WHICH CAN BE SPECIFICALLY ENFORCED
Section : 10. Specific performance in respect of
contracts.—The specific performance of a contract
shall be enforced by the court subject to the
provisions contained in sub-section (2) of section
11, section 14 and section 16.]

Section : 12. Specific performance of part of
contract.—(1) Except as otherwise hereinafter
provided in this section, the court shall not
direct the specific performance of a part of a
contract. (2) Where a party to a contract is unable
to perform the whole of his part of it, but the
part which must be 1left unperformed be a only a
small proportion to the whole in value and admits
of compensation in money, the court may, at the
suit of either party, direct the specific
performance of so much of the contract as can be
performed, and award compensation in money for the
deficiency. (3) Where a party to a contract 1is
unable to perform the whole of his part of it, and
the part which must be left unperformed either— (a)
forms a considerable part of the whole, though
admitting of compensation in money; or (b) does not
admit of compensation in money; he is not entitled
to obtain a decree for specific performance; but
the court may, at the suit of the other party,
direct the party in default to perform specifically
so much of his part of the contract as he can
perform, if the other party— (i) in a case falling
under clause (a), pays or has paid the agreed
consideration for the whole of the contract reduced
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by the consideration for the part which must be
left unperformed and in a case falling under clause
(b) 2 [pays or has paid] the consideration for the
whole of the contract without any abatement; and
(ii) in either case, relinquishes all claims to the
performance of the remaining part of the contract
and all right to compensation, either for the
deficiency or for the loss or damage sustained by
him through the default of the defendant. (4) When
a part of a contract which, taken by itself, can
and ought to be specifically performed, stands on a
separate and independent footing from another part
of the same contract which cannot or ought not to
be specifically performed, the court may direct
specific performance of the former part.
Explanation.—For the purposes of this section, a
party to a contract shall be deemed to be unable to
perform the whole of his part of it if a portion of
its subject-matter existing at the date of the
contract has ceased to exist at the time of its
performance.

CONTRACTS WHICH CANNOT BE SPECIFICALLY ENFORCED
Section : 14. Contracts not specifically
enforceable.—-The following contracts cannot be
specifically enforced, namely:— (a) where a party
to the contract has obtained substituted
performance of contract 1in accordance with the
provisions of section 20; (b) a contract, the
performance of which involves the performance of a
continuous duty which the court cannot supervise;
(c) a contract which 1is so dependent on the
personal qualifications of the parties that the
court cannot enforce specific performance of its
material terms; and (d) a contract which is in its
nature determinable.

PERSONS FOR OR AGAINST WHOM CONTRACTS MAY BE
SPECIFICALLY ENFORCED

Section : 15. Who may obtain specific performance.-—
Except as otherwise provided by this Chapter, the
specific performance of a contract may be obtained
by— (a) any party thereto; (b) the representative
in interest or the principal, of any party thereto:
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Provided that where the 1learning, skill, solvency
or any personal quality of such party is a material
ingredient in the contract, or where the contract
provides that his interest shall not be assigned,
his representative in interest or his principal
shall not be entitled to specific performance of
the contract, unless such party has already
performed his part of the contract, or the
performance thereof by his representative in
interest, or his principal, has been accepted by
the other party; (c) where the contract is a
settlement on marriage, or a compromise of doubtful
rights between members of the same family, any
person beneficially entitled thereunder; (d) where
the contract has been entered into by a tenant for
life in due exercise of a power, the remainderman;
(e) a reversioner 1in possession, where the
agreement 1is a covenant entered into with his
predecessor in title and the reversioner is
entitled to the benefit of such covenant; (f) a
reversioner in remainder, where the agreement 1is
such a covenant, and the reversioner is entitled to
the benefit thereof and will sustain material
injury by reason of its breach; 1 [(fa) when a
limited liability partnership has entered into a
contract and subsequently becomes amalgamated with
another 1limited 1liability partnership, the new
limited liability partnership which arises out of
the amalgamation.] (g) when a company has entered
into a contract and subsequently becomes
amalgamated with another company, the new company
which arises out of the amalgamation; (h) when the
promoters of a company have, before its
incorporation, entered into a contract for the
purposes of the company, and such contract 1is
warranted by the terms of the incorporation, the
company: Provided that the company has accepted the
contract and has communicated such acceptance to
the other party to the contract.

Section : 16. Personal bars to relief.-Specific
performance of a contract cannot be enforced in
favour of a person— (a) who has obtained

substituted performance of contract under section
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20; or] (b) who has become incapable of performing,
or violates any essential term of, the contract
that on his part remains to be performed, or acts
in fraud of the contract, or wilfully acts at
variance with, or in subversion of, the relation
intended to be established by the contract; or (c)
who fails to prove] that he has performed or has
always been ready and willing to perform the
essential terms of the contract which are to be
performed by him, other than terms the performance
of which has been prevented or waived by the
defendant.

Explanation.—For the purposes of clause (c),— (1)
where a contract involves the payment of money, it
is not essential for the plaintiff to actually
tender to the defendant or to deposit in court any
money except when so directed by the court; (ii)
the plaintiff [must prove] performance of, or
readiness and willingness to perform, the contract
according to its true construction.

Section : 17. Contract to sell or let property by
one who has no title, not specifically enforceable.
—(1) A contract to sell or 1let any immovable
property cannot be specifically enforced in favour
of a vendor or lessor— (a) who, knowing himself not
to have any title to the property, has contracted
to sell or let the property; (b) who, though he
entered into the contract believing that he had a
good title to the property, cannot at the time
fixed by the parties or by the court for the
completion of the sale or letting, give the
purchaser or 1lessee a title free from reasonable
doubt. (2) The provisions of sub-section (1) shall
also apply, as far as may be, to contracts for the
sale or hire of movable property.

Q0. A1 Sldall dI€] dHoll dBRIHI &AA AHalrM2S Gllalvid
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[53A. Part performance.—Where any person contracts to
transfer for consideration any immoveable property by
writing signed by him or on his behalf from which the terms
necessary to constitute the transfer can be ascertained with
reasonable certainty, and the transferee has, in part
performance of the contract, taken possession of the
property or any part thereof, or the transferee, being already
in possession, continues in possession in part performance
of the contract and has done some act in furtherance of the
contract, and the transferee has performed or is willing to
perform his part of the contract, then, notwithstanding that
2*** or, where there is an instrument of transfer, that the
transfer has not been completed in the manner prescribed
therefor by the law for the time being in force, the transferor
or any person claiming under him shall be debarred from
enforcing against the transferee and persons claiming under
him any right in respect of the property of which the
transferee has taken or continued in possession, other than
a right expressly provided by the terms of the contract:
Provided that nothing in this section shall affect the rights of
a transferee for consideration who has no notice of the
contract or of the part performance thereof. |

22Ual As2 ofl sEH—9

17. Documents of which registration is compulsory.—
(1) The following documents shall be registered, if the
property to which they relate is situate in a district in which,
and if they have been executed on or after the date on
which, Act No. XVI of 1864, or the Indian Registration Act,
1866, or the Indian Registration Act, 1871, or the Indian
Registration Act, 1877, or this Act came or comes into force,
namely:—

(a) instruments of gift of immovable property;

(b) other non-testamentary instruments which purport or
operate to create, declare, assign, limit or extinguish,
whether in present or in future, any right, title or interest,
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whether vested or contingent, of the value of one hundred
rupees and upwards, to or in immovable property;

(c) non-testamentary instruments which acknowledge the
receipt or payment of any consideration on account of the
creation, declaration, assignment, limitation or extinction of
any such right, title or interest; and

(d) leases of immovable property from year to year, or for
any term exceeding one year, or reserving a yearly rent;
1[(e) non-testamentary instruments transferring or
assigning any decree or order of a Court or any award when
such decree or order or award purports or operates to
create, declare, assign, limit or extinguish, whether in
present or in future, any right, title or interest, whether
vested or contingent, of the value of one hundred rupees
and upwards, to or in immovable property: ]

Provided that the 2[State Government] may, by order
published in the 3[Official Gazette], exempt from the
operation of this sub-section any lease executed in any
district, or part of a district, the terms granted by which do
not exceed five years and the annual rents reserved by
which do not exceed fifty rupees.

4[(1A) The documents containing contracts to transfer for
consideration, any immovable property for the purpose of
section 53A of the Transfer of Property Act, 1882 (4 of 1882)
shall be registered if they have been executed on or after the
commencement of the Registration and Other Related laws
(Amendment) Act, 2001 (48 of 2001) and if such documents
are not registered on or after such commencement, then,
they shall have no effect for the purposes of the said section
53A. ]

(2) Nothing in clauses (b) and (c) of sub-section (1)
applies to— (i) any composition deed; or (ii) any instrument
relating to shares in a joint stock Company, notwithstanding
that the assets of such Company consist in whole or in part
of immovable property; or (iii) any debenture issued by any
such Company and not creating, declaring, assigning,
limiting or extinguishing any right, title or interest, to or in
immovable property except in so far as it entitles the holder
to the security afforded by a registered instrument whereby
the Company has mortgaged, conveyed or otherwise
transferred the whole or part of its immovable property or
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any interest therein to trustees upon trust for the benefit of
the holders of such debentures;

(iv) any endorsement upon or transfer of any debenture
issued by any such Company; or (v) 1[any document other
than the documents specified in sub-section (1A)] not itself
creating, declaring, assigning, limiting or extinguishing any
right, title or interest of the value of one hundred rupees and
upwards to or in immovable property, but merely creating a
right to obtain another document which will, when executed,
create, declare, assign, limit or extinguish any such right,
title or interest; or

(vi) any decree or order of a Court 2[except a decree or
order expressed to be made on a compromise and
comprising immovable property other than that which is the
subject—-matter of the suit or proceeding]; or (vii) any grant
of immovable property by 3[Government]; or (viii) any
instrument of partition made by a Revenue-Officer; or (ix)
any order granting a loan or instrument of collateral security
granted under the Land Improvement Act, 1871, or the Land
Improvement Loans Act, 1883; or (x) any order granting a
loan under the Agriculturists, Loans Act, 1884, or instrument
for securing the repayment of a loan made under that Act; or
4[(xa) any order made under the Charitable Endowments
Act, 1890 (6 of 1890), vesting any property in a Treasurer of
Charitable Endowments or divesting any such Treasurer of
any property; or] (xi) any endorsement on a mortgage-—
deed acknowledging the payment of the whole or any part of
the mortgage—-money, and any other receipt for payment of
money due under a mortgage when the receipt does not
purport to extinguish the mortgage; or (xii) any certificate of
sale granted to the purchaser of any property sold by public
auction by a Civil or Revenue-Officer.

5[ Explanation.—A document purporting or operating to
effect a contract for the sale of immovable property shall not
be deemed to require or ever to have required registration
by reason only of the fact that such document contains a
recital of the payment of any earnest money or of the whole
or any part of the purchase money. |

(3) Authorities to adopt a son, executed after the 1st day of
January, 1872, and not conferred by a will, shall also be
registered.
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W20l As2 ofl SEH—vE

49. Effect of non-registration of documents required
to be registered.—No document required by section 17
1[or by any provision of the Transfer of Property Act, 1882 (4
of 1882)], to be registered shall—

(a) affect any immovable property comprised therein, or

(b) confer any power to adopt, or

(c) be received as evidence of any transaction affecting
such property or conferring such power, unless it has been
registered:

1[Provided that an unregistered document affecting
immovable property and required by this Act or the Transfer
of Property Act, 1882 (4 of 1882), to be registered may be
received as evidence of a contract in a suit for specific
performance under Chapter Il of the Specific Relief Act, 1877
(3 of 1877) 2, 3*™** or as evidence of any collateral
transaction not required to be effected by registered
instrument. |
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