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Para. 14. In light of these extracts, we are in agreement with
the respondent-claimant that the presumption mandated by
Section 139 of the Act does indeed include the existence of a
legally enforceable debt or liability. To that extent, the
impugned observations in Krishna Janardhan Bhat (supra) may
not be correct. However, this does not in any way cast doubt on
the correctness of the decision in that case since it was based on
the specific facts and circumstances therein. As noted in the
citations, this is of course in the nature of a rebuttable
presumption and it is open to the accused to raise a defence
wherein the existence of a legally enforceable debt or liability
can be contested. However, there can be no doubt that there is
an initial presumption which favours the complainant. Section
139 of the Act is an example of a reverse onus clause that has

been included in furtherance of the legislative objective of
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improving the credibility of negotiable instruments. While
Section 138 of the Act specifies a strong criminal remedy in
relation to the dishonour of cheques, the rebuttable presumption
under Section 139 is a device to prevent undue delay in the
course of litigation. However, it must be remembered that the
offence made punishable by Section 138 can be better
described as a regulatory offence since the bouncing of a
cheque is largely in the nature of a civil wrong whose impact is
usually confined to the private parties involved in commercial
transactions. In such a scenario, the test of proportionality
should guide the construction and interpretation of reverse onus
clauses and the accused/defendant cannot be expected to
discharge an unduly high standard or proof. In the absence of
compelling justifications, reverse onus clauses usually impose
an evidentiary burden and not a persuasive burden. Keeping
this in view, it is a settled position that when an accused has to
rebut the presumption under Section 139, the standard of proof
for doing so is that of ‘preponderance of probabilities'.
Therefore, if the accused is able to raise a probable defence
which creates doubts about the existence of a legally
enforceable debt or liability, the prosecution can fail. As
clarified in the citations, the accused can rely on the materials
submitted by the complainant in order to raise such a defence
and it is conceivable that in some cases the accused may not
need to adduce evidence of his/her own.
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8.

L R AmeR Qgﬁlll sl2 In the case of “ Musaraf Hossain

Khan V/s. Bhaghheratha Engg. Ltd. and Other reported in

AIR 2006 S.C. 1288, has held that for security convictions

under to be proved are:-

a) that the cheque was drawn for payment of an
amount of money for discharge of a debt/liability and
the cheque was dishonored.

b) that the cheque was presented within the prescribed
period;

c) that the payment made a demand for payment of the
money be giving a notice in the writing to the
drawer within the stipulated period; and,

d) that the drawer failed to make the payment within 15
days of the receipt of the notice.
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“ that the presumption mandated by Section - 139 of
N.ILAct, does indeed include the existence of legally
enforceable debt or liability, It is a rebuttable presumption,
open to the accused to raise defence wherein the existence of
the legally enforceable debt or liability can be contested
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Punjab & Sind Bank Vs Vinker Sahakari Bank Ltd. 2001
VIII AD (SC) Thus , Section 118 of the Act mandates that
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until the contrary is proved , the holder of negotiable
instrument shall be presumed to be a holder in due course. The
accused can rebut the presumptions provided under Section 139
and 118 of the Act and establish his case by preponderance of
probabilities by relying upon the shortcomings in the
complainant's case and for this , the evidence led by the
complainant can be appreciated to see whether the accused has
been able to rebut the presumptions . However , in case , the
defence sets up a plea of defence then the burden is upon the
accused to prove it, and if he fails to prove, then the case of the
complainant stands proved.

In the case of Modi Cement Ltd. Vs. Kuchil Kumar Nandy
GLR 1998 ( 2 ) 1620 and K. Bhaskaran Vs. Palapetty SC
1999 CrLJ 4606, it was said that. " Once a cheque is given in
satisfaction of debt and the same is returned for in - sufficent
funds and holder of the cheque gives the due notice and if even
after such notice the payment is not made, there is presumption
of the offence having been committed. The onus is on the
accused to rebut that presumption.

" It is held by the Hon'ble Supreme Court in the case of 2000 (
2 ) SCC 745 titled as M / s Kusum Ignots & Alloys Ltd. Vs
M / s Pennar Peterson Securities Ltd that to constitute an
offence u/s 138 of Negotiable Instruments Act following
requirements are to fulfilled: (i) a person must have drawn a
cheque on an account maintained by him in a bank for payment
of a certain amount of money to another person from out of that
account for the discharge of any debt or other liability ; (ii) that
cheque has been presented to the bank within a period of six
months from the date on which it is drawn or within the period
of its validity whichever is earlier; (ii1) that cheque is returned

by the bank unpaid, either because of the amount of money
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standing to the credit of the account is insufficient to honour
the cheque or that it exceeds the amount arranged to be paid
from that account by an agreement made with the bank; (iv) the
payee or the holder in due course of the cheque makes a
demand for the payment of the said amount of money by giving
a notice in writing, to the drawer of the cheque, within 15 days
of the receipt of information by him from the bank regarding
the return of the cheque as unpaid; the drawer of such cheque
fails to make payment of the said amount of money to the
payee or the holder in due course of the cheque within 15 days
of the receipt of the said notice.

GURS SRAML 2idd AAL Hyol 3 WAH i sRuElA
dRSRML A © 5 2R dsARL AS SRUELA slueAR-L ALl U2
ML el U3, 2L 4RRL Qg ol st GURA sl
ollosl RN GUR 9. sld-l S UL Witdl dgRl siguwl
YRAdl % 53U §RAEIAL SAHL uoll st GURAA 53| 2usul .
2L dots5 A 518 AMER Pl Sl Glred ies M Az sAAdL
sudl (4 . 2illrie wRald - weee ((3) dRgRAgLAL 3W - -
USIEL GUR UHR AV B BHL AHER GRUAH dHeldd -l Hoyol
sAAA & —

“ The Bare denial of the passing of the consideration apparently
does not appear to be any defence . Something which is
probable has to be brought on record for getting benefit of the
onus of proving to the plaintift . To disprove the presumption ,
the defendant has to bring of record such facts and
circumstances upon consideration of which the court may
believe that the consideration does not exist or its nonexistence
was so probable that a prudent man would , under the

circumstances of the case , act upon the plea it did not exist . "
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