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HISAYIHI of 241D d & al A HI2 ollH. YA SIE Hal ollA.
algsic Yel eI YSIEIHT Al HINelol Lol AP dl
oflJ Yol B,

ollH. ﬁrﬂa-l Sléall The State of Bihar & Anr. versus Amit
Kumar @ Bacha rai reported in 2017 crimes (4) SC P.333

HisRJAA O S

12. Although there is no quarrel with respect to the legal
propositions canvassed by the learned counsels, it should be
noted that there is no straight jacket formula for consideration

of grant of bail to an accused. It all depends upon the facts and

circumstances of each case. The Government's interest in
preventing crime by arrests is both legitimate and compelling.
So also is the cherished right of personal liberty envisaged
under Article 21 of the Constitution. Section 439 of The Code
of Criminal Procedure, 1973, which is the bail provision,
places responsibility upon the courts to uphold procedural
fairness before a person’s liberty is abridged. Although ‘bail is
the rule and jail is an exception’ is well established in our
jurisprudence, we have to measure competing forces present in
facts and circumstances of each case before enlarging a person
on bail.

14. We are also conscious that if any undeserving candidates
are allowed to top exams by corrupt means, not only will the
society be deprived of deserving candidates, but it will be
unfair for those students who have honestly worked hard for
one whole year and are ultimately disentitled to a good rank
by fraudulent practices prevalent in those examinations. It is
well settled that socio- economic offences constitute a class
apart and need to be visited with a different approach in the

matter of bail.[Nimmagadda Prasad Vs. CBI, 2013 7 (SCC)
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466, Y. S. Jagan Mohan Reddy Vs. CBI, 2013 7 (SCC) 439.
Usually socio-economic offence has deep rooted conspiracies
affecting the moral fiber of the society and causing irreparable

harm, needs to be considered seriously.

dHY AIR. 1995 SC 1198 State of M.P. & Anr. Vs. Ram

Kishna Balothia & Anr. i 81dd 8 § R

“11. We find it difficult to accept the contention that Section
438 of the Code of Criminal Procedure is an integral part of
Article 21. In the first place, there was no provision similar to
Section 438 in the old Criminal Procedure Code.....Also
anticipatory Bail cannot be granted as a matter of right. It is
essentially a statutory right conferred long after the coming
into force of the Constitution. It cannot be considered as an
essential ingredient of Article 21 of the Constitution. And its
non- application to a certain special category of offences

cannot be considered as violation of Article 21.”

AHY  olIHER o|%¥RId 61/S12  Sureshbhai Bharatsinh
Thakur Vs. State of Gujarat, R#CRMA/8788/2020 dated

6/7/2020 ofl YSIEIHI oflA HClall olIHER YUH Slail

YSIERA] &lla A,

(1) P. Chiddambaram (supra),

(2) Adri Dharan Das Vs. State of W.B. (2005) 4 SCC 303,

(3) D. K. Ganesh Babu Vs. P.T.Manokaran (2007) 4 SCC 434,

(4) State of Maharashtra Vs. Mohd. Sajid Husain Mohd. S.
Husain (2008) 1 SCC 213

(5) Union of India Vs. Padam Narain Aggarwal (2008) 13

SCC 305, Hi 51Ad 9 S
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“7. As a normal Rule, anticipatory bail applications are to be

entertained in rare cases and the principle which has been laid

down by the Apex Court in respect of exercise of the

discretion under Section 438 of the Cr.P.C. is well propounded

by now. As a result of this, keeping those principles inn mind,
this Court is not inclined to consider the request of the present

applicant.”

ddy  oliH.YMH  Sieell P. CHIDAMBARAM VS

DIRECTORATE OF ENFORCEMENT i 821dd 8 3,

67. Ordinarily, arrest is a part of procedure of the investigation
to secure not only the presence of the accused but several
other purposes. Power under Section 438 Cr.P.C. is an
extraordinary power and the same has to be exercised
sparingly. The privilege of the pre-arrest bail should be
granted only in exceptional cases. The judicial discretion
conferred upon the court has to be properly exercised after
application of mind as to the nature and gravity of the
accusation; possibility of applicant fleeing justice and other
factors to decide whether it is a fit case for grant of

anticipatory bail. Grant of anticipatory bail to some extent

interferes in the sphere of investigation of an offence and

hence, the court must be circumspect while exercising such

power for grant of anticipatory bail. Anticipatory bail is not to

be granted as a matter of rule and it has to be granted only
when the court is convinced that exceptional circumstances

exist to resort to that extraordinary remedy.

dHY ollH.YRId &slgslésl IN State Of Gujarat vs

Jigneshkumar Maheshbhai Patel. il %SIE,Ia-Ii 8AA B 5,
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Para 9. This Court in Siddharam Satlingappa Mhetre (supra)
after considering the earlier judgments of this Court laid
down certain factors and parameters to be considered while
considering application for anticipatory bail:

122. The following factors and parameters can be taken into
consideration while dealing with the anticipatory bail:

The nature and gravity of the accusation and the exact role of
the accused must be properly comprehended before arrest is
made;

The antecedents of the applicant including the fact as to
whether the accused has previously undergone imprisonment
on conviction by a Court in respect of any cognizable
offence;

The possibility of the applicant to flee from justice;

The possibility of the accused's likelihood to repeat similar or
the other offences.

Where the accusations have been made only with the object of
injuring or humiliating the applicant by arresting him or her.
Impact of grant of anticipatory bail particularly in cases of
large magnitude affecting a very large number of people.

The courts must evaluate the entire available material against
the accused very carefully. The court must also clearly
comprehend the exact role of the accused in the case. The
cases in which accused is implicated with the help of
sections 34 and 149 of the Indian Penal Code, the court
should consider with even greater care and caution because
over-implication in the cases is a matter of common
knowledge and concern;

While considering the prayer for grant of anticipatory bail, a

balance has to be struck between two factors namely, no
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prejudice should be caused to the free, fair and full
investigation and there should be prevention of harassment,
humiliation and unjustified detention of the accused; ix. The
court to consider reasonable apprehension of tampering of the
witness or apprehension of threat to the complainant;

Frivolity in prosecution should always be considered and it is
only the element of genuineness that shall have to be
considered in the matter of grant of bail and in the event of
there being some doubt as to the genuineness of the
prosecution, in the normal course of events, the accused is

entitled to an order of bail."

Para 10. Thus, the antecedents of the applicant as well as the
possibility of the accused, again indulging in the similar type
of offences, are two prime considerations for the purpose of
considering the plea for regular bail as well as anticipatory
bail. When there are almost eight offences registered
againstthe applicant under the Gujarat Prohibition Act at the
different police stations, the same, by itself, is indicative of
the fact that the accused is habitually indulging in such type
of nefarious activities. There was no good reason for the court
below to grant anticipatory bail to such a hubitual offender.It
is a settled position of law that neither anticipatory bail nor
regular bail can be granted as a matter of rule. The
anticipatory bail, being an extraordinary privilege, should be
granted only in exceptional cases. The judicial discretion
conferred upon the court has to be properly exercised after
proper application of mind to decide whether it is a fit case

for grant of anticipatory bail.
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