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Asall 254 Ysdl ai@l 2A1udl &ldall sAIE A S & H1H,35S GURal
Alfois a@l €A%l Widl *ldi sARAIE edRl adNflAcid gogioe

As2ofl SHH—13¢ Y¥oioll dHIH USUI SIA &ldIgf SlAd U1y 8.

(20) 1 slAq] 35S Adi dIFlu 20/2/202U ol A% 1dl 35S SAIHI
AIAd 8 dHal —ARUY] ARIU] &% 8d o] 2Aal 2ARIlotl [A.as]d £
A uel s3IElH] Gz durt sl sIg duRl aididd o] 2414 AR
SARAIE] A18 AHIGI0l 1 HIA © dg weld] Ais R &l s2élEA 31,
23000/— Asoll wWH U YsAd & dg wendl Hyea HiAd
8 da cARUYl AR &R WA ol A AEIEd USR]
4R dSARe] HUIE ofldREI A1A Vial Alal oflRl S| RIYERG] dS2AR0l]
oflds] AH1A Al dAllal Aoy S Asoflayl U €AAMIY of B d AI3
Wl A AUl ©di AR 6192 U AA dHell dgell AH10d
Yol Ulciol S3A ol@f] H1H Aflofl SAHI Add IREI1NI] A2 Rieiyds
ou1ls sidaiglaiell vesdioll Aol 2AuIEdfl ourRlls siRigiel [Adofld
SAlall SE RIEl YRAUC EldIgf 89 S 8 A1H ARIUIG A1 AEIHA EUIRI
dHail GielRRMY 655 YO AHoll SAHI GIRUIY SAI dS AUl i BINR

280 o 8l dHall dHIH 858 Gi8l SUIH| AH1Ad 8.

(29) &9 43ofl AEIAd EURI IS URIcal Sl ol IHER AU AHEIAC
A8l SlIHER IARAA USIRAEIAd YSIEl &Il GUR A19d & ¥ &lColl
SAal ol AAdI Bl A A 2iSUl AIURJYS ¥R 8. ollHER AR
JEIAA &dIRI Mallavarapu Kasivisweswara Rao v.s Thadikonda Ramulu

Firm & Ors. 2008(8) SCALE 680, i oflJ %0t 51dd 8. "Under Section

118(a) of the Negotiable Instruments Act, the court is obliged to presume,
until the contrary is proved, that the promissory note was made for
consideration. It is also a settled position that the initial burden in this regard

lies on the defendant to prove the non-existence of consideration by
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bringing on record such facts and circumstances which would lead the Court
to believe the non-existence of the consideration either by direct evidence or

by preponderance of probabilities showing that the existence of

consideration was improbable, doubtful or illegal. . ollHER YU SIE
EYRISAH A< A I ofl AUUT 53d B al 8AAd 8 5, AR €yl
A AI[CId SWIg) 28 8 5, ¥ [UUER YA & do SIT 2ARdcd o1efl gl
d 243l0fl Y11 2% SVlall 8 AU dl, ¥ ST YA SAIEUA 2% SAIHI
A19 d Y141 ue] 1 slefRist GulRed ad &lu dl, d Risl olie %1 AR
WRAR $2 5 sedig sIT Ar) sFRUE] Anddl 65SER of®fl dl URGIE
SAUIE] A AIg AR, &g 5 SH d YRUR SWligf B 8. d [FHaR
SAH—¢ A Y¥ol [ARedo] AICid of &1 i Yell AY Hiofl Adigy
B 8 5, As AAY HIZ AUIULIH] AIAd Vol dH] FAR URl A8l SAUIAHI
AIAA AR d Ydl Ay 418 2dIsRUIHI 241Ad. &l [SA14]1 uel
AR egRl ddl sl Yidl % 3¢ olell. Yolle]l digard As A
A sAAIla SIS 24A% YoR AV 614, U] dl SFRAIERA SIS Ao
Ad digard Ays Aadla doll guldl s &Iy, I digdRd As

¥ A AHA SIRUEA01 AR HIS AU &ldIg] YRAUR YR 8.

(R) dg As YSIEl dlHER YUAHSIE &Rl AUdIHl AH19d

¥ 4AIE AdIHi 419 dl, clIHER Y(UH S1E €dIRI Rangappa vs Sri Mohan
on 7 May, 2010 11 C.C. NO. 7016 OF 2015 Special Negotiable Court
Criminal Appeal No. 1020 OF 2010 #i ofl3) 3¢ s1dd 8.

22. Because both section 138 and 139 require that the Court “shall presume'
the liability of the drawer of the cheques for the amounts for which the
cheques are drawn, ..., it is obligatory on the Court to raise this presumption
in every case where the factual basis for the raising of the presumption has
been established. It introduces an exception to the general rule as to the
burden of proof in criminal cases and shifts the onus on to the accused (...).

Such a presumption is a presumption of law, as distinguished from a
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presumption of fact which describes provisions by which the court may
presume a certain state of affairs. Presumptions are rules of evidence and do
not conflict with the presumption of innocence, because by the latter all that
is meant is that the prosecution is obliged to prove the case against the
accused beyond reasonable doubt. The obligation on the prosecution may be
discharged with the help of presumptions of law or fact unless the accused
adduces evidence showing the reasonable probability of the non-existence

of the presumed fact.
olIHEIR @@m s1¢ €411 T.P. Murugan(Dead) Through Lrs vs Bojan on 31
July, 2018 #i of|J y¥ot sAAA 8.

PARA-9. Whelming evidence to establish that the two cheques were issued
towards the discharge of an existing liability and legally enforceable debt.
The respondent having admitted that the cheques and Pronote were signed
by him, the presumption under S.139 would operate.The respondent failed
to rebut the presumption by adducing any cogent or credible evidence.
Hence, his defence is rejected.

GUSd Cial YsIElal dAUIRT AdIHi 1A dl ollHER AUH SIE edR]
SAH—13¢ d¥l a3¢c Aol YU S3d & B sAdd O S,
adNeflAcid gogioe Ase Y¥o RIR AR &Rl suIEla Vs
AIUYIHI A1 al d As AsHi ¥H1 SADY] %) d Ied IR dl, d 2494
1l Y] s21A1E] ediRl AR olidlH 21udiofl 8 8. A ollZlA Hae]
ol AR oNdld ol 2HA of S dl, SAéAEl A 26l sUIE
adanflAcid  gogioe  Asedl  sAH-13¢ Yol  evid 3
AS B Aol SAH—13C YOl [ARELo] UgjHlIol AI[Gd sAlal] ¥dIciErR]
AR ofl 6 & ol g2NAIE] €dRl Y AVUIHI A1dA YAUI Al ¥R
usA] 2RIVl Uldioll Yudl 2% Al o %1 219 YRaR 53 §, Asai exldd
28H Y¥Gio] §3NUIElo] SIRAEAQY ALY of &g AU ] SARUIE] Asai €=l
8H sIRUEAR Ad, ANgdl &sSER o€l dl RIRGIE d YRAUR $did]]

FUIHEIR] sUIE]l WR 2flse UM 8. s1d ol SAHT AR edRl AA) SIS
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WA AU o€l 5, suIElg SIRIEM0 SIS ALl oiefl. suUIE] e
AR A1Ud As cisHi ¥HI SAAdl WRd YA &ldlg) @il d AS Ud
Ydligf SRR "'§SY PoruglUoe d@ll AR ol oIl 21U &ldie] YRUR
@ 8.dd1 ANHI s2u1El edRl AR [A3e8 aoNMAcd gogHoe

As20fl SEH 13¢ Yol Aofl YRUR S &ldig] §/Cd &I 8.

(23) 2R As guid ARMlA Uididl 213 54 Ad & dofl el
8 IR ARIlofl AeIdd AH2 &1 Ydlol] §2% 8. AHfl 211301l YA Iof)
udiRAl sAl Ydl ds dud eldl edi AR &R WA o e,
dar AN ARl sAl  siFaigl ol wesal vHUUl ¥ef
Kgal Uld Uldiofl q1Aall Sucfl siRIgiele]l ciRudl guidl Kl &l
cA R ARl A26193] Ul 524 Aid] S & dAH % oflAcIAAAA 2023 of]
SHH 3C2 HI SAIHI AH1Ad A2AUIY Yol veldd ARVl ARa13NHI
YSIEl %182 s3] 25 8. Be You Ever So High, But The Law Is Above You!,
siueld] Uz 1 o], A1RIlal oié1dofl ds H1ud] KA Aal 41 oIS
dal R21elicHs FAdIEg 1S AudiHi AH1dd 8. WRg AR vy
s3lal aoNRIAGIE gogioe As2ell sEH— A3 YXGiall 2alidl dofl
gflUR ddls Gulal s3] siIEIsY UlSUla (oesly A4l dl Rigfld
Glollddlofl Udcol S2 8. olIHER IARId &1Ef51E edIRl Sharad Jethalal Salva
vs State of Gujarat Cr. Mic. App.19862 of 2015 Dt. 14/11/2016 i
of|J %o 59 8.

Para 16 : " if a person accused of an offence and convicted as such avoids
arrest and avoids imprisonment as sentenced by the criminal court. Such an
incident only makes the justice delivery system insignificant and renders
justice ineffective. Legal justice requires that an offender convicted of a
crime must suffer the imprisonment as otherwise there would be social

anarchy. People would contravene the law with impunity without any

attending punishment for violating the law. The very foundations of
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democracy and rule of law would be shaken and that is the reason why the
Courts strive to treat all persons before the criminal law as equal. Whether
one is rich or poor, whether one is in powerful or powerless, the criminal

law is equally applied to all equally.

Para 17 : " Be you ever so high, but the law is above you', is the signature
theme of rule of law that loudly and silently (as well) echoes in the Indian
Constitutional context. The purpose of the Constitution itself is to equalize
the men (and women) before the law. Equal protection of laws and equality
before the law does not make any distinction between the Ruler and the
ruled when it comes to enforcing the criminal sanctions. If a convict with
money power as well as political power can avoid the punishment imposed
by the highest Court of the State, the Court which imposed such punishment
cannot be a mute spectator or dumb listener to be soothed by high caliber
forensic oratory of the counsel at the altar of justice. The Court must and
ought to take a serious view of such bizarre incidence: be it one in million.
Of course, the law makers and law enforcers must willingly assist the Court
in angling the convict avoiding and dodging the law makers, the law

enforcers and the law interpreters (Judges andCourts).

GURISd YSIElol GUIL AdIHi 41 dl AIHER YRId GIYSIE 4Rl 5219
8 5 Rl Uldioll 2413 54 1A 8 doll ¥l & AR AR
AHEIAA  AH2 81 Ydiofl 5% 8. ddofl AIHall YRIdIofl Yd RN Sl
WRdl ds 210d &ldl 9di AR 1R B of &1y, ddl AXINHI 241RI
sall siFdalel &l wesdl YUl ¥Rl Hgal Uld Uldiell Aidell S2uof]
si¥d18lell ciudl guid] s &1t IR ARl AR&1%3] uel 54 Uid]

SERD

(2v) ollHER 2RI YSIAHEIAd edRI Special Criminal Application no.
4194/2014, Mukeshbhai Ishwarbhai Prajapati Vs. State of Gujarat ol

YsIeli oflA Yol 8yAAA . Yet again in a recent pronouncement of the

Supreme Court of India of Indian banks Association and Others and union
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of India and others (2014) 5 SCC 590, the Supreme Court reiterated the
position of law explaining that under section 145 of the Act, the
complainant can give his evidence by way of an affidavit and such affidavit
shall be read in evidence in any inquiry trial and other proceeding in the
Court, which makes it clear that complainant is not required to examine
himself twice i.e. one after filing the complaint and one after summoning of
the accused. The court further explained that the affidavit and the
documents filed by the complainant along with the complaint for summon in
stage and the post summoning stage. In other words, there is no necessity to
recall and re-examine the complainant after summoning the accused, unless
the Magistrate passes a specific order as to why the complainant is to be
recalled. such an order is to be passes on an application made by the accused

or under section 145(2) of the Act suo-motu by th court.

(Au) GWlsd WARA dl YsleRdlad duID ddi s3AIEl edR
SIRIEAY ALY Bldlg] YRAUAR SA &l Al d Al W AR &R
dIEAd S AIUUIAHI A1dd 8l AHY A€ As Wl 2R-d gly Ad] sief
2ld AR 2§ SAUIHT 41Ad of &1, ddl ANHI AR g
Uldlall SIS GiRAIY 2% A ol &l), SARJUIEloll &Idall SuHI SIS sl
GulRaa adl &l dg ¥ei19d ofell. ddi AX1NHI §311E] dlell sIE
AR 2413 (61:1SULRT 1[G SAIHI A$N 2AJE &I HEI of. A AYI R ol

¥UI0} &SIRHI Y €.

(25) Acio"Ase ol sAH-3¢ VHoUoll Yol A AH /Ao
2IAGd ol 8. oflAcAABMA ofl sdH—29¢ ofl FaAYIE &did Adi
AR AXR22 AURIUla Slef AHoAH SAHI dsARUR 5AA IR A¥loll §SH
sl 242116 AHARIla Aicindiofl as ud]l lcdiR oiefl. WRg sicoll
sAHI ARl Axioll  Hiol 23 AU JYRAIA AL HILofl
oial u2isiRlal A1 ds HA d 8gell il uisRlal A%l 243 Aiciadl

HIZ RAUAIHT A1Ad UG A1R1Y AR &1 28d o], sRUIEld
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[@.a.2l N ol 21d & 5, AR ¥ Fdal 1R wd ofell dl
Uldllall I GiAId % A of &l Aol SARJUIElall 618 Gelatl 21U o]
WAl uISAl 8 vial sTRUIE]G AI[ES ofs2Alot UBIUISH Bl Aol RUAYGRAHI
AS Hecdg] JoigAoe a1 dIslall (A2 ¥ndief d Hi2 ARl SIRIEIH
&AAA HeAH A% 51 Al Asall aiHEl] SHell €5 $AI Aal daie]
SAUIE] o Jsoll H YNAR YSUUI Y1PY §SH SAUI IRY SE 8.
89 A%l HEE [a1RfA Sl A1 SIHER AARUY AEIAA AHol]
HIERIH ofl 5 5 ¥ A. AR ACR Y[UH SIE v¢ GWR usilld &Ad
8 dHi 621Ad [Jeddid) exial Adl olIHER AGRRU AEIAd 5JAAA 8 5, 2]
23 (afy sdl guid 2RIlell 2ol UGl RIE] AN § i
AR 9ol 53 & d&l 2ARIloll GHR ial AUIR al dail ¥ldolof]
acissl ol adl FgA. q1H ARMlall A14190s Rald a@ sigofls
¥YIHERIAlof alicia 2ARIUlal $4ofl 24%1 Sl duid lal Ad] H19AS
% 8. Al GWRId ollHER AR AEIddall Y2lioel] 421 gHIR d13e€)
g0l 2002 (1) SigfHA (AAA) U ol YSIEl Ul Adl A€

YSIEIHI IHER AT HEIAA VRI—22 Hi of]A UHILT AUAHISol S3d 8.

"12. The total amount covered by the cheques involved in the present two
case was Rs. 4,50,000/-. There is no case for the respondent that the said
amount had been paid either during the pendency of the cases before the
trial Court or revision before the High Court or this Court.If the amounts
had been paid to the complainant there perhaps would have been
justification for imposing a flee-bite sentence as had been chosen by the
trial court. But in a case where the amount covered by the cheque
remained unpaid it should be the look out of the trial Magistrates that the
sentence for the offence under Section 138 should be of such a nature as
to give proper effect to the object of the legislation.No drawer of the
cheque can be allowed to take dishonour of the cheque issued by him light

heartedly. The very object of enactment of provisions like 138 of the Act
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would stand defeated if the sentence is of the nature passed by the trial
Magistrate. It is a different matter if the accused paid the amount at least

during the pendency of the case".

AlH, Al YSIEl UHILT AR Asol 84 gl YsARId]
8 IR AEIAA Yot 601d] A1 16l 2Ac{12134 of U] A A 5219
8. 618 GURoll 5 Asdll 284 SARUIE]A SRA0fl o1l SIRIUIE] €U0
YsUdIHi 419d oi&f]l d (aifdale &51Sa 8. oflHER AUTRY EIAd Sl AR,
Hlgol [A3ee1 A.8. [AaRIGHR 092 (3) sITRY (A4.20]) <o ol YsIEHi
&AAd Riedid] ol Adi A€ YSIEloll WI— 1< Hi olIHER AR

Aeldd 819d 8 S,

The idea behind directing the accused to pay compensation to the
complainant is to give him immediate relief so as to alleviate his grievance.
In terms of Sec. 357(3) compensation is awarded for the loss or injury
suffered by the person due to the act of the accused for which he is
sentenced. If merely an order, directing compensation, is passed, it would
be totally ineffective. It could be an order without any deterrence or
apprehension of immediate adverse consequences in case of its non-
observance. The whole purpose of giving relief to the complainant under
Sec. 357(3) of the Code would be frustrated if he is driven to take recourse
to Sec. 421 of the Code. Order under Sec. 357(3) must have potentiality to
secure its observance. Deterrence can only be infused into the order by
providing for a default sentence. If Sec. 421 of the Code puts compensation
ordered to be paid by the Court on par with fine so far as mode of recovery
is concerned, then there is no reason why the Court cannot impose a
sentence in default of payment of compensation as it can be done in case
of default in payment of fine under Sec. 64 of the I.P.C. It is obvious that in
view of this, in Vijayan, [AIR 2009 SC (Supp) 1435], this Court stated that
the above mentioned provisions enabled the Court to impose a sentence in

default of payment of compensation and rejected the submission that the
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recourse can only be had to Sec. 421 of the Code for enforcing the order of
compensation. Pertinently, it was made clear that observations made by
this Court in Hari Singh, [AIR 1988 SC 2127], are as important today as they
were when they were made. The conclusion, therefore, is that the order to

pay compensation may be enforced by awarding sentence in default".
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