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s!f OZLIFNLGL OZLIFN CSLST 8]\SDF\ V[JL K[ S[4 OZLIFNL સંતરામપુર ગામે 

મોટરકાર ભાડે આપીને પોતાનંુ ગુજરાન ચલાવે છે આરોપી નગરપાલીકામાં કમમચારી 

તરીકે કામ કરે છે. તેમજ ફરીયાદીના મકાનમાં ભાડાથંી રહેતા હોય તેઆેે સાથે 
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ઓળખાણ સારી હતી. જથેી એકબીજાના પરીચયમા ં હતા અને સંબધો પણ સારા 

હતા. ફરીયાદી પાસેથી  આરોપીએ નાંણાની જરૂર હોવાથી ૧,૨૫,૦૦૦/-  (અકેં 

રૂપપયા એક લાખ પચ્ચીસ હજાર પુરા) ની માંગણી કરેલ હતી. ફરીયાદીન ે આરોપી 

સાથે સબંધો સારા હોવાથી ફરીયાદીએ આરોપીને ૧,૨૫,૦૦૦/- (અકેં રૂપપયા 

એક લાખ પચ્ચીસ હજાર પુરા)હાથ ઉછીના રોકડા આપેલા હતા. સદર નાણા  

આરોપીએ ટંુક સમયમાં પાછા આપી દેવાનો વાયદો કરેલ હતો. ફરીયાદીએ  વાંરવાર 

ઉઘરાણી કરતા  આરોપીએ નાણાંના બદલામાં એકાઉન્ટ નંબર-32545198378 

સ્ટેટ બેંક ઓફ ઈપન્ડયા શાખા સંતરામપુરનો ચેક નં.744064 તા:૦૬-૧૦-

૨૦૨૫ ના રોજનો રૂા.૧,૨૫,૦૦૦/- (અંકે રૂપપયા એક લાખ પચ્ચીસ હજાર 

પુરા) નો તેઆેેની જાતે લખી આપેલ હતો.સદરહંુ ચેકમાં આરોપીએ જાતે સહી 

કરેલ હતી અને  ફરીયાદીને પાકો પવશ્વાસ અને ભરોસો આપીને જણાવેલ કે,ચેક 

બેંકમાં જમા કરાવશો તો ચેક સ્વીકારાઈ જશે અને તમોને તમારા નાણાં મળી જશે.                       

આરોપીએ નાણાંના બદલામાં ફરીયાદીને જ ે ચેક લખી આપેલ હતો તે ચેક 

ફરીયાદીએ તેઆેેના ખાતા સ્ટેટ બૅન્ક ઓફ ઈન્ડીયા,સંતરામપુર શાખાનાં ખાતામાં 

તા:-૦૬-૧૦ -૨૦૨૫ ના રોજ જમા કરાવેલ હતો. સદર ચેક શરત ૦૧ - 

F u n d  i n s u f f i c i e n t  ના મેમા સાથે તા: ૦૬-૧૦-૨૦૨૫ 

ના રોજ પરત ફરેલ હતો. જથેી આરોપીને ફરીયાદીએ તેમના વકીલશ્રી મારફત 

ડીમાન્ડ નોટીસ તા:-૧૦-૧૦-૨૦૨૫ ના રોજ આપેલ છે.જ ેનોટીસ આરોપીને 

તા:-૧૧-૧૦-૨૦૨૫ ના રોજ બજી ગયેલ છે. તેમ છતા આરોપીએ ચેકની 

રકમનાં નાણાં વસુલ આપેલા નથી.આમ આરોપીએ નેગોશીએબલ ઈન્સ્ટુમને્ટ 

એકટની કલમ-૧૩૮ મુજબનો ગુનો કરેલ છે. જથેી હાલની  આ ફરીયાદ દાખલ 

કરવાની જરૂર પડેલ છે અને ફરીયાદના પેરા-૩ મુજબની દાદ માંગેલ છે. 

sZf     OZLIFNLGL p5ZMST OZLIFN4 J[ZOLS[XG TYF ZH] SZJFDF\ VFJ[, 

N:TFJ[HL 5]ZFJFVM VFWFZ[ CF,GL OZLIFN V\U[  SMuGLHg; ,.4 

VFZM5L ;FD[ ALV[GV[;V[; Z_Z# GL S,DovZZ* VgJI[ WL 
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G[UMXLI[A,  .g:8=]D[g8 V[S8 GL S,Dov!#(GF U]GF DF8[ 5|M;[;GM C]SD 

SZ[,PVFZM5LG[ ;Dg;GL  AHJ6L  YTF\ VNF,TDF\ p5l:YT YTF\ 

VFZM5LG[ OlZIFN51FGF TDFD N:TFJ[HL 5]ZFJFVM lJGFD}<I[ 5]ZF 5F0JFDF\ 

VFJ[, K[P VFZM5LG[ T[DGL ;FD[GF U]gCFGL ;DH VF5L ALV[GV;V[; GL 

S,DvZ*$ D]HA VFZM5LG]\ U]gCF ;\A\WDF\ lGJ[NG VF\Sv_* YL ,[JFDF\ 

VFJTF\4  VFZM5LV[ U]gCFGM .gSFZ SZTF S[; VFU/ R,FJJFDF\ VFJ[,MP 

s#f  OZLIFN 51FV[ GLR[ D]HAGM 5]ZFJM ZH] SZ[, K[P VF SFD[ VFZM5L 

TZO[   SM. 5]ZFJM ZH] ZFBJFDF\ VFJ[, GYLP  

DF{lBS 5]ZFJM 

S=D  સાહેદનંુ નામ VF\S 

! OZLIFNL XDF" DC[XS]DFZ VJWGFYG]\ ,[lBT ;ZT5F;G] ;MU\NGFD] _$ 

 

N:TFJ[HL 5]ZFJM  

S=D  પવગતN:TFJ[HGL JLUT VF\S 

! :8[8 A[\S VF[O .g0LIF4;\TZFD5]Z XFBFGM V;, R[S G\P*$$_&$ !* 

Z A\[SDF\ R[S HDF SZFJ[, T[GL 5FJTL !( 

# A[\S[ VF5[, R[S ZL8G"GM V;, D[DM !) 

$ OZLIFNLGF JSL, DFZOT[ VFZM5LG[ VF5[, GM8L; Z_ 

5 VFZM5LG[ GM8L; ZHLPV[P0LPSIF"GL  5M:8 VF[OL;GL 5FJTL Z! 

&  VFZM5LG[ GM8L; AHL UI[, T[GL V;, V[S,MHD[g8 5FJTL  ZZ 

 

s$f  OlZIFN 51FGF[ 5]ZFJF[ 5]ZM YIFG]\ VF\Sv!& YL HFC[Z SZ[, K[P 

VG[ VFZM5LGL %,L ,LWF AFN VFZM5LV[ OZLIFNLGL p,8 T5F; SZ[, GYLP 

VFD4 VFZM5L 5MTFGL ;FD[GF TDFD 5]ZFJFVM HF6TM CMJF KTF\ T[GM .gSFZ 

SZJF S[ 5MTFGM ARFJ ZH] SZJF DF8[ CFHZ ZC[,F GYLP tIFZ[ CF,GF 

VFZM5LV[ T[VMGL ;FD[GF VF1F[5DF\ YL 5|YDYL H SM. ARFJ ZH] SZ[,F GF CMI 
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VG[ HIFZ[ V[S JBT VFZM5L G[ 5MTFGL ;FD[ S[; RF,[ K[ T[GL HF6 K[4 

tIFZ[ T[GL VNF,T ;D1F CFHZ YJFGL OZH K[P T[VMG[ S[;DF\ ARFJ SZJF 

JBTM JBT TS VF5[, CMJF KTF CFHZ G ZC[TF T[DGM ARFJGM CSS A\W 

SZJFDF\ VFJ[,P tIFZ AFN ;NZ SFD N,L, DF8[ D],tJL ZFBJFDF\ VFJ[,P  

s5f  OZLIFNL TZO[ T[VMGL D{FlBS N,L,DF\ DCTD ZLT[ OZLIFNLV[ T[VMGM 

S[; 5]ZJFZ SZ[, CMJFG] T[DH T[GF ;DY"GDF\ VF5[, ;ZT5F; T[DH VFZM5L 

wJFZF p,8v T5F; SZJFDF\ VFJ[, G CMI4 TYF p,8 T5F;GM CSS A\W YIF 

AFN CSS BM,JFGL SM. VZHL VF5[, G CMI4 T[JF ;\HMUMDF\ VFZM5LG[ 5]ZTL 

TS VF5[, CMJF KTF\ VFZM5LV[ 5MTFGM ARFJ ZH] SZ[, G CMI 

VG[ OZLIFN51F[  5MTFGM S[; 5]ZJFZ SZ[, CMI TYF VFZM5L wJFZF VF 

SFD[ T[VMGF ARFJDF\ SM. ;F1FL S[ 5]ZFJFVM ZH] SZ[, GYL S[ HFT[ JL8G[; 

AMS;DF\ VFJLG[ H]AFGL VF5[, G CMI4 T[DH ZH] ZFB[, N:TFJ[HL 

5]ZFJFG[ wIFG[ ,[TF\ VFZM5L ;FY[ jIJCFZ SZ[, CMJFG] VG[ T[GF ,[6F 

5[8[ JFNU|:T R[S VF5[, CMJFG] OZLIFNL 5]ZJFZ SZTF CMI4 H[YL OZLIFN 

51F[ 5MTFGF S[; 5]ZJFZ SZ[, CMI4 T[DH VFZM5L TZO[ SM. ;F1FL T5F;[, G 

CMI4 T[JF ;\HMUMDF\ VFZM5L lJZ]wWGM U]GM 5]ZJFZ YTM CMI4 SFINFDF\ 9ZFJ[, 

DCTD ;HF SZJF ZH]VFT SZ[, K[P 

s&f   VFZM5L S[ T[VMGF lJPJSL, zLP 56 N,L,GF :8[H[ CFHZ ZC[, GYL 

VFD VFZM5L TZOYL SM. N,L, S[ ZH]VFT GYLP  

s*f  OZLIFN CSLST4 Z[S0"DF\ ZH] TDFD D{FlBS TYF N:TFJ[HL 5]ZFJF TYF 

SFINFSLI HMUJF.VM wIFGDF\ ,[TF\4 OZLIFN51FGF S[;GF VFBZL lG6"I VY[" 

GLR[ D]HAGF D]NFVM p5l:YT YFI K[P 

oov D] N'F VM voo 

!P  X]\ OlZIFNL lGoX\S56[ ;FlAT SZ[ K[ S[4VFZM5LV[ OlZIFNLG[  T[GL 

SFIN[;ZGL ,[6L ZSDGL R]SJ6L DF8[ VF\Sv!* JF/M TSZFZL R[S VF5[, CTM 
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VG[ H[ R[S OlZIFNLV[ A[\SDF\ HDF SZFJTF\ cc F u n d  

i n s u f f i c i e n t  cc GF X[ZF ;FY[  5ZT OZ[, CTMm 

ZP X]\ OZLIFNL lGoX\S56[ ;FlAT SZ[ K[ S[4 VFZM5LV[ WL 

G[UMXLI[A, .g;8=]D[g8 V[S8GL S,Dv!#(GL HMUJF. D]HAGL GM8L;DF\ 

H6FJ[, lGIT  ;DI DIF"NFDF\ JFNU|T R[SGL ZSD R]SJL VF5[, G CMI4 

VFZM5LV[ WL G[UMXLV[A, .g:8=]D[g8 V[S8GL S,Dv!#( C[9/GM 

lX1FFG[ 5F+ U]gCM SZ[,M K[ m  

#P  X]\ C]SD m 

s(f  p5ZMST ;JF,MGF\ DFZF lG6"IM GLR[GF\ SFZ6M;Z GLR[ D]HA K[P 

oov lG 6" IM voo 

!P  CSFZDF\  

ZP  CSFZDF\ 

#P  VFBZL C]SD D]HA 

D]NF G\P!vZ GF SFZ6M ov 

s)f OZLIFNLV[ 5MTGM S[; 5]ZJFZ SZJF VF\Sv_$ YL 

OZLIFNLV[ 5MT[ 5]ZFJFG]\ ;MU\NGFD]\ ZH} SZ[, K[P H[ J\RF6[ ,[JFDF VFJ[ TM 

T[VMV[ T[DGL VF\S v! GL OZLIFNGF ;DY"GDF\ VG[ T[GF VG]Z]5 H]AFGL 

VF5[, K[ VG[ T[DGF SYGGF ;5M8"DF\ VF\S v# YL  N:TFJ[HL 5]ZFJF ZH] SZ[,F 

K[ T[VM :5Q8 ZLT[ H6FJ[, K[ S[4 T[VMV[ VFZM5LG[ CFY pKLGL ZSD 

5[8[ ~FP !4Z54___qv VF5[, CTFP H[ 5ZT R]SJL VF5JF 

DF8[ VFZM5LV[ T[VF[GL :8[8 A[\S VF[O .g0LIF4;\TZFD5]Z XFBFDF\ R[S JLUTM 

EZL ;CL SZL VF5[, H[  OZLIFNLV[ J8FJJF ZH] SZTF ccF u n d  

i n s u f f i c i e n t cc X[ZF ;FY[ 5ZT YI[, VG[ VFZM5LG[  R[SGL 

ZSDGL DFU6L DF8[ GM8L; VF5[, H[ GM8L; VFZM5LG[  AHL UI[, CF[JF KTF 
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R[SGL ZSD R]SJL GCL VF5TF CF,GL OZLIFN T[VMV[ SZ[, K[ VFD4Z[S0" p5ZGF 

DF{lBS TYF N:TFJ[HL 5]ZFJM HMTF OZLIFNL wJFZF G[UMXLV[A, .g:8=]D[g8 

V[S8GL S,Dv!#( D]HAGL TDFD 5|lS|IF SZ[, CMJFG] Ol,T YFI K[P    

s!_f  VF SFDG]\ Z[S0" HMTF\ TFZLB !_q!ZqZ_Z5 GF ZMH %,L Z[S0" SZJFDF\ 

VFJ[, K[ VG[ tIFZ5KL VFZM5L CFHZ ZC[[, GYL VG[ VFZM5LGF lJPJSL, zL 

V[ 56 OZLIFNLGL p,8 T5F; SZJF SM. T{IFZL ATFJ[, GYL VFD VFZM5L 

OZLIFNL ;FY[ ;DFWFG SZJF DF\U[ K[ T[J] H6FJL VF\S !Z YL OZLIFNG[ ~FP 

Z#___qv R[SGL ZSD 5[9[ R]SJ[, K[ T[J] H6FJL D]NT DF\U[, 

K[ VG[ tIFZ5KL VFZM5L CFHZ ZC[, GYL VF VNF,T[ 51FSFZM 

JrR[ TSZFZG] ;]BN GLJFZ6 VFJ[ VG[ T[VMG[ GF6FSLI jIJCFZGL TSZFZGM 

GLJ[0M VFJ[ TM T[VMG[ VgI SM. V[SALHF 5|tI[ NJ[XEFJ G ZC[ T[ ;F~ 

5]ZTM ;DI VF5JF KTF\ VFZM5LV[ CFHZ Y. T[VMV[ T[DGF TZOYL VF5[, 

JRGG] 5F,G SZ[, GYL VFD T[VMGL S[;DF\ ;TT U[ZCFHZL T[VM .ZFNF5}J"S 

gIFILS SFI"JFCLDF\YL K8SJFGM VG[ OZLIFNGL gIFILS SFI"JFCL lJ,\ALT 

SZJFGM AN .ZFNM WZFJTF CMJFG] KT] SZ[ K[ VFD VFZM5LG[ VF VNF,T NJFZF 

T[DGF A\WFZ6LI CSS D]HA T[DGM S[;DF\ ARFJ SZJF TS VF5JF KTF\ CFHZ 

ZC[, G CM. T[DGF TDFD CSS A\W SZJFDF\ VFJ[, K[P   

s!!f CJ[ V+[GL VNF,T NJFZF YM0M 5|ItG SZTF GFDNFZ ;JM"rR VNF,T 

TYF GFDNFZ U]HZFT J0LVNF,TGF R]SFNF wIFG p5Z VFJ[, K[ H[[ CF,GF 

S[;G[ A\W A[;TF CM. T[ V+[ 8F\SJF VFJxIS H6FI K[P GFDNFZ ;JM"rR 

VNF,T wJFZF Mallavarapu Kasivisweswara Rao v.s Thadikonda Ramulu 

Firm & Ors. 2008(8) SCALE 680, DF\ GLR[ D]HA 9ZFJ[, K[P "Under Section 

118(a) of the Negotiable Instruments Act, the court is obliged to presume, 

until the contrary is proved, that the promissory note was made for 

consideration. It is also a settled position that the initial burden in this regard 

lies on the defendant to prove the non-existence of consideration by 
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bringing on record such facts and circumstances which would lead the Court 

to believe the non-existence of the consideration either by direct evidence or 

by preponderance of probabilities showing that the existence of 

consideration was improbable, doubtful or illegal. . GFDNFZ ;]l5|D SM8" 

wJFZFS,D !!( V[ V\U[ GL RRF" SZ[, K[ VG[ 9ZFJ[, K[ S[4 VFZM5L wJFZF 

V[ ;FlAT SZJFG] ZC[ K[ S[4 H[ jIJCFZ YI[, K[ T[G] SM. Vl:TtJ GYL TYF 

T[ V\U[GM 5]ZFJM ZH] SZJFGM ZC[ VYJF TM4 H[ S\. 5]ZFJM OZLIFN51F[ ZH] SZJFDF\ 

VFJ[ T[ 5]ZFJF 5ZYL HM SM. X\SF p5l:YT YTL CMI TM4 T[ X\SF AFN HM VFZM5L 

5]ZJFZ SZ[ S[ SC[JFT] SM. ,[6]\ OZLIFNL D[/JJF CSSNFZ GYL TM tIFZAFN 

OZLIFNL V[ VFJ] ,[6] CT] S[ S[D T[ 5]ZJFZ SZJFG] ZC[ K[P T[ l;JFI 

S,Dv!!( V[ D]HA lJZ]wWG] ;FlAT G YFI tIF\ ;]WL V[J] DFGL ,[JFG] 

ZC[ K[ S[4 R[S VJ[H DF8[ VF5JFDF\ VFJ[, VG[ T[DF\ HIFZ[ 56 ;CL SZJFDF\ 

VFJ[, tIFZ[ T[ 5]ZTF VJ[H ;FY[ :JLSFZJFDF\ VFJ[,P CF,GF lS:;FDF\ 56 

VFZM5L wJFZF T[JM SM. 5]ZFJM ZH] SZ[, GYLP H[GFYL JFNU|:T R[S T[VM 

V[ OZLIFNLG[ SM. VJ[H JUZ VF5[, CMI4 VYJF TM OZLIFNLV[ SM. VgI 

ZLT[ JFNU|:T R[S D[/JLG[ T[GM N]Z5IMU SZ[, CMI4 H[YL JFNU|:T R[S 

H[ T[ ;DI[ SFIN[;ZGF ,[6F DF8[ VF5[, CMJFG] 5]ZJFZ YFI K[P  

s!Zf  JW] V[S R]SFNM GFDNFZ ;]l5|DSM8" wJFZF VF5JFDF\ VFJ[, 

H[ J\RF6[ ,[JFDF\ VFJ[ TM4 GFDNFZ ;]l5|D SM8" wJFZF Rangappa vs Sri Mohan 

on 7 May, 2010 11 C.C. NO. 7016 OF 2015 Special Negotiable Court 

Criminal Appeal No. 1020 OF 2010 DF\ GLR[ D]HA 9ZFJ[, K[P  

22. Because both section 138 and 139 require that the Court `shall presume' 

the liability of the drawer of the cheques for the amounts for which the 

cheques are drawn, ..., it is obligatory on the Court to raise this presumption 

in every case where the factual basis for the raising of the presumption has 

been established. It introduces an exception to the general rule as to the 

burden of proof in criminal cases and shifts the onus on to the accused (...). 

Such a presumption is a presumption of law, as distinguished from a 
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presumption of fact which describes provisions by which the court may 

presume a certain state of affairs. Presumptions are rules of evidence and do 

not conflict with the presumption of innocence, because by the latter all that 

is meant is that the prosecution is obliged to prove the case against the 

accused beyond reasonable doubt. The obligation on the prosecution may be 

discharged with the help of presumptions of law or fact unless the accused 

adduces evidence showing the reasonable probability of the non-existence 

of the presumed fact. 

GFDNFZ ;]l5|D SM8" wJFZF T.P. Murugan(Dead) Through Lrs vs Bojan on 31 

July, 2018 DF\ GLR[ D]HA 9ZFJ[, K[P 

PARA-9. Whelming evidence to establish that the two cheques were issued 

towards the discharge of an existing liability and legally enforceable debt. 

The respondent having admitted that the cheques and Pronote were signed 

by him, the presumption under S.139 would operate.The respondent failed 

to rebut the presumption by adducing any cogent or credible evidence. 

Hence, his defence is rejected. 

p5ZMST A\G[ R]SFNFG[ J\RF6[ ,[JFDF\ VFJ[ TM GFDNFZ ;]l5|D SM8" wJFZF 

S,Dv!#( TYF !#) V\U[GL RRF" SZ[, K[ VG[ 9ZFJ[, K[ S[4 

G[UMXLV[A, .g:8=]D[g8 V[S8 D]HA HIFZ[ VFZM5L wJFZF OZLIFNLG[ R[S 

VF5JFDF\ VFJ[, VG[ T[ R[S A[\SDF\ HDF SZFjI[YL HM T[ ZL8G" YFI TM4 T[ V\U[GL 

HF6 YI[YL OZLIFNL wJFZF VFZM5LG[ GM8L; VF5JFGL ZC[ K[P T[ GM8L; D/[YL 

HM VFZM5L GM8L; GM VD, G SZ[ TM4 OZLIFNL T[ V\U[GL OZLIFN 

G[UMXLV[A, .g:8=]D[g8 V[S8GL S,Dv!#( D]HA NFB, SZL 

XS[ K[ VG[ S,Dv!#) D]HA lJZ]wWG]\ VG]DFG ;FlAT SZJFGL HJFANFZL 

VFZM5L GL ZC[ K[ VG[ OZLIFNL wJFZF ZH] ZFBJFDF\ VFJ[, 5]ZFJF TYF HZ]Z 

50I[YL VFZM5L 5MTFGF 5]ZFJF ZH] ZFBL G[ HM V[J] 5]ZJFZ SZ[ S[4 R[SDF\ NXF"J[, 

ZSD D]HAG] OZLIFNLG] SFIN[;ZG] ,[6] G CT] VYJF TM OZLIFNL R[SDF\ NXF"J[, 

ZSD SFIN[;Z ZLT[4 D[/JJF CSSNFZ GYL TM tIFZAFN T[ 5]ZJFZ SZJFGL 

HJFANFZL OZLIFNL 5Z XLO8 YFI K[P CF, GF S[;DF\ VFZM5L wJFZF V[JM SM. 
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5]ZFJM VF5[, GYL S[4 OZLIFNLG] SFIN[;ZG] SM. ,[6] GYLP OZLIFNL wJFZF 

VFZM5LV[ VF5[, R[S A[\SDF\ HDF SZFJTF 5ZT YI[, CMJFG] TYF T[ R[S 5ZT 

YJFG] SFZ6 ccO\0; .G;OLxIg8cc TYF VFZM5L G[ GM8L; VF5[, CMJFG] 5]ZJFZ 

SZ[, K[PT[JF ;\HMUMDF OZLIFNL wJFZF VFZM5L lJ~wW G[UMXLV[A, .g:8=]D[g8 

V[S8GL S,D !#( D]HAGM U]GM 5]ZJFZ SZ[, CMJFG]\ Ol,T YFI K[P 

s!#f   HIFZ[ V[S JBT VFZM5LG[ 5MTFGL ;FD[ S[; RF,[ K[ T[GL HF6 

K[ tIFZ[ VFZM5LGL VNF,T ;D1F CFHZ YJFGL OZH K[P T[DGL ;FD[GF 5]ZFJFGM 

B],F;M SZJF 5]ZTL TS VF5[, CMJF KTF\ VFZM5L CFHZ ZC[, G CMI4 

T[JF ;\HMUMDF\ VFZM5L S[;GL SFI"JFCL YL K8SJF VYJF HF6L 

HM.G[ 5MT[ 5MTFGL ;FD[GF S[;GL SFI"JFCLYL ARJF K]5FTM OZTM CMI 

tIFZ[ VFZM5LGL U[ZCFHZL 56 S[; RF,L XS[ K[ T[D H ALV[GV[;V[; Z_Z# GL 

S,D #)Z DF\ SZJFDF VFJ[, HMUJF. D]HA VNF,T VFZM5LGL U[ZCFHZLDF\ 

R]SFNM HFC[Z SZL XS[ K[P Be You Ever So High, But The Law Is Above You', 

SFINFYL 5Z SM. GYLP VFZM5LG[ ARFJGL TS VF5JL HM.V[ VG[ VF HMUJF. 

T[G[ Z1F6FtDS HMUJF. TZLS[ VF5JFDF\ VFJ[, K[P 5Z\T] VFZM5L BF; 

SZLG[ G[UMlXV[A, .g:8=]D[g8 V[S8GL S,Dv !#( D]HAGF U]GFDF T[GM 

CYLIFZ TZLS[ p5IMU SZL SFINFSLI 5|lS|IFG[ lGQS|LI VYJF TM lXYL, 

AGFJJFGM 5|ItG SZ[ K[P GFDNFZ U]HZFT CF.SM8" wJFZF Sharad Jethalal Salva 

vs State of Gujarat Cr. Mic. App.19862 of 2015 Dt. 14/11/2016 DF\ 

GLR[ D]HA 9ZFJ[, K[P 

Para 16 : '' if a person accused of an offence and convicted as such avoids 

arrest and avoids imprisonment as sentenced by the criminal court. Such an 

incident only makes the justice delivery system insignificant and renders 

justice ineffective. Legal justice requires that an offender convicted of a 

crime must suffer the imprisonment as otherwise there would be social 

anarchy. People would contravene the law with impunity without any 

attending punishment for violating the law. The very foundations of 
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democracy and rule of law would be shaken and that is the reason why the 

Courts strive to treat all persons before the criminal law as equal. Whether 

one is rich or poor, whether one is in powerful or powerless, the criminal 

law is equally applied to all equally. 

Para 17 : '' Be you ever so high, but the law is above you', is the signature 

theme of rule of law that loudly and silently (as well) echoes in the Indian 

Constitutional context. The purpose of the Constitution itself is to equalize 

the men (and women) before the law. Equal protection of laws and equality 

before the law does not make any distinction between the Ruler and the 

ruled when it comes to enforcing the criminal sanctions. If a convict with 

money power as well as political power can avoid the punishment imposed 

by the highest Court of the State, the Court which imposed such punishment 

cannot be a mute spectator or dumb listener to be soothed by high caliber 

forensic oratory of the counsel at the altar of justice. The Court must and 

ought to take a serious view of such bizarre incidence: be it one in million. 

Of course, the law makers and law enforcers must willingly assist the Court 

in angling the convict avoiding and dodging the law makers, the law 

enforcers and the law interpreters (Judges andCourts). 

p5ZMST R]SFNFG[ J\RF6[ ,[JFDF\ VFJ[ TM GFDNFZ U]HZFT CF.SM8" wJFZF 9ZFJ[, 

K[ S[ VFZM5LG[ 5MTFGL ;FD[ S[; RF,[ K[ T[GL HF6 K[ tIFZ[ VFZM5LGL 

VNF,T    ;D1F CFHZ YJFGL OZH K[P T[DGL ;FD[GF 5]ZFJFGM B],F;M SZJF 

5]ZTL TS VF5[, CMJF KTF\ VFZM5L CFHZ ZC[, G CMI4 T[JF ;\HMUMDF\ VFZM5L 

S[;GL SFI"JFCL YL K8SJF VYJF HF6L HM.G[ 5MT[ 5MTFGL ;FD[GF S[;GL 

SFI"JFCLYL ARJF K]5FTM OZTM CMI tIFZ[ VFZM5LGL U[ZCFHZL 56 S[; RF,L 

XS[ K[P 

s!$f  GFDNFZ U]HZFT J0LVNF,T wJFZF Special Criminal Application no. 

4194/2014, Mukeshbhai Ishwarbhai Prajapati Vs. State of Gujarat GF 

R]SFNFDF\ GLR[ D]HA 9ZFJ[, K[P Yet again in a recent pronouncement of the 

Supreme Court of India of Indian banks Association and Others and union 
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of India and others (2014) 5 SCC 590, the Supreme Court reiterated the 

position of law explaining that under section 145 of the Act, the 

complainant can give his evidence by way of an affidavit and such affidavit 

shall be read in evidence in any inquiry trial and other proceeding in the 

Court, which makes it clear that complainant is not required to examine 

himself twice i.e. one after filing the complaint and one after summoning of 

the accused. The court further explained that the affidavit and the 

documents filed by the complainant along with the complaint for summon in 

stage and the post summoning stage. In other words, there is no necessity to 

recall and re-examine the complainant after summoning the accused, unless 

the Magistrate passes a specific order as to why the complainant is to be 

recalled. such an order is to be passes on an application made by the accused 

or under section 145(2) of the Act suo-motu by th court.  

s!5f  p5ZMST RRF"VM TYF R]SFNFVMG[ J\RF6[ ,[TF\ OZLIFNL wJFZF 

SFIN[;ZG] ,[6] CMJFG] 5]ZJFZ SZ[, CMI VG[ T[ ,[6F 5[8[ VFZM5L wJFZF 

JFNU|:T R[S VF5JFDF\ VFJ[, CMI T[DH ;NZ R[S BMJF. UI[, CMI T[JL SM. 

ZH]VFT VFZM5L TZO[ SZJFDF\ VFJ[, G CMI4 T[JF ;\HMUMDF\ VFZM5L wJFZF 

5MTFGM SM. ARFJ ZH] SZ[, G CMI4 OZLIFNLGF CF,GF S[;DF\ SM. X\SF 

p5l:YT YTL CMI T[J] H6FJ[, GYLP T[JF ;\HMUMDF\ OZLIFNL T[VMGL OZLIFN 

VFZM5L ;FD[ lGoX\S56[ ;FlAT SZJFDF\ ;O/ UI[, CMI D]NF G\P ! TYF Z GM 

HJFA CSFZDF\ VF5] K]P 

s!&f  ;AAccV[S8ccGL S,Dv!#( VgJI[GM U]GM V[ ;DZLq;Dg; 

8=FV[A, U]GM K[P ALV[GV[;V[; GL S,DvZ*( GL HMUJF.  wIFG[ ,[TF\ 

HIFZ[  D[HL:8|[8 VFZM5LG[ SM. ;Dg; S[;DF\ TS;LZJFZ 9ZFJ[ tIFZ[ ;HFGM C]SD 

SZTF VUFp VFZM5LG[ ;F\E/JFGL TS VF5JL VlGJFI" GYLP 5Z\T] CF,GF 

S[;DF\ VFZM5LGL ;HFGL DF+F V\U[ IMuI ZH]VFT SZJF DF8[GL 

A\G[ 51FSFZMG[ IMuI TS D/[ T[ C[T]YL A\G[ 51FSFZMG[ ;HF V\U[  ;F\E/JF 

DF8[ ZFBJFDF\ VFJ[,  5\ZT] VFHZMH VFZM5L CFHZ ZC[, GYLP OZLIFNLGF 
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lJPJPzL EM. GL ZH]VFT K[ S[4 VFZM5L HF6L HM.G[ CFHZ ZC[, GYL TYF 

5MTFGM SM. ARFJ ZH] SZ[, G CMI VG[ OZLIFNLGF CFY pKLGF VF5[, GF6F 

5RFJL 5F0[,F K[ VG[ OZLIFNLG[ VFlY"S G]SXFG 5\CMRF0[, CM. VG[ jIJCFZDF\ 

R[S DCtJG] .G:8=]D[g8 CM. ,MSMGM lJ`JF; H/JF. T[ DF8[ VFZM5LG[ SFINFDF\ 

9ZFJ[, DCTD ;HF SZJF TYF R[SGL AD6L ZSDGM N\0 SZJF VG[ T[DF\YL 

OZLIFNL G[ R[SGL ZSDG] J/TZ R]SJJF IMuI C]SD SZJF VZH SZ[, K[P 

CJ[ ;HFGF D]NN[ lG6|"I SZTF VUFp GFDNFZ ;JM"rR VNF,T ;D1FGM 

DMNLZFD GM S[; S[ H[ V[PVF.PVFZP!)*Z ;]l5|D SM8" Z$!( p5Z 5|SFXLT YI[, 

K[ T[DF\ 9ZFJ[, l;wWF\TM wIFG[ ,[TF GFDNFZ ;JM"rR VNF,T[ 9ZFJ[, K[ S[4 ;HF 

V\U[ lG6"I SZTL JBT[ VFZM5LGM U]gCF 5FK/GM .ZFNM  ;\HMUM S[ H[DF\ 

VFZM5LV[ U]GM SZ[, K[ TYF VFZM5LGL p\DZ VG[ RFlZ+ VG[ T[GF HLJGGM 

TASSM wIFG[ ,[JM HM.V[P VFD VFZM5LGF ;FDFHLS l:YlT TYF SF{8] \ALS 

HJFANFZLVMGL AFAT VFZM5LG[ S[;GL ;HF SZTL JBT[ wIFG[ ,[JL VFJxIS 

ZC[ K[P VF p5ZF\T GFDNFZ ;JM"rR VNF,TGF ;]UFgyFL ;]Z[X S]DFZ JL~wW  

HUNLXG Z__Z s!f S|F.D; sV[;;Lf Z&5 GM R]SFNM wIFG[  ,[TF ;NZ 

R]SFNFDF\ GFDNFZ ;JM"rR VNF,T[ 5[ZFv!Z DF\ GLR[ 5|DF6[ VJ,MSG SZ[, K[P 

"12. The total amount covered by the cheques involved in the present two 

case was Rs. 4,50,000/-. There is no case for the respondent that the said 

amount had been paid either during the pendency of the cases before the 

trial Court or revision before the High Court or this Court.If the amounts 

had been paid to the complainant there perhaps would have been 

justification for imposing a flee-bite sentence as had been chosen by the 

trial court. But in a case where the amount covered by the cheque 

remained unpaid it should be the look out of the trial Magistrates that the 

sentence for the offence under Section 138 should be of such a nature as 

to give proper effect to the object of the legislation.No drawer of the 

cheque can be allowed to take dishonour of the cheque issued by him light 

heartedly. The very object of enactment of provisions like 138 of the Act 
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would stand defeated if the sentence is of the nature passed by the trial 

Magistrate. It is a different matter if the accused paid the amount at least 

during the pendency of the case". 

VFD4 VF R]SFNF 5|DF6[ HIFZ[ R[SGL ZSD J6 R]SJFI[,L 

ZC[ tIFZ[ VNF,T[ B]A C/JL ;HF SZJFGM VELUD G ZFBJM HM.V[ T[J] 9ZFJ[, 

K[P CFY p5ZGF S[;DF\ R[SGL ZSD OZLIFNLG[ S[;GL gIFILS SFI"JFCL NZdIFG 

R]SJJFDF\ VFJ[, GYL T[ lGlJ"JFN CSLST K[P GFDNFZ ;JM"rR VNF,TGF VFZP 

DMCG lJ~wW V[PS[P lJHIS]DFZ  Z_!Z s#f S|F.d; sV[;P;Lf (_ GF R]SFNFDF\ 

9ZFJ[, l;wWF\TM wIFG[ ,[TF\ ;NZ R]SFNFGF 5[ZFv !( DF\ GFDNFZ ;JM"rR 

VNF,T[ 9ZFJ[, K[ S[4 

The idea behind directing the accused to pay compensation to the 

complainant is to give him immediate relief so as to alleviate his grievance. 

In terms of Sec. 357(3) compensation is awarded for the loss or injury 

suffered by the person due to the act of the accused for which he is 

sentenced. If merely an order, directing compensation, is passed, it would 

be totally ineffective. It could be an order without any deterrence or 

apprehension of immediate adverse consequences in case of its non-

observance. The whole purpose of giving relief to the complainant under 

Sec. 357(3) of the Code would be frustrated if he is driven to take recourse 

to Sec. 421 of the Code. Order under Sec. 357(3) must have potentiality to 

secure its observance. Deterrence can only be infused into the order by 

providing for a default sentence. If Sec. 421 of the Code puts compensation 

ordered to be paid by the Court on par with fine so far as mode of recovery 

is concerned, then there is no reason why the Court cannot impose a 

sentence in default of payment of compensation as it can be done in case 

of default in payment of fine under Sec. 64 of the I.P.C. It is obvious that in 

view of this, in Vijayan, [AIR 2009 SC (Supp) 1435], this Court stated that 

the above mentioned provisions enabled the Court to impose a sentence in 

default of payment of compensation and rejected the submission that the 
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recourse can only be had to Sec. 421 of the Code for enforcing the order of 

compensation. Pertinently, it was made clear that observations made by 

this Court in Hari Singh, [AIR 1988 SC 2127], are as important today as they 

were when they were made. The conclusion, therefore, is that the order to 

pay compensation may be enforced by awarding sentence in default".     

VFD4 VF R]SFNFDF\ 9ZFJ[, K[ S[4 D[HL:8=[8[  J/TZ R]SJJFGM C]SD SZTL 

JBT[ J/TZ G  R]SJJF AN,  ;HFGM 56 C]SD SZL XS[ K[ VFYL p5ZMST 

CSLSTM TYF R]SFNFVMDF\ 5|:YFl5T YI[, l;wWF\TM wIFG[ ,. gIFIGF lCTDF\ 

D]N'F G\P# VgJI[ GLR[ D]HAGM VFBZL C]SD SZ] K]\P            

voo VFBZL C]SD oov 

!P  GZ[XS]DFZ ;MD[`JZEF. p5FwIFI ZC[PA|FCd6JF0F4 D]PTFP;\TZFD5]Z4 

GFVMG[ EFZlTI GFUZLS ;]Z1FF ;\lCTF Z_Z# GL S,Dv Z*( sZf 

VgJI[ WL G[UMXLV[A, .g:8=]D[g8 V[S8GL S,D v !#( GF lX1FF5F+ 

U]GF ;AA TS;LZJFG 9ZFJL V[S JQF"GL  ;FNL S[NGL ;HF SZJFGM 

C]SD SZJFDF\ VFJ[ K[P  

ZP EFZlTI GFUZLS ;]Z1FF ;\lCTF Z_Z# GL S,Dv#)5 s#f 

VgJI[ VFZM5LV[ OZLIFNLG[ J/TZ TZLS[ R[S GL ZSD 

~FP!4Z54___qv sV\S[ ~5LIF V[S ,FB 5rRL;  CHFZ 5]ZFf  VF 

C]SDYL V[S DF;DF\ R]SJL VF5JF T[JM C]SD SZJFDF\ VFJ[ K[P HM 

VFZM5L ;NZ J/TZGL ZSD R]SJJFDF\ S;]Z SZ[ TM T[VM V[ JW] 

#s+6f DF;GL ;FNL S[NGL ;HF EMUJJL T[JM C]SD SZJFDF\ VFJ[ K[P 

#P C]SDGL V[S GS, VFZM5LG[ lJGF D]<I[ VF5JLP 

$P  VFZM5L ;HFGF C]SD ;DI[ VF VNF,T ;D1F CFHZ G CMI4 EFZlTI 

GFUZLS ;]Z1FF ;\lCTF Z_Z# GL S,D $5(sZf GL HMUJF. wIFG[ ,[TF 

VFZM5L lJZ]wWG] ;HF JMZ\8 >:I] SZJFGM C]SD SZJFDF\ 
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VFJ[ K[ VG[ T[ AHJ6L DF8[ :YFlGS 5M,L; :8[XGGF prR VlWSFZL 

G[ AHJ6L VY[" DMS,L VF5JFGM C]SD SZJFDF\ VFJ[ K[P  

 C]SD VFH TFP Z) DFC[  H],F. ;G[ Z_Z& GF ZMH B]<,L VNF,TDF\ HFC[Z 

SIM"   

 

TFP  Z)q_*qZ_Z&                       sHFJ[NC];[G DMC\DNEF. D[D6f 

;\TZFD5]Z                     V[0LPRLO HI]0LPD[HLP;\TZFD5]Z  

                                                            HH SM0 HLH[ _!_** 


