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3l. 1,¢0,000/— (245 30U As divi (] 6%1R YRI)adI &dl.
Wg AR WA oflli of 814 A5 HIRAHI YsUdlall (G214 A0
adl. AU dIREl Yol SIARUIEIRA ol WRa Adl Adls Yuid
GeariRfl sdi AHARIUIRA As Vs 22 dis s JoslUI,BIdIE
Aol dl. 13/0U/U ol A¥oll JS oG- JFUURS
ol 3. 9,£0,000/—(2i5 3Tl As div Al ¥R Yr)
ol ARMA adid ([Gadl el A8l s3] sAéEla 21U &dl.
¥ SFAIEIRA 2199l 2% Sl 'alSIGee odls' Ay AIY Ud UAd
Aol ARl Asall 25H0ll Hiva1( HI2 olZ]A A11UA F oflZ]A HA
S1d1 el Asofl 284 Ysd] oiel A1udl slddfl sAUIE] s3d & 1,

38S GWRall HIMGis del €d199] WRidl Xldl s3UIE] edR

aaNflAcid  gogoe As2dl] sdH—A13¢ Yxoidl axiH ulsl
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(20) 2l SIdg] 38S Adli dRIW 1</ 02/20S ofl A% el 3§S SAIHI
AHIAd 8 dal R—IRUY] ARIY] &1 28d o1efl § d2A gsld As]
¥1d § dilell dsld HIRsd s3AUIElS] Bae duiRl sl sl dui?
Aldldd o€l H1H RIVlal 2ol dIRluiel] 24l 401l 22246l] ¥I0]
8 dH ©9dl dl «Id &l 1d olgfl § dHall [A.usld 2l o &1
Aud o€l A1 AR 1eiyds ouRMls siRigiglaiell ©esdial
Aol g3IEd suRls siMdIe] [Aciofld sal0l] Ge g1€l YRIUd!
gl dxflal 1 AEIAd EURI dHoll cigRR1Y &85 Yol ddoll
SAHI GIAUIY SJAUI dS AAIUdl 9di &% WA o &1 dHall dHIH

&5S ¢itl SUIHI 2419d 8ldig] 35S Gue] %l 1ef241A 8.

(29) &9 241 SI13 SRIEISIA A2AUIS AT oIHER Y[UHSIE EURI AU IHI

A1 YSIEN o dAUIRT AdIHi 419 dl, ollHER YUH SIE edR)
Mallavarapu Kasivisweswara Rao v.s Thadikonda Ramulu Firm &
Ors. 2008(8) SCALE 680, i ol 3xai &219d €. "Under Section
118(a) of the Negotiable Instruments Act, the court is obliged to

presume, until the contrary is proved, that the promissory note was
made for consideration. It is also a settled position that the initial
burden in this regard lies on the defendant to prove the non-existence
of consideration by bringing on record such facts and circumstances
which would lead the Court to believe the non-existence of the
consideration either by direct evidence or by preponderance of
probabilities showing that the existence of consideration was

improbable, doubtful or illegal.

GIHER AU VEIAd EYRI SEH < A 243 ol BT 53d
& ol 8Add 8 §, AR 4Rl A AIlCId SWIg W O S,
¥ deR UAd & dof SI Rdcd ofell d&i d idell YAl 2%

SAlell W/ AUl dl, ¥ s& YAA SAAUIEUA Y A
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A19 d YRidl WReYl ¥ sigfisi GulRad adl &l dl, d Risl clE ]
AR YuR 83 § 58419 SIS AR §3141€] ANgY) &SSER o1€f] dl
RIRHIE SRAIE] A 2H1g AR &g S 5H d Y4UR SIgf 28 8.
d Ridi sad—aa¢ A Yol [ARegiof A1(SHd of U1 Ui Yell AY
Hioll Adig] 28 & §, As AAY HIZ AHIUdIH] AHIAd Aol dHi
AR URI A&l SAIHT A1 IR d Yol AdY A1 AISRUIHI
AH1Ad. sldall [SA1H1 ULl AR edRl Adl Sl Y1) % 53d
o1®fl. Yol1ef] dieAd Vs A1 A sAUIElA SIS A14dY Y21R AU
11, 242d] dl SAAUIEIRA SIS o A digARd As Andlal doll
LUl Sd &ld, ¥Efl digdRd AS ¥ d AHA SIRIEARaN AL

HIZ AN &ldlo] YAUR IR 8.

(2?) olIHER AdRU VHEIGA Rangappa vs Sri Mohan on 7 May, 2010 11
C.C. NO. 7016 OF 2015 Special Negotiable Court Criminal Appeal
No. 1020 OF 2010 ol 5131 oflJ y%oi 5Add ©.

22. Because both section 138 and 139 require that the Court “shall
presume’ the liability of the drawer of the cheques for the amounts
for which the cheques are drawn, ..., it is obligatory on the Court to
raise this presumption in every case where the factual basis for the
raising of the presumption has been established. It introduces an
exception to the general rule as to the burden of proof in criminal
cases and shifts the onus on to the accused (...). Such a presumption
is a presumption of law, as distinguished from a presumption of fact
which describes provisions by which the court may presume a
certain state of affairs. Presumptions are rules of evidence and do not
conflict with the presumption of innocence, because by the latter all
that is meant is that the prosecution is obliged to prove the case
against the accused beyond reasonable doubt. The obligation on the

prosecution may be discharged with the help of presumptions of law
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or fact unless the accused adduces evidence showing the reasonable
probability of the non-existence of the presumed fact.

olIHER AUTRRU AelAd €dIRl T.P. Murugan(Dead) Through Lrs vs
Bojan on 31 July, 2018 #i oflJ 4ot 6Add 8.

PARA-9. Whelming evidence to establish that the two cheques were
issued towards the discharge of an existing liability and legally
enforceable debt. The respondent having admitted that the cheques
and Pronote were signed by him, the presumption under S.139
would operate.The respondent failed to rebut the presumption by
adducing any cogent or credible evidence. Hence, his defence is
rejected.

GURISd Ciol YSIEla dAUAIRT AdIHT 41 dl SlIHER YUH SIE e
SEH—A3¢ d¥l 3¢ ol UBUT S3d & al &AAd O S,
adNeflAcid gogioe Ase Yol AR AR edRl s3RIIElA Vs
AIUUIHI AH1Ad Aal d VS GisHi ¥HI sARDLY] ) A Fed &R dl,
d 23dfl w11 &ALl s321El ediRl ARG alldl21 2A1udliofl 28 8.
a oldld HaAel o) AR aldlA ol AHHA of S3 dl, sIAIE]
d 2i3dfl sdluie AMNMAcid Jogoe isedd] saH—-13¢ Yool
EVid §3] QS 8 Vol SAH—13C YO [ARELIo VlofHIol A1[Cid
s9lofl ¥dIcieR] AR ofl 28 & 240l F2N2UIE] 4RI Y AVIUIHI
AIAd Y191 dl R usAl ARV Uldlall Yidl 2% Avflal %]
A RAR S5, AUsdi eldd sH  Yoig)  S3AUIElY
SIUEARaY ALY of &g AU Al $3NAIE] AsHI €ATAA SH SIRUEAR
Ad, Aagdl esseR ol dl RIRGIE A YRAUR $Alofl FUIGER]
sARAIEl R 2flse Ui 8. &1d ofl SAHI AR edRl A SIS YA
AU ol 5, s3Il SRIEMR SIS AR ol®fl.g3NIE] edR

AR 21U s GisHi %1 A4 WRd YA &ldigf A8l d IS
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(23)

WRd Ydig) SREI "ASIBce ¢dis ' a8l ARG 6iigl A
gldio) YAR S 8. Adl A¥NHI SFRUIE] Rl AR ([A3eg
aaNflAcid gogioe AAseofl SAH A3< YXGiail ol YRAUR SM

gldiqf slcia &R 8.

¥AR As duid AHRIla Udiofl A1 A4 A1d & dol 10l
8 AR ARl AeIdd A4l &1%9R Adld] 5% 8. dHoll 241dall
YA loll YdIAl 5241 Ydl ds 2A10d &ldl 8di 2A1RIU] &1%2 8 of
gla, ddl AN 2RIVl Al siRiig] &l ©esal g il
1gal Uld Uldiofl A1dall SAall s1aiglel] ozl guidl Sl &l
cAR ARl I2e1%3] vl 54 U] A5 & dH oflAAciAAA
sad 3cR (9) (Hlaid WiA1%R sls sdH 3u3(s) i sUIHI
AH1Ad F2A1ES Yol Aeldd ARl IE193NHI YsIEl ¥1gR s
215 8. Be You Ever So High, But The Law Is Above You', SIRI€(€]]
W SIS o], 21RIlal GipIdal] ds 21ud] A2 2Hal 241 KIS
dal 21l IcHs AAdIES ]S AUdIHT A1Ad 8. WG AR Ui
s3lal aoNRIAGE Porgoe ANs2ell SHH— A3 HYXGioll alIH|
dofl 821 ddls Guilal s3] siIEISIA UlSUlal (orvs] AL d)
[RiIld clotlddioll Udcol S3 8. A1 AEIAdll | HARA ol IHER
JRic algsidall oflAal Ysieie]l o HA B, olIHER ARId
81gfs1¢ €diRl Sharad Jethalal Salva vs State of Gujarat Cr. Mic.
App.19862 of 2015 Dt. 14/11/2016 #i oflJ 4ol &AM 8.

Para 16 : " if a person accused of an offence and convicted as such
avoids arrest and avoids imprisonment as sentenced by the criminal
court. Such an incident only makes the justice delivery system

insignificant and renders justice ineffective. Legal justice requires

that an offender convicted of a crime must suffer the imprisonment
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as otherwise there would be social anarchy. People would
contravene the law with impunity without any attending punishment
for violating the law. The very foundations of democracy and rule of
law would be shaken and that is the reason why the Courts strive to
treat all persons before the criminal law as equal. Whether one is
rich or poor, whether one is in powerful or powerless, the criminal

law is equally applied to all equally.

Para 17 : " Be you ever so high, but the law is above you', is the
signature theme of rule of law that loudly and silently (as well)
echoes in the Indian Constitutional context. The purpose of the
Constitution itself is to equalize the men (and women) before the
law. Equal protection of laws and equality before the law does not
make any distinction between the Ruler and the ruled when it comes
to enforcing the criminal sanctions. If a convict with money power
as well as political power can avoid the punishment imposed by the
highest Court of the State, the Court which imposed such
punishment cannot be a mute spectator or dumb listener to be
soothed by high caliber forensic oratory of the counsel at the altar of
justice. The Court must and ought to take a serious view of such
bizarre incidence: be it one in million. Of course, the law makers and
law enforcers must willingly assist the Court in angling the convict
avoiding and dodging the law makers, the law enforcers and the law

interpreters (Judges andCourts).

AHIH GURISA YSIEIA dAUIRT AUIHI 2419 dl ol IHER ARId &IFSIE
ediRl 8Jdd 8 5 ARIUla Uldiofl 213 54 A & dofl ¥I@l
8 AR ARl AHeIdd AH2A &R Adld] $% 8. dHall 1Al
YAdlofl Yd Al $2d1 Yl ds 2410 &ldl ©ci AHARIU] 619 8d o
gla, ddl AN 2RIVl SAfl siRigig] &l ©esul gl il
Sgfal Uld Uldlofl Aidall SAofl s1FdIElell ciudl guidl 241 &1

AR ARl AR61%3] vl $AH UId] 1S 8.
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(17)

(1)

quHi allHER AA%RAd 8IS S1& €411 Special Criminal Application
no. 4194/2014, Mukeshbhai Ishwarbhai Prajapati Vs. State of
Gujarat ol YsIEIHi o)A yY¥oi 6Add 8. Yet again in a recent

pronouncement of the Supreme Court of India of Indian banks
Association and Others and union of India and others (2014) 5 SCC
590, the Supreme Court reiterated the position of law explaining that
under section 145 of the Act, the complainant can give his evidence
by way of an affidavit and such affidavit shall be read in evidence in
any inquiry trial and other proceeding in the Court, which makes it
clear that complainant is not required to examine himself twice i.e.
one after filing the complaint and one after summoning of the
accused. The court further explained that the affidavit and the
documents filed by the complainant along with the complaint for
summon in stage and the post summoning stage. In other words,
there is no necessity to recall and re-examine the complainant after
summoning the accused, unless the Magistrate passes a specific
order as to why the complainant is to be recalled. such an order is to
be passes on an application made by the accused or under section
145(2) of the Act suo-motu by th court.

AUIH GURSA BRI A2l YsIERAla dAIRT Adi sAUIE] edR
SIALA] ALY EldIof YRAUIR S &I Hal d Al U AR e
JIEARd AS AIUUIHI AHIAd &l AHY HER AJS UldI 21Ad &l
ddl sigf 1d AR 2§ sUIAHI A41Ad of &1, AUl AKI2NHI
AR edRl Uldlall SI oiAU1d Y $3d of &Y, $AUIEl0l &Idal
sAHI sig =isl GulRaa adl gy dg «edd «efl. ddi AN
s1u1E] Adlall sA1u1E ARIU] 1A [G1:2ISULT AI[CId SAUIHI ASN

IR &I HEI of. A AYI 2 ofl ¥UIC EBSRHI AIY &,
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YEEl al. 3

(25) ddNRflAcid golgioe AS2 1< SAH—A3¢ AHodall Yol
A AHI] /AHoA 2RGd 2ol 8. of]. el 21121242023 ofl sEH
0¢(R) siweRl s ifeal ofl sad—uu(R)dll e
el Adi ¥R A%¥R2e ARl SIg AHoA SuHI dsAlRAR
&AA RUIR AXIoll §5H Sl 242116 ARIUla Aicindiof] ds 241ud]
A1 ot®fl. uRg &lcall SAHI ARIUlall Alofl Hioil 2431 19
Al Al HIZofl oial u2iSRIa A1 ds HA d sgell
Glol U2iSRlal A%l 23 HIINd| HIZ AVUIHI AIAH U A 1RAY
AR a1 wd ofell. sAuIElall [A.9.2] ereflofl 2H1d 8 5,
AR w10l Ao 8192 B o1€ll A&l Uldliall SIg GiAUId 2% S
of &l Aol SFRUEll 618 Gelall 2AAA ol uAId]l WS
8 o sARUIElA A5 ofsAlel UslUISH &I ol ISR
QUeRHI AS HecUg goigioe Bl dislall [ yadle
d H12 AHRIlal SRIEIHT 8AAA HEAH A%¥1 S| A&l ASel] o2l
28Holl €5 51 Aol dHiE] g€l Asoll 28H0] YNAR YsUdl
1Y §SH S| WRY A 8. &9 A¥loll YEE (o1 Sl 24918
olHER AU AEIAA  AH2ol  HIERIH ol 5
S X A AL AR, 1R YUH SIE ¢ GUR usiRlld &Jdd & dai
8AAd [Jechia) e2lal Adl olIHER AURY AEIAA 8yAAd 8 S, 2]
213 [o1fu 5] guid 211RIUlof] 2ol UWIBNG] ZRIE] AN & Fi
ARURA Yol S2d & a2l ARIUIoll G2 40l AR 24l ol
%fldotofl doiss] edlal Adl KA. 2414 ARl A141%s Reld
agl sigofls ydiseR]Aedl aioia 2ARla $uofl A% Sl
quid edlal Adl A1duS W B. Al GWRId ollHER AURY

Aelddall Yollof] Y31 §HIR d13e81 ¥2IElRIe 2002 (1) SITHA
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(R1242A1) 29U ofl YSIE] ol Al AER YSIEIHI olIHER AU

AUEIAA VA=A Hi of 1A UHILT AHUAISAl Sd 8.

"12. The total amount covered by the cheques involved in the
present two case was Rs. 4,50,000/-. There is no case for the
respondent that the said amount had been paid either during the
pendency of the cases before the trial Court or revision before the
High Court or this Court.If the amounts had been paid to the
complainant there perhaps would have been justification for
imposing a flee-bite sentence as had been chosen by the trial court.
But in a case where the amount covered by the cheque remained
unpaid it should be the look out of the trial Magistrates that the
sentence for the offence under Section 138 should be of such a
nature as to give proper effect to the object of the legislation.No
drawer of the cheque can be allowed to take dishonour of the
cheque issued by him light heartedly. The very object of enactment
of provisions like 138 of the Act would stand defeated if the
sentence is of the nature passed by the trial Magistrate. It is a
different matter if the accused paid the amount at least during the

pendency of the case".
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The idea behind directing the accused to pay compensation to the
complainant is to give him immediate relief so as to alleviate his
grievance. In terms of Sec. 357(3) compensation is awarded for the
loss or injury suffered by the person due to the act of the accused
for which he is sentenced. If merely an order, directing
compensation, is passed, it would be totally ineffective. It could be
an order without any deterrence or apprehension of immediate
adverse consequences in case of its non-observance. The whole
purpose of giving relief to the complainant under Sec. 357(3) of the
Code would be frustrated if he is driven to take recourse to Sec. 421
of the Code. Order under Sec. 357(3) must have potentiality to
secure its observance. Deterrence can only be infused into the
order by providing for a default sentence. If Sec. 421 of the Code
puts compensation ordered to be paid by the Court on par with fine
so far as mode of recovery is concerned, then there is no reason
why the Court cannot impose a sentence in default of payment of
compensation as it can be done in case of default in payment of
fine under Sec. 64 of the I.P.C. It is obvious that in view of this, in
Vijayan, [AIR 2009 SC (Supp) 1435], this Court stated that the above
mentioned provisions enabled the Court to impose a sentence in
default of payment of compensation and rejected the submission
that the recourse can only be had to Sec. 421 of the Code for
enforcing the order of compensation. Pertinently, it was made clear
that observations made by this Court in Hari Singh, [AIR 1988 SC
2127], are as important today as they were when they were made.
The conclusion, therefore, is that the order to pay compensation

may be enforced by awarding sentence in default".
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