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14. Section 27 gives rise to a presumption that service of notice has
been effected when it is sent to the correct address by registered post.
In view of the said presumption, when stating that a notice has been
sent by registered post to the address of the drawer, it is unnecessary
to further aver in the complaint that in spite of the return of the notice
unserved, it is deemed to have been served or that the addressee is
deemed to have knowledge of the notice. Unless and until the contrary

is proved by the addressee, service of notice is deemed to have been

(D. J. Bhati)
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effected at the time at which the letter would have been delivered in
the ordinary course of business. This Court has already held that when
a notice is sent by registered post and is returned with a postal
endorsement refused or not available in the house or house locked or
shop closed or addressee not in station, due service has to be
presumed. [Vide Jagdish Singh Vs. Natthu Singh ; State of M.P. Vs.
Hiralal & Ors. and V.Raja Kumari Vs. P.Subbarama Naidu & Anr. ] It is,
therefore, manifest that in view of the presumption available under
Section 27 of the Act, it is not necessary to aver in the complaint under
Section 138 of the Act that service of notice was evaded by the accused
or that the accused had a role to play in the return of the notice

unserved.

15. Insofar as the question of disclosure of necessary particulars with
regard to the issue of notice in terms of proviso (b) of Section 138 of
the Act, in order to enable the Court to draw presumption or inference
either under Section 27 of the G.C. Act or Section 114 of the Evidence
Act, is concerned, there is no material difference between the two
provisions. In our opinion, therefore, when the notice is sent by
registered post by correctly addressing the drawer of the cheque, the
mandatory requirement of issue of notice in terms of Clause (b) of
proviso to Section 138 of the Act stands complied with. It is needless to
emphasise that the complaint must contain basic facts regarding the
mode and manner of the issuance of notice to the drawer of the
cheque. It is well settled that at the time of taking cognizance of the
complaint under Section 138 of the Act, the Court is required to be

(D. J. Bhati)
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https://indiankanoon.org/doc/327478/
https://indiankanoon.org/doc/1959346/
https://indiankanoon.org/doc/1959346/
https://indiankanoon.org/doc/1197446/
https://indiankanoon.org/doc/1312051/
https://indiankanoon.org/doc/937129/
https://indiankanoon.org/doc/937129/
https://indiankanoon.org/doc/1428703/
https://indiankanoon.org/doc/731516/
https://indiankanoon.org/doc/937129/
https://indiankanoon.org/doc/937129/

Judi.Magi.F.C.Court, Virpur 21 CC No. 309-2025

prima facie satisfied that a case under the said Section is made out
and the aforenoted mandatory statutory procedural requirements
have been complied with. It is then for the drawer to rebut the
presumption about the service of notice and show that he had no
knowledge that the notice was brought to his address or that the
address mentioned on the cover was incorrect or that the letter was
never tendered or that the report of the postman was incorrect. In our
opinion, this interpretation of the provision would effectuate the
object and purpose for which proviso to Section 138 was enacted,
namely, to avoid unnecessary hardship to an honest drawer of a

cheque and to provide him an opportunity to make amends.

A

BUH GRS SRIEISIU URRA(A el Al 24 ) ] Vise-Al seH 27 yowed QL oRUR
S AHA UBISR o8 AR Al S, o A SITULQL WRIA Hisetawi 21d dl d, d
Sl AR AR URIA 8Y 5 QU doil ddl sleaHi 2ide WA d
MRAR YRral A(E[AuHAl seH-114 A1 diRddl, WR2 WAL AWML SHSIoL $H
WHIRL o8 d lsad Ad el 2Rl AS, dH 2L YSIEM] QUL SAMI wldd B, L
GWRld i s . Yllu siedl Ysiel K. Bhaskaran vs Sankaran
Vaidhyan Balan And Anr (1999) CriL) 4606 (SC) i u2([Ud 2l 8 §,

e Here the notice is returned as unclaimed and not as refused.
Will there be any significant different between the two so far as
the presumption of service is concerned? In this connection a
reference to Section 27 of the General Clauses Act will be useful.

The Section reads thus:
"27. Meaning of service by post. - Where any central Act or

(D. J. Bhati)
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Regulation made after the commencement of this Act authorizes
or requires any document to be served by post, whether the
expression ‘serve' or either of the expressions “give' or ‘send' or
any other expression is used, then, unless a different intention
appears, the service shall be deemed to be effected by properly
addressing, pre-paying and posting by registered post, a letter
containing the document, and unless the contrary is proved, to
have been effected at the time at which the letter would be

delivered in the ordinary course of post™

No doubt Section 138 of the Act does not require that the notice
should be given only by “post’. Nonetheless the principle
incorporated in Section 27 (quoted above) can profitably be
imported in a case where the sender has despatched the notice by
post with the correct address written on it. Then it can be deemed
to have been served on the sendee unless he proves that it was
not really served and that he was not responsible for such
non-service. Any other interpretation can lead to a very tenuous
position as the drawer of the cheque who is liable to pay the
amount would resort to the strategy of subterfuge by successfully

avoiding the notice.

Thus, when a notice is returned by the sendee as unclaimed such
date would be the commencing date in reckoning the period of 15
days contemplated in clause (c) to the proviso of Section 138 of the
Act. Of course such reckoning would be without prejudice to the

right of the drawer of the cheque to show that he had no
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knowledge that the notice was brought to his address. In the
present case the accused did not even attempt to discharge the

burden to rebut the aforesaid presumption.”
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