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principle of law that at the stage of considering an
application for discharge the court must proceed on an
assumption that the material which has been brought
on record by the prosecution is true and evaluate said
material in order to determine whether the facts

emerging from the material taken on its face wvalue."
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11. When a report forwarded by the police to the
Magistrate under Section 173(2)(i) is placed before him
several situations arise : The report may conclude that
an offence appears to have been committed by a
particular person or persons and in such a case, the
Magistrate may either

(1) accept the report and take cognizance of the offence
and issue process, or

(2) may disagree with the report and drop the
proceeding, or

(3) may direct further investigation under Section 156(3)
and require the police to make a further report.

The report may on the other hand state that according
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to the police, no offence appears to have been
committed. When such a report is placed before the
Magistrate he has again option of adopting one of the
three courses open i.e.,

(1) he may accept the report and drop the proceeding;
or

[3]

(2) he may disagree with the report and take the view
that there is sufficient ground for further proceeding,
take cognizance of the offence and issue process; or

(3) he may direct further investigation to be made by
the police under Section 156 (3). The position is,
therefore, now well-settled that upon receipt of a police
report under Section 173(2) a Magistrate is entitled to
take cognizance of an offence under Section 190(1)(b)
of the Code even if the police report is to the effect that

no case is made out against the accused.
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In the instant case on hand no material is brought out
from the charge— sheet to prosecute the applicant in
alleged offence except the statement of the
co—accused. There is no other evidence contained in
the charge—sheet. Merely because the applicant is
involved in 51 similar cases he cannot be prosecuted in
the present case. ......

15. Hence this Criminal Revision Application is allowed.
The order below Exh.7 dated 25.02.2019 passed in
Criminal Case No.7676 of 2017 is hereby quashed and
set aside. The accused is discharged in the Criminal
Case No0.7676 pending before the learned trial Court,
Gandhinagar.
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(©)  olIHER YU SIE Jethabhai Chatur Patel v.
Gujarat State 1977 G.L.R 360 (SC) ol Yslcidi &1dd
85,

.... Even if a person is found at a drinking party and he
had a glass with him liquor in it at the time when the
raid is carried out would it not be correct to say that he
was at the relevant time in possession of liquor? The
liquor in his glass would not be correct to say that
merely because a participant in a drinking party can
stretch his hand and take liquor for his use and
consumption, he can be held to be in possession of
liquor by stretching his hand and taking it but whether
he is actually in possession of it. Possession again must
be distinguished from custody and it must be conscious
possession. It cannot therefore be laid down as an
absolute proposition that whoever is present at a
drinking party must necessarily be guilty of the offence
of possession of liquor and must be charged for such
offence.
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7. The flow of designed FIRs is not recent practice
adopted by many police stations, but is in place since
long as if it has now become “custom” while dealing
with prior information with regard to movement of liquor
in the State. Had there been any in-house mechanism to
monitor such custom, filing of designed FIRs would have
been controlled to great extent and/or concerned police
would not have ventured to file such FI.R. Now, the time
has come for the State to step in immediately to take
suitable step to ensure that appropriate action is taken
qua designed FIRs in accordance with law so that, such
custom to file designed FIRs are suitably monitored/
supervised on regular basis.

d GUlod allHER 81512 UldIAoll 24141 USR] siRIvEIId]
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12. While parting with the order, it is to be noted
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that since long, everyday, the Court comes across
the typical kind of F.I.Rs. under the provisions of
the Gujarat Prohibition Act. In large number of
F.1.Rs., though police has prior information of
movement of liquor including the exact location
and/or vehicle number, as the case may be, the
accused could manage to flee from such
place/vehicle, sometimes, the female accused
also. The Court wonders whether the police has
prior information of movement of liquor or the
accused has prior information of prior information
with the police. Is it incompetency of the police to
nab the accused despite prior information or
something else? The State, if at all, serious to
such “designed F.I.R.” which are routinely filed by
the police concerned, the State is required to look
into the issue on urgent basis and hope that some
sense will prevail with regard to the action to be

taken for such “designed F.I.R.”

(¢) GWisd clod (gulield sRIH SUR dl daiHERl A3
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AR Ea Ad]l [SHidfos As.21S.241R., dHi AR
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Vs or want of specific data, it is not possible to pass

any further order at this stage and therefore, learned P.P.

is directed to place on record following information for
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the period from 1.5.2017 to 1.5.2018 in the fixed format
(District wise.)

(i) Name of Police Station

(i) FIR number and date

(iii) Name of the accused escaped

(iv) Name of place/vehicle number

(v) Name with designation of concerned Police involved
in the raid

(vi) Number of offences registered under the Prohibition
Act in the State (District wise) (lrrespective of facts
whether accused escaped or arrested on the spot etc.)
8. The State to appraise the Court whether it
contemplates to put in practice any in-house
mechanism to monitor such “designed F.I.R.” (escaping

accused despite prior information).”
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" at the stage of framing charge the Court has to
apply its mind to the question whether or not
there is any ground for presuming the
commission of the offence by the accused. As
framing of charge affects a person's liberty
substantially, need for proper consideration of

material warranting such order was emphasised.”
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