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10.2 The trial court correctly observed in the impugned order that the
plaintiff did not state the correct date on which he came to know
about the order of dismissal of the suit. The impugned application
bereft of any particulars except either blaming his advocate for not
informing him about the dismissal and stated further that he went to
his native place at Nasik where he fell ill. If the plaintiff was unwell
and went to his native place, he could have easily submitted medical
evidence in support of his plea in the impugned application.
However, nothing was submitted with the impugned application or

the present petition to substantiate the claim.
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10.3 The plaintiff cannot blame his lawyer for not informing him about
the outcome of his suit because it was the plaintiff’s duty, being a
party to the suit, to stay in touch with his advocate, which he could
have done even though healleged to have been moved to his native

place.

10.4 It is apt to rely upon the decision of Honourable Supreme Court
of India in a case of Rajneesh Kumar & AnrV/ S Ved Prakash reported
in 2024 (14) SCALE 406 wherein held as under,

“[10] It appears that the entire blame has been thrown on the head
of the advocate who was appearing for the petitioners in the trial
court. We have noticed over a period of time a tendency on the part
of the litigants to blame their lawyers of negligence and carelessness
in attending the proceedings before the court. Even if we assume for
a moment that the concerned lawyer was careless or negligent, this,
by itself, cannot be a ground to condone long and inordinate delay as
the litigant owes a duty to be vigilant of his own rights and is
expected to be equally vigilant about the judicial proceedings
pending in the court initiated at his instance. The litigant, therefore,
should not be permitted to throw the entire blame on the head of the
advocate and thereby disown him at any time and seek relief.

[ 12] As regards the law of limitation, we may refer to the decision of
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this Court in Bharat Barrel & Drum MFG Go. v. The Employees State
Insurance Corporation, 1971 2 SCC 860, wherein this Court held as
under:—

"The necessity for enacting periods of limitation is to ensure that
actions are commenced within a particular period, firstly to assure
the availability of evidence documentary as well as oral to enable the
defendant to contest the claim against him; secondly to give effect to
the principle that law does not assist a person who is inactive and
sleeps over his rights by allowing them when challenged or disputed
to remain dormant without asserting them in a Court of law. The
principle which forms the basis of this rule is expressed in the
maximum vigilantibus, non dermientibus, jura subveniunt (the laws
give help to those who are watchful and not to those who sleep).
Therefore, the object of the statutes of limitations is to compel a
person to exercise his right of action within a reasonable time as also
to discourage and suppress stale, fake or fraudulent claims.”

(Emphasis supplied)

10.5 At this stage, it is also profitable to rely upon the decision of this
Court in the case of Samusunisha Begaum W /o Dr Nasarullahkhan
DhanianiVishnukumar Ambelal Patel reported in 2012 (3) GLR 2565;

2012 (0) AIJEL-HC 226913, wherein (Honourable Justice J. B.
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Pardiwala, his lordship then was) held as under:—

“24. In the present case, it is undisputed that the suit was preferred
in the year 1987. The issues in the suit were framed by the Court on
30/9/1995 and the first date of hearing after framing of issues was
29/11/1995. From the year 1995 to 1999, there was no progress in
the suit. On 20/9/1999, the Civil Court in the absence of the plaintiff
as well as his Advocate, dismissed the suit for non prosecution. From
20/9/1999 the original plaintiff did not do anything till he passed
away on 9/6,/2004. | am at a loss to fathom that not even once in six
years the original plaintiff thought fit to inquire with his Advocate as
regards the status of the civil suit and its progress even assuming
that the original plaintiff and his family was not in India and had
migrated to U.S.A. If the original plaintiff was so much keen to pursue
the suit with seriousness then probably before leaving for U.S.A. he
could have even executed a power of attorney in favour of any
person, who could have proceeded with the suit but even that was
not done. The fact that till 9/6/2004 i.e. till the date the original
plaintiff passed away, he did not even bother to inquire once with his
Advocate about the progress and status of the suit, itself goes to
show that he was not at all serious to go ahead with the suit. Not only
this but even thereafter the respondents as legal heirs of the original

plaintiff preferred an application almost after a period of ten months
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from the date of demise of the original plaintiff.

25. Under such circumstances, the Trial Court committed a serious
error in condoning delay on the ground that the Advocate Shri
Upadhyay did not inform the original plaintiff as well the respondents
about the dismissal of the suit for non prosecution. Even if | assume
for a moment that the same is true by itself would be no ground to
condone such a long and inordinate delay as the litigant owes a duty
to be vigilant of his own rights and is expected to be equally vigilant
about the judicial proceedings pending in the Court initiated at his
instance. The litigan, therefore, should not be permitted to throw the
entire blame on the head of the Advocate and thereby disown him at
any time and seek relief. | regret to state that in the present case,
learned Advocate of the plaintiff Shri Upadhyay for some reasons has
taken up the entire blame on his head and it appears that the same
has been done only with a view to get the delay condoned. Over a
period of time there is a growing tendency on the part of an Advocate
to file affidavit trying to explain the circumstances, under which,
delay has occurred be it in preferring an appeal or filing an
application for restoration of suit like in the present case etc. | am of
the view that the practice of an Advocate filing his affidavit in an
application filed under Order 9 Rule 9 of Civil Procedure Code is

totally wrong and deserves to be deprecated. | have noticed in many
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cases that even though an Advocate is not at fault, he would file an
affidavit taking the entire blame upon himself only because the
lethargic and negligent litigant wants him to file such an affidavit so
that the Court concerned in the name of substantial justice would
condone the delay. Affidavit of an Advocate may come on record in
the rarest of rare circumstances and not as a matter of course. Let
me assume for a moment that in the present case, concerned
Advocate of the original plaintiff could not remain present on
20/9/1999 the day on which the Trial Court dismissed the suit for non
prosecution and thereafter he was not able to keep a track of the suit
but was it not the duty of the original plaintiff to keep watch on the
proceedings and inquire once atleast with his Advocate as regards
the status of the suit— This could have been done even if the original
plaintiff and his family was in U.S.A. | do not blame the original
plaintiff in going to U.S.A. but being a litigant in the Court of Law he is
expected to keep a close watch on the proceedings as well as on the
status of such proceedings. After filing a civil suit a litigant can not go
off to sleep and wake up from a deep slumber after 5 years as if the
Court is a storage of suits filed by such negligent litigants. If that be
so, then Court would be quite justified in dismissing the suit for non
prosecutio and should be loathe enough to restore the suit unless

strong grounds are made out by the party concerned. There is one
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more reason why | am very serious in commenting on the practice of
Advocates filing affidavit. There is a general impression in the mind of
the litigants that if a lawyer would file an affidavit saying that he was
unable to attend the Court or because of his negligence the suit or
appeal came to be dismissed then the Court would very willingly
accept such explanation and condone the delay. This impression
needs to be eradicated. Advocates at time forget that in the zeal to
help the client by filing such affidavit they would land up in difficulty if
a litigant would file proceedings for compensation on the ground of
deficiency in service.

26. At this stage, | deem fit and proper to quote para 8 of the
Supreme Court decision in case of Salil Dutta V/s. T. M. & M. C.
Private Ltd. reported in (1993) 2 SCC 185. [ "8.The Advocate is the
agent of the party. His acts and statements, made within the limits of
Authority given to him, are the acts and statements of the principal
i.e. the party who engage him. It is true that in certain situations, the
Court may, in the interest of justice, set aside a dismissal order or an
ex parte decree notwithstanding the negligence and/or
misdemeanour of the Advocate where it finds that the client was an
innocent litigant but there is no such absolute rule that a party can
disown its Advocate at any time and seek relief. No such absolute

immunity can be recognized. Such an absolute rule would make the
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working of the system extremely difficult. The observations made in

Rafig [AIR 1981 SC 1400] must be understood as an absolute
proposition. As we have mentioned hereinabove, this was an on-
going suit posted for final hearing after a lapse of seven years of its
institution. It was not a second appeal filed by a villager residing
away from the city, where the Court is located. The defendant is also
not a rustic ignorant villager but a private limited company with its
head office at Calcutta itself and managed by educated businessmen
who now where their interest lies. It is evident that when their
applications were not deposed of before taking up the suit for final
hearing they felt piqued and refused to appear before the Court. May
be, it was part of their delaying tactics as alleged by the plaintiff.
Maybe not. But one thing is clear they chose to non—cooperate with
the Court. Having adopted such a stand towards the Court, the
defendant has no right to ask its indulgence. Putting the entire blame
upon the Advocate and trying to make it out as if they were totally
unaware of the nature or significance of the proceedings is a theory

which cannot be accepted and ought not to have been accepted.” ]

10.6 So, in the present case when the plaintiff himself remained
indolent for years together and did not bother to get the status of the

suit by contacting his lawyer after it was filed in year, 2011, no fault
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can be found with anyone else except the plaintiff.

(W) 214, oliHER %¥RUd ds] AHeidd GuRlsd MUl sd fletiidal siciof]
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&51sd A olioid €211 B §, wR¥ER dsld] 5uq] 222 Hloigd Hiell e S
8. dYHi ARYER AISSIII YSIA B & Val SAoll YHURE HI2 Al dIRUR dHail
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