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g Auisl 4sRAsg ddl AHHR vid] ol 8 5,

CULCATTA HIGH COURT

Case law: kashi nath chaterjee vs chandi chran

banerjee

It is likewise a general and most inflexible rule that
wherever written instruments are appointed, either by the
requirements of the law, or by the compact of parties, to
be repositories and memorials of truth, any other
evidence is excluded from being used either as a
substitute for such instruments, or to contradict or alter
them. This is a matter both of principle and policy; of
principle, because such instruments are in their nature
and origin entitled to much higher degree of credit than
parole evidence: of policy, because it would be attended
with great mischief, if those instrument upon which men's
rights depended were liable to be impeached by loose
collateral evidence.

AUIH ¥ e2didy Avld 2a3udi el d dulld 2930 % 4Idd

YRAR Y14 d Gedd YR1d1 2101 1.

qgHi old. YUH si2  Sebastiao Luis Fernandes
(Dead) By ... vs K.V.P. Shastri & Ors on 10
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December, 2013, AIRONLINE 2013 SC 579, 2014(1)
GLH 344, o YsielHi 621dd & 5.

(A) As per Evidence Act- 1872 SEC-101 and 102 Burden of
proof lied on the person who desires the court give
judgment on legal right or law and who would otherwise
fail if no evidence is given. Plaintiff did not produce any
document to prove his title and defendants have denied
title of the plaintiff then burden of proof lies on the
plaintiff.

(B) Suit for possession and declaration onus of proof and
burden of proof was upon the plaintiff to furnish proof of
ownership and possession of the suit property and thereby
discharge his burden of proof.

AIH GUASA SIRIEISIA Al BGRUAINY AR(ls (aifuAHi U Id
[Deshid edlal Adi 2ure IR~ 8 S dIE] ¥ 85lsdall AI€1R E1D] defal AHA1AA 1Y
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(€.23) digl ¥ &slsdlof Uldulga 53 & d &slsdlall 2HRdcdall AHIER

el sig ueldd SIg Siofefl Al8SR AHUUl YUIGER] A YSIE
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THE SPECIFIC RELIEF ACT

Section 34 : Discretion of court as to declaration of status or right

Any person entitled to any legal character, or to any right as to any
property, may institute a suit against any person denying, or interested to deny,
his title to such character or right, and the court may in its discretion make
therein a declaration that he is so entitled, and the plaintiff need not in such suit

ask for any further relief:

Provided that no court shall make any such declaration where the plaintiff,

being able to seek further relief than a mere declaration of title, omits to do so.

Explanation: A trustee of property is a "person interested to deny "a title
adverse to the title of someone who is not in existence, and for whom, if in

existence, he would be a trustee.
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13. The general principles as to when a mere suit for permanent injunction will
lie, and when it is necessary to file a suit for declaration and/or possession with
injunction as a consequential relief, are well settled. We may refer to them

briefly.

13.1) Where a plaintiff is in lawful or peaceful possession of a property and
such possession is interfered or threatened by the defendant, a suit for an
injunction simpliciter will lie. A person has a right to protect his possession
against any person who does not prove a better title by seeking a prohibitory
injunction. But a person in wrongful possession is not entitled to an injunction

against the rightful owner.

13.2) Where the title of the plaintiff is not disputed, but he is not in possession,
his remedy is to file a suit for possession and seek in addition, if necessary, an
injunction. A person out of possession, cannot seek the relief of injunction

simpliciter, without claiming the relief of possession.
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13.3) Where the plaintiff is in possession, but his title to the property is in
dispute, or under a cloud, or where the defendant asserts title thereto and there
Is also a threat of dispossession from defendant, the plaintiff will have to sue
for declaration of title and the consequential relief of injunction. Where the
title of plaintiff is under a cloud or in dispute and he is not in possession or not
able to establish possession, necessarily the plaintiff will have to file a suit for

declaration, possession and injunction.

slIHER HUIH SI2 ofl BWRId YsIEIHi 8yAAd [Fedid] ol &lial Adl AER
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THE SPECIFIC RELIEF ACT

Section 38 : Perpetual injunction when granted

(1) Subject to the other provisions contained in or referred to by this Chapter, a
perpetual injunction may be granted to the plaintiff to prevent the breach of an

obligation existing in his favour, whether expressly or by implication.
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(2) When any such obligation arises from contract, the court shall be guided by
the rules and provisions contained in Chapter II.

(3) When the defendant invades or threatens to invade the plaintiff’s right to, or
enjoyment of, property, the court may grant a perpetual injunction in the
following cases, namely,(a) where the defendant is trustee of the property for
the plaintiff;

(b) where there exists no standard for ascertaining the actual damage caused,
or likely to be caused, by the invasion;

(c) where the invasion is such that compensation in money would not afford
adequate relief;

(d) where the injunction is necessary to prevent a multiplicity of judicial

proceedings
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(29.¢) 23 GeAuiol 8 5, dIglRA AAIVvRHT EIYIHT ¥ €1d] SAIg]
sRREl ¥R1Ad 8 dofl AU sAA dl d HiadidRIS vl Hidg oiefl.
srREIs eldidia] wlaiai digloll s&ol Yo sURY diglal s &dl? g
gidarl edi? 51 3d soxl uladiglAl gloddiofl Wicoll 2 872 US| [Aaid
QA1 {12 2N1H olHolIHi EIVA $AAd ol&f]? A1 HIZ HBYA crlel] ugiUl 2% s

a1&fl? aid sl eleledl] wou1HI g dIdRl] $A 872 249116 g A9l $d &d1?
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d i9lall SIF HIfs § e2c1d¥] Wil % 31 ol€fl. dHY EIA) Sdlg] SR

dl. AU/ o¥ /€ ol A% UladiglR eididiol] sdlaini 21d1al %aS] s3] 81

Aal gHSIA] AHIUd 81 d 851Sd Hisldlal SIS SRRI 35S UR AHId] A5d dll

eld1ef] Aoll 518 d Hioid] o12].

(B) sIuEIofl AN2AdIeS 10 YSIEI (Law Provisions & Authorities):—

(29.€) Al SAHI WS W AUAdI AIfBis dHY €2d1A%] YIdlg]
[Qa1d9R YUisaloll EIIge sAT olle dHY 285 UR A1 &slsdlall dHIA
uRilell Al sAl allg, aiRdl Widl AxlBdluH6dl Sedls Hecdoll sAA]

A8l AR dI VIR 21SUIH] A419d1 8. ¥ ofIA Yo 8.

Indian Evidence act 1872.

Section 18. Admission by party to proceeding or his agent:-

Statements made by party to the proceeding, or by an agent
to any such party, whom the Court regards, under the
circumstances of the case, as expressly or impliedly authorized by
him to make them, are admissions.

By suitor in representative character — Statements made by
parties to suits, suing or sued in a representative character, are not
admissions, unless they are made while the party making them held

that character.

Statements made by—
(1) By party interested in subject-matter—persons who have any

proprietary or pecuniary interest in the subject-matter of the
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proceeding, and who make the statement in their character of
persons so interested, or

(2) By person from whom interest derived- Persons from whom the
parties to the suit have derived their interest in the subject-matter
of the suit, are admissions, if they are made during the continuance

of the interest of the persons making the statements.

Section 101. Burden of proof
Whoever desires any Court to give judgement as to any legal
right or liability dependent on the existence of facts which he

asserts, must prove that those facts exist.

Section 102. On whom burden of proof lies
The burden of proof in a suit or proceeding lies on that
person who would fail if no evidence at all were given on either

side.

Section 103. Burden of proof as to particular fact
The burden of proof as to any particular fact lies on that
person who wishes the Court to believe in its existence, unless it is
provided by any law that the proof of that fact shall lie on any

particular person

Section 114. Court may presume existence of certain facts
The court may presume the existence of any fact which it
thinks likely to have happened, regard being had to the common
course of natural events, human conduct and public and private

business, in their relation to the facts of the particular case.
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AHIH, GUR 2isdlAi A19d R Y141 AqAlBlludell saxlel g5 AR
/ [oivsy (Gist) Ad] 8 5, uH dl 2d1g(c 243 Ul s3A dl ¥ uaisk eldidl]
siRldigl €10l SIS 851Sdall 2d]1s1R] 2121d1 81 dal A1ed]d S 16]] %32 28]
o®fl. URGIIE WIdall il sdHlol uAuT sAA dl, ¥ sig uzisr
AH Redl &ld § sIE ddoll aRsLIHi YSIEN AU dl d uisiR uzifoideatai
¥Rl Yx¥oofl eslsdl Alfvis duy e2a1d¥] widigl] Aiofla sdl lefA.
dHY SedIs AlHIod sHAi adl gediRAl § s [AY s1é sedls eslsdl
Hiofl AR

AIH GUR HYXGloll HERANHI AV WRIdI d&l €a1d%] Y4l dl
siuelol] FdIdIglal A8 duI dldd 8.ug el digl Uldiel s34, GWR
52d 5ol UAUT Yot A16{ld sUI1AHI 6501 &AdAI ai&]. AY 2Aofl S1E Hiotdlg]
Y 8.

AHIH dIElRA eldidi sl Hecdoll aslsdl guidl aldig 434l
sial ¥R odl. diglofl 1d] AHYHJUIEIHI EIVIE SAI &ldlo] ¥CIIE
AH1A 8. diglall €ldial U2isRofl viHloll oligd oisdl o], H1H dIE] SIuEld]]
Helofl gfteail S1ef Yeloll Gligh aisdl olefl Aal wRUR ofl¥] g dI€] &slsdoall
HEE GUR YXCloll HElal A16{ld SAUIHT ASN JAI &1, Y] 41 HEloll 2]

sigal BRI ¥1RIdl %I of | Yo O,

(29.90) AUTHORITY:-

> S1E EdIRI 2isdIHi A1AAI YSIEL: -
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dgHi olld. YUH sIZ  Sebastiao Luis Fernandes
(Dead) By vs K.V.P. Shastri & Ors on 10 December,
2013, AIRONLINE 2013 SC 579, 2014(1) GLH 344, qil

YSIEIHI 5AAE B S.....

“there is an essential distinction between burden of proof and onus of
proof: burden of proof lies upon a person who has to prove the fact and which
never shifts. Onus of proof shifts. Such a shifting of onus is a continuous process

in the evaluation of evidence. In our opinion, in a suit for possession based on

title once the plaintiff has been able to create a high degree of probability so

as to shift the onus on the defendant it is for the defendant to discharge his

onus and in the absence thereof the burden of proof lying on the plaintiff

shall be held to have been discharged so as to amount to proof of the

plaintiff’s title.” We therefore do not find any reason whatsoever to interfere

with the impugned judgment and decree passed by the High Court on this

aspect of the case as well.”

AUIH GWIsd SIMEISIY dll GRUAINY RS [eifuai ueIUd
[Riedlic 1ol Adi U Y1 8 5 i€l ¥ &sIsdail AHIER EId] Aol AH1Ad &1
d &slsd dIElA &sRIcHS Id YRR Sl 8 & dHY d &slsdlo] ARdcd
AIER YA 418 YRR s lofl ¥dicierR] di€loll 8. Fai d1g] 2450 A416{ld

oYl 8,
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(22.29) Legal terms / Maxims:-

Regarding this case, this court seems to quote the some legal terms. So

herewith following legal terms is pertinent to this case.

1. Plaintiff must succeed on strength of his title and not by weakness in
case of defendants defects in evidence of party on whom burden of
proof lies cannot be cured by criticism of other parties.

2. Content of documents may be proved either by primary or secondary

evidence.

3. Actori_incumbit onus probandi — the burden of proof rests on the

plaintiff.

4. Nemo dat quod non habet — no one can give what he does not have

or no one can transfer better title than he himself had.

(19.92) 2H1H dIg] aldall el Alofld Al [osn &JdI 8. dY

dofl S1q) Aofdlol LI V. IH YEI oitlR — U iAol ¥UIG ISR

5AUYIH] A1 8,

(qR) HEEI 6ioiR § 2AcUJall SRR :—

(22.9) 1A A1V HeI oioiR () Y ESH Aol §SHIIY? 43 Ul

S3A A1 Yo S 8.

(22.2) 2H1H, GUR Yol [A2AAUR Gloal U2ISRIall HI[UiS Aal €219
Widiofl AT 240l YI91g] [AAAUR YRIISol Sl UIE] GUR Y%l YEEI alOhR

U, 2,3, Ul A16{ld 53] A5d o1&fl A 24ofl S1éaf Hiotdlo] &I &. A1, dIE]

HIfis dxy €2d1A¥] Wiaigl] Uldiell s Aiofld s3] asda oefl. AR el
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dolR_¥ il i3ail Alcfldlall oilel UlAUIElAT Ul oliuididi 2419d &dl ¥
Alefla saA1AHI dAl 4501 &Ad1 eld1ef] dofl ¥dIs esRHI 81d] ol o
AIUR] gsH SAIHI A1 8. ARAR JIEIA] &ldoll EIUIHI AAIA A So]
Hxol eld1diol] asA? [Fasayl diledl (82211, sl eflvidel eldiofl eslsdl
£2a19%] al dHvfls WRiaiRAY] uel YRAR sAIHI 650 AJd ofel &ldig
A Nofl S1éaf Hioldio] U1 B. AA1H A1 ANHI GUSIA dAHIH UUT AR
Al SlHoll IERA Uldiofl E1dl 2AHT ¥RII1RUI YO EIE ANYY] ESSER

Glold of 811 dg ¥Rl 2419 8.

(22.3) R ofl¥l ds dig]l sl ulddi€loll 54 dgf HIoUIAIUS
SR AHIA 8. dH Adll Sléaf Hioldlg] YR O. AIH, dIE] &Idall EIUIH]
A1 $3d S8l Yxotofl &sIsdl €219 ol Hivlls Widiel]l uel YRar
SUIHI A$N YA a8l &ldigf 2ofl SIEof Hloidiof &I 8. i8] §3] A Yuid
gsHi YUl 2] %33 © 5 ¥ £2d1A¥al Uizl sAUdI HI2 dIE] e1d] defal 1A
&lJ A £2d1A%1 38S W I IHi dIE] A§A 2AAdI ofl &1 Aal dal vilel &lidd]
855ldoll YAAI 28S U dIddIHi dI€] 650 2! ofl &1} AdIHi AdI €2c11A%]
WRIdI Aol HIfUis YRidIofl ARe&I3NHI S1E dal vilel &Jd eldig 2l 3d 521
15, 512 ddl €2d19%1al w2l 82ud] IS aigl.

(R.7) 21, GWsld Gedltid dHid Hiftis due e2d1dd] Yidig

HRAISol a2l UUT AR 11 SiHall dIElA Uldlel]l eldl 2HI ¥l 1]
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HYH EIE ANYU] ESSER SHaidl ole]. I SIA GcUool UAH AU HYEEI Ucd

a1l (AN [BdHi Ao, GRIA Hal 1%l ¥RIdD oflA YXGHall Ax1ui]

&SH SAUIHI 19 8.

1)  di€lol E19) olI3YR SAIHI 241 &.
2)  u2isRl A Uld Uldiall il Jld eildigdl.

3)  &SH YYO §SHlIY €19,

A1 A% A1 YSIEl diFlvi— 30, HIB— HIR, AA—2025, ol A% §SH
yed] verdani gixfl, Acinidl «1g: sl.

adlv:  30/03/2026
/U AUR.
(ala we-gousd wzdla)
%% 518 L. BB 01¥ 3%

M- wia Rlaa o dau
pudlaflua Woflge s32 sa, AR,
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