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VF\Sv! ,UT C]SD
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5|MCLPV[S8GL S,Dv&&s!fAL TYF V[DPJLPV[S8GL S,Dv!(5 D]HAGF U]GFGF
SFD[ VF\Sv_! ,UT C]SD
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s!f OZLIFN51FGF S[;GL CSLST 8]\SDF\  V[JL K[  S[4  VFZM5LV[  RFH"XL8DF\

J6"J[,  D]HAGM  5|MCLP  V[S8GL  S,Dv&&s!fAL  TYF  WL  DM8Z  jCLS,

V[S8GL S,Dv!(5 D]HAGM U]GM SZ[, CM.  T[   ZHL:8Z   SZL  T5F;GF  V\T[

VFZM5L  lJ~wW  p5ZMST  U]gCF  V\U[G]\  RFH"XL8  SZ[,P  VF   SFD[   CF,GL

VZHLGM  lG6"I  SZTF  VUFp   U]HZFT  5|MCLALXG  V[S8GL   HMUJF.VM

wIFG[ ,[JL H~ZL K[4 H[ GLR[ D]HA K[P

U]HZFT 5|MCLALXG s;]WFZFf VwIFN[X Z_!& D]HA S,Dv&& ov

EF\U4  UF\HFGF  U[ZSFIN[;Z  JFJ[TZ  VG[  ;\U|C  SZJF  AN,

VG[ ALHL AFATM AN, lX1FF ov

s!fPPPPHM SM. 56 VF VlWGLID VYJF T[ GLR[  AGFI[, GLIDM

VYJF  VFJF  C]SDMGL  S[  T[  GLR[  V5FI[,  lJGLIDM4  ,FI;g;4

5ZDL84 5F; VYJF VlWSFZ5+GL HMUJF.VMGM p<,\3G SZLG[v

 V[P SF-L GF\B[, K[P

ALPsVOL6 l;JFIGF ALHFf SM.56 S[OL 5NFY" VYJF EF\U UF\HM

      sJF5Z[ VYJF p5IMU SZ[fP

;LP TF0L pt5gG SZTF\ hF0G[ K[N[ S[ hF0 K[NJFGL K]8 VF5[P  

0LP hF0DF\YL TF0L SF-[ VYJF SF-JFGL K]8 VF5[P

.P VOL6 ;LJFIGF S[OL 5NFY"GL V;Z C[9/ GXFI]ST CF,TDF\ ZFHI

ACFZYL VFJF GXFI]ST 5NFY"  S[  UF\HM 5LG[  ZFHIGF 5|N[XDF\  5|J[X

SZ[ TM T[G[ NMQFLT 9I["P s!f 5|YD U]gCF DF8[ K DF; ;]WLGL S[NGL VG[
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V[S CHFZ ;]WLGF N\0GL XL1FF YX[ 5Z\T]4 HMUJF. SZJFDF\ VFJL K[ S[4

SM8"GF  R]SFNFDF\  H6FJJF  HM.V[  T[JF  lJ~wWGF  BF;  VG[  5]ZTF

SFZ6M G CMI TM VFJL  ;HF +6 DF;YL VMKL CMJL  HM.V[  GCL

VG[  N\0  5F\R;MYL  VMKM  CMJM  HM.V[  GCLP  sZfALHF  VYJF  tIFZ

5KLGF U]gCF DF8[ A[ JQF" ;]WL ,\AFJL XSFI T[JL 5Z\T]4 K DCLGFYL

VMKL GCL T[8,L  D]NT  ;]WLGL  S[NGL  VG[  A[ CHFZ  ~5LIF  ;]WLGF

N\0GL XL1FF YX[P 

sZfPPPP5[8F S,DvZ VG[ 5[8F S,Dv# GL HMUJF.VMG[ VFWLG HIF\

5[8F S,Dv! GF B\0vAL GLR[GF S[OL  5NFY"  S[  UF\HM 5LJFGF U]gCF

C[9/ .g;FO  SZTL  JBT[  VYJF  5[8F  S,Dv!  GF  B\0v) GF  S[OL

5NFY"  S[  UF\HM  VG[  ZFHIGL  CNDF\  5|J[XJFGF  U]gCFGF  .g;FO

JBT[  V[JM  VF1F[5  SZJFDF\  VFJTM  CMI  S[  VFZM5LV[  NF~  5LWM

K[ VG[ T[J]\ 5]ZJFZ YFI S[ VFZM5LGF ,MCLDF\ VF<SMCM,G]\ 5|DF64 SN

_P_5@  JHG  SZTF\  VMK]\  GYL  TM  5LW[,  NF~  V[  Z$v!vV[  DF\

NXF"J[,  ;FDFgI  0MhYL JW] GCL T[D NJFGL AGFJ8  CTL  VYJF

H\T]GFXS VYJF 5LW[, NF~ 5|;FWGGL AGFJ8 CTL VYJF AGFJ8

VYJF  ;]U\WLNFZ  VS"GM  .g;[g;  VYJF  Z;  CTM  S[  H[GF  5LJFYL

VlWlGIDG]\  VYJF T[   C[9/GF lGIDM  S[  lJlGIDM  VYJF C]SDG]\

p<,\3G  YT]\  GYL  V[J]\  ;FALT  SZJFGM  AMHM  VFZM5L  p5Z

ZC[X[  VG[  SM8"  VFJF  5]ZFJFYL  U[ZCFHZL  lJ~wW  VG]DFG  SZX[P

s#fPPPP5[8F S,Dv Z GL HMUJF.4 SM.56 NF~ ov VP H[  ;ZSFZL

S[  :YFGL ;tTFJFNL VYJF WDF"NF ;\:YF wJFZF R,FJTF\  .:5TF,4

ZMUD]ST YX[4   ;]z]QFFU'C   VYJF   NJFBFGFDF\   ;FZJFZ NZDLIFG

V\NZGF NNL" TZLS[ VYJF NF~ 5LW[, CF,TDF\ U]HZFT ZFHIDF\  5|J[X
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B\0  .  YL  ;HF  5F+  U]gCM  AG[  K[P  AP  SM.  jIlST  wJFZF  VYJF

SM. ;\:YF VYJF VgI SM. T[JL HMUJF. SZJFDF\ VFJ[P

sZf VF  SFD[  VFZM5L  p5Z  5|MCL  V[S8  S,Dv&&s!fsALf  TYF  DM8Z

jCLS, V[S8GL S,Dv!(5 VgJI[GF U]gCFGM VF1F[5 K[P H[YL DM8Z jCLS,

V[S8GL S,D v!(5GM VeIF; SZJM H~ZL K[P H[ GLR[ D]HA K[P

185. Driving  by  a  drunken  person  or  by  a  person  under  the  influence  of
drugs.- Whoever, While driving,or attempting to drive,a motor vehicle-
(a) has, in his blood,alcohol exceeding 30 mg. Per 100 ml. of blood

detected ina test by a breath analyser, or ]
(b) is under the influence of a drug to such an extent as to be incapable

of exercising proper control over the vehicle. shall be punishable
for  the  first  offence  with  imprisonment  for  a  term  which  may
extend  to  six  months,  or  with  fine  which  may  extend  to  two
thousand  rupees,  or  with  both;  and  for  a  second  or  subsequent
offence, if committed within three years of the commission of the
previous similar offence, with imprisonment for a term which may
extend  to  two  year,  or  with  fine  which  may  extend  to  three
thousand rupees, or with both. 

Explanation –For the purposes of this section, the drug or drugs specified
by the Central Government in this behalf, by notification in the Official
Gazette,  shall  be deemed  to  render  a  person  incapable  of  exercising
proper control over a motor vehicle. 

;NZC]\ SFD[ VFZM5LGM A|[Y V[GF,F.hZ 8[:8 YI[, GYL VG[ VFZM5LGF

,MCLDF\ 0 mg. Per  100 ml. SZTF JW]  VF<SMCM,G]\  5|DF6 D/L VFJ[,FG]\

NXF"JTM SM. OMZ[g;LS ;FIg; ,[AMZ[8ZLGM SM. 56 ZL5M8" 56 VF SFD[ ZH]

YI[,  GYLP  ;G[  Z_!)  GF  DM8Z  jCLS,  V[S8GF  ;]WFZF  5C[,F  A|[Y

V[GF,F.hZ  8[:8  V[DPJLP  V[S8GL  S,Dv!(5  GF  U]gCF  DF8[  H~ZL

VG[ VFJxIS CTMP Z_!) GF V[D[g0D[g8 AFN a,0 8[:8 56 RF,L XS[ K[P

CF,GF lS:;FDF\ VFZM5LGM A|[Y V[GF,F.hZ 8[:8 YI[, GYL VG[ VFZM5LGF

a,0DF\ lGIT DF+F SZTF JW] 5|DF6DF\ VF<SMCM,G]\ 5|DF6  D/L  VFjIF

V\U[GM SM. OMZ[g;LS ;FIg; ,[AMZ[8ZLGM ZL5M8" RFH"XL8 ;FY[ ;FD[, ZBFJ[,

GYLP
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GFDNFZ S[Z[,F CF.SM8"GL VGFS"],D A[\R[ lS|DLG, ZLJLhG 5L8LXG  G\P

!!ZZ VMO Z__# GF SFD[ SZ[, C]SDDF\ GLR[ D]HAGL RRF" C]SDGF 5[ZF G\P*

DF\ SZ[, K[4 H[ GLR[ D]HA K[.

7. Now the question is whether prosecution under Section 185 of M.V. Act
is possible  on  the  basis  of  the  report  of  medical  examination  and
chemical examination,  or  whether  such  a  prosecution  is  not  possible
without  analysis  of blood  by  breath  test.  The  answer  is  contained  in
Section 202 M.V. Act itself.  The situation of arrest  under Section 202
M.V.  Act  is  different  from the  other situations  of  arrest.  When sub -
Sections (3) and (4) of Section 203, and sub Section 2 of Section 202
authorises arrest on detection of alcohol content in blood,or on failure to
give name and address, or to provide breath sample, arrest under Section
202 of M.V. Act can be made only in a case where the accused committed
the offence in the presence of a police officer. Sub section 3 to Section
203 or clause (a) to sub Section (1) of Section 204 does not provide that
arrest is possible only if the alcohol content exceeding 30 mg. per 100ml
blood is detected. But that cannot be the situation under Section 202 M.V.
Act,  because  commission  of offence  must  be  there  for  arrest  under
Section 202. An offence punishable under Section 185 of M.V. Act can
be said to have been committed only if alcohol content exceeding 30 mg
per 100 ml of blood is  detected by a breath analyzer. Commission of
offence  meant  under  Section  202  of  M.V.  Act  is  not  the  act  of
consumption of alcohol whilst driving vehicle. What is made punishable
under Section 185 of M.V. Act is driving a vehicle or attempting to drive
a vehicle with alcohol in blood exceeding 30 mg per 100 ml, detected by
a breath analyzer. This means that only when alcohol content exceeding
30 mg per 100 ml of blood is detected by a breath analysor, a person can
be prosecuted under Section 185 of M.V. Act,  because having alcohol
content exceeding the permitted limit becomes punishable as an offence
only if such quantity of alcohol is detected by breath analyzer. This is the
offence punishable under Section 185 of M.V. Act, and only when such
an offence  is  committed  or  only  when alcohol  content  above limit  is
detected by breath analysor,  a  person can be arrested without warrant
under Section 202 of  M.V.  Act.  In  this  case breath analyzer  test  was
admittedly  not conducted  by  the  police,  and the  prosecution  is  based
simply on the certificate  of the medical  practitioner  and the report  of
laboratory  test.  The  requirement  oftest  by  breath  analyzer  cannot  be
dispensed  with,  and  medical  examination  or laboratory  examination
cannot be a substitute for such breath test by breath analyzer, because
such test is a must to constitute the offence under Section 185 of M.V.
Act. When the section provides a particular mode of test to detect alcohol
content, such a mode should necessarily be adopted. Such a mode of test
can be dispensed with only in a cases where the accused refused to give
breath sample. I find that the prosecution in this case is not sustainable
because detection of alcohol in blood was not made by breath analyzer as
provided  under  Section  185 of  M.V.  Act  itself.  On  this  ground  the
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accused is entitled to get an acquittal." 

s#f JW]DF\  WL AMdA[ 5|MCLALXG D[0LS, V[ShFDLG[XG V[g0 a,0 8[:8

~<;v!)5) GL S,Dv$ D]HA ,MCL V[S+ SZJFGL TYF VFU/ DMS,JFGL

ZLT ov

s!f p5I]"ST lGIDv# DF\ NXF"J[, jIlSTG[ T[GL ;D1F ZH] SI["YL T[G]\ ,MCL

,[JF  DF8[  GM\WFI[, D[0LS, 5|[S8LXGZ[  ;LZLgH JF5ZJLP  p5Z NXF"J[,  C[T]

DF8[  p5IMU  SZTF\  ;LZLgHG[  pS/TF\  5F6LDF\  :8ZL,F.0  SZJF  D]SJLo

T[6[ VFJL jIlSTGF XZLZGF H[ EFUDF\YL T[ ,MCL B[\RJF .ZFNM ZFBTF\ CMI

T[GF RFD0LGL  ;5F8L   p5ZGF  EFUG[ T[6[ VF<SMCM, VYJF T[G]\ DLz6 G

CMI T[JF !@ V[SJFI;   DZSI]ZMS|MD  DLz6YL VYJF H[GxIFD JFIM,[8YL

;FO SZX[ o !)(5 GF ;]WFZFYL D]SJ]\  ojIlSTGF XZLZDF\YL ,MCL B[\RJFDF\

VFJ[  tIFZ[  SM.56 TASS[  VF<SMCM,GM  :5X"  SZJM  GCLP  T[6[  jIlSTGF

XZLZDF\YL  ;LZLgHYL  5  ;LP;LP  YL  VMK]\  B[\RJ]\  GCLP  tIFZ

AFN4  ;LZLgHDF\  ,LW[,  ,MCLG[  XLXLDF\  ,[J]\P  U9'F  G  Y.  HFI  T[JF

VG[  ,MCL  ;RJFI  ZC[  T[JL  NJF  XLXFOLIF,DF\  D]SL  CX[  VG[  5KL

XLXLG[ T[ 5[,L U9'F G Y. HFI VG[ ,MCL ;RJFI ZC[ T[G[ NJF ;FY[ E[/JJF

DF8[ B]A C,FJX[P  5KL  XLXLG[   p5Z   ,[A,   ,UF0J]\   VG[  ,FBYL T[GF

-F\S6FG[ ;L, SZJ]\P  tIFZAFN4  T[GF  p5Z  VMOLXLI,  ;L, DFZJ]\ VYJF

GM\WFI[, D[0LS, 5|[S8LXGZG]\  ;L, ,UF0J]\P  sZf5[8F  S,Dv! DF\  NXF"J[,

ZLT[  XLXFDF\  ,LW[,  GD]GFGF  ,MCLG[  RSF;JF  DF8[  RSF;6L

VlWSFZLG[ T5F; DFZOT VYJF BF; ;\N[XFJFCS DMS,L VF5JFG]\ VFJ]\ ,MCL

,LWFGL  TFZLBYL  ;FT  lNJ;  D/L  HFI  T[  ZLT[  DMS,J]\

VG[  T[GL  ;FD[  OMD"vAL  DF\  V[S  5+  ;FD[,  SZJM  S[  H[DF\  GD]GF

G]\ ,LW[, ,MCLGL XLXLG[ ;L, SZJF DF8[ JF5Z[,  ;L,  VYJF   DMGMU|FDGL
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5|lTS'lT o VFA[C]A GS, CMJL HM.V[P

s$f p5ZMST  SFINFSLI  HMUJF.VM  wIFG[4  J\RF6[  ,[TF\  TYF  VF

SFD[  OlZIFNLGL  OlZIFNGL  CSLSTG[  wIFG[  ,[TF\  WL  DM8Z  jCLS,  V[S8GL

S,Dv!(5 DF\ 5]ZJFZ SZJF DF8[GF H~ZL TtJM H6F. VFJTF\ GYLP JW]DF\4

VF SFD[  T5F; SZGFZ VD,NFZ[  RFH"XL8 ;FY[  OMD"vAL VG[  OMD"v;L ZH}

ZFB[, GYLP H[YL VFZM5LV[ S,Dv&&s!fsALf D]HA S[OL 5NFY"GM p5IMU

SZ[, K[  S[  S[D  T[DH &&sZf D]HA ,MCLDF\  VF<SMCM,G]\  5|DF6 _P_5 YL

JWFZ[  K[  S[  VMK]\  K[  T[  56 Z[S0"  p5Z GYL T[DH VFZM5LG]\  ,MCLG]\  ;[d5,

V[OPV[;PV[,P SR[ZL BFT[ a,0 8[:8 ~<; 5[8F S,DvZ D]HA ;FT lNJ;GL

V\NZ 5CM\R[, K[ S[ S[D T[ 56 ;NZ SFDG]\ Z[S0" HMTF\ O,LT YT]\ GYLP 

VFD4  VF  SFD[GF  5|MCLALXG  V[S8GL  S,Dv&&s!fAL  U]gCFGL

CSLSTGL  RMS;F. DF+ OMD"v;L  wJFZF  Y. XS[  T[D  CMI H[  OMD"v;L  VF

SFD[ ZH} ZFB[, GYLP GFDNFZ U]HZFT CF.SM8"GF lS|DLG, ,M ZL5M8"Zv!))_

GF 5FGF G\AZvZ&# 5Z 5|l;wW YI[, U]HZFT ZFHI lJ~wW AFA] ;JFHLGF

S[;DF\  GFDNFZ U]HZFT CF.SM8" wJFZF 9ZFjIF D]HA AMdA[ 5|MCLALXG D[0LS,

V[ShFDLG[XG V[g0 a,0 8[:8 ~<;v!)5) GF ~<;v$s!fAL GL D[g0[8ZL

HMUJF.GM  E\U  YI[,  CMI  TM  T[GM  ,FE  VFZM5LG[  D/JM  HM.V[P  VFD4

p5ZMST  TDFD CSLSTM  TYF  VF  SFDG]\  Z[S0"  wIFG[4  J\RF6[  ,[TF\  VFZM5L

lJ~wW 5|MCLALXG V[S8GL S,Dv&&s!fAL D]HAGF U]gCFDF\ 5|YDNX"GLI

5]ZFJFGF VEFJ[ TS;LZJFG 9ZFJL XSFI T[D GYLP p5ZMST CSLST D]HA

HIFZ[ VFZM5LV[ S[OL 5NFY" 5LW[,FG]\ Z[S0" p5Z O,LT YT]\ G CMI tIFZ[ DM8Z

jCLS, V[S8GL S,Dv!(5 D]HAGM U]gCM AGTM G CMJFG]\ DFGL XSFI T[D

CMI H[ ;\HMUMDF\ VF S,DGF E\U AN, 8=FI,DF\YL 5;FZ YJFGL H~Z GYL

T[J]\  VNF,TG]\  DFGJ]\  K[P  VFYL4 p5ZMST R}SFNFG[  wIFG[  ,[TF\  TYF S[;GL



                                                    7/7                      Criminal Case No.39-2026

CSLST wIFG[ ,[TF VFZM5L ;FD[ TCMDTGFD]\ OZDFJL S[; VFU/ R,FJJFGM

SM. VY" ZC[TM G CMI GLR[ D]HAGM VFBZL C]SD SZJFDF\ VFJ[ K[P

oo   VFBZL   C]SD oo  

s!f VF SFDGF  VFZM5LvDMCdDN C];[G ;,LD BMHFG[  lS|DLG, 5|M;LHZ

SM0GL  S,DvZ5(qALPV[GPV[;PV[;4  Z_Z#  V[S8GL  S,DvZ(!

VgJI[ T[DGL ;FD[GF WL  V[DPJLP V[S8GL S,Dv!(5  TYF 5|MCLP V[S8GL

S,Dv&&s!fAL  D]HAGF  U]gCFDF\YL ALG TCMDT  KM0L  D]SJFGM  C]SD

SZJFDF\ VFJ[ K[P

sZf D]NFDF,  5FJTL  D]HA  SAH[  SZJFDF\  VFJ[,  D]NFDF,  V\U[  VUFp

JRUF/FGL  S:80L  TZLS[  5ZT ;M\5JFGM  SZJFDF\  VFJ[,  C]SD VF  C]SDYL

IYFJT sSFIDf SZJFDF\ VFJ[ K[ VG[ HM4 VUFp D]NFDF, V\U[ C]SD SZJFDF\

VFJ[, G CMI TM V5L, ;DI 5]ZM YIF AFN T[GF DF,LSLGL BZF. SZL ;NZ

D]NFDF, lGIFDFG];FZ 5ZT ;M\5L VF5JFGM C]SD SZJFDF\ VFJ[ K[P

C]SD VFHZMH TFZLB  RF{NDL4 DFC[o  DFR"4  ;G[  A[  CHFZ  KjJL;GF\  ZMH  IMHFI[,
ZFQ8=LI ,MS VNF,T VgJI[GL :5[lxI, ;L8L\UDF\ HFC[Z SIM"P

TFZLB o !$q_#qZ_Z&P
D]\NZFvSrKP

s;]NL%TM 5F,f
VlWS HI]0LXLI, D[HL:8[=8 OPSP4

D]gN=FvSrKP
HHL; SM0o HLH[v_!$!)


