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:: LAW ON THE SUBJECT ::

14. Considering the law on the subject, at the
outset, the decision of the Apex Court in the case
of Kusumingots and Alloys Limited v. Pennar
Peterson Securities Limited, (2000) 2 SCC 74517
shall need to be considered, wherein the moot
question before the Apex Court was whether a
company and its Directors can be proceeded
aqaimnst for having committed an offence under
section 138 of the Negotiable Instruments Act,
which had been declared sick under the
provisions of the Sick Inaustrial Companies
Act, 1985. However, while deciding the said
question, the Apex Court has threadbare
considered the provisions of sections 138 to 141
of the Act and particularly, the dishonour of
cheques for insufficiency of funads in the account.
Aot 1t would be (o reproduce the relevant
observations of the said decision, which read as
under :

"10. On a reaading of the provisions of S. 138 N/
Act 1t is clear that the ingredients which are to be
satisfied for making out a case under the
provisions are :
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(/) a person must have drawn a cheque on an
account maintained by Him in a bank ror
payment of a certain amount of money to
another person from out of that account for the
aischarge or any adebt or other liability;

(77) that cheque has been presented to the bank
within a period of six months from the aate on
which 1t is adrawn or within the period of its
valiaity whichever is earlier;

(/i7) that cheque /s returned by the bank unpard,
erther because of the amount of money stanaing
to the credit of the account /s /nsufficient to
honour the cheque or that it exceeds the amount
arranged to be paid from that account by an
agreement maade with the bank;

(1v) the payee or the holder in due course of the
cheque makes a demand for the payment of the
saiad amount of money by giving a notice In
writing, to the drawer of the cheque, within 15
aays of the recelpt of information by him from
the bank regarding the return of the cheque as
unpala;

(v) the drawer of such cheque fails to make
payment of the said amount of money to the
payee or the holder in due course of the cheque
within 15 days of the recelpt of the sard notice;

XXX XXX XXX

12. Section 141 N/ Act /s a provision specifically
dealing with the offences by companies. Therein
/it /s laid down, inter alia, that if the person
committing an offence under S. 138 N/ Act /s a
company, every person who, at the time the
offence was committed, was in charge of, and
was responsible to the company for the conduct
of the business of the company, as well as the
company, shall be deemed to be guilty of the
offence and shall be liable to be proceeded
against and punished accordingly. Under the
proviso to subsection (1) it /s laid down that
nothing contained in this subsection shall render
any person liable to punishment if he proves that
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the offence was committed without his
acknowledge, or that he had exercised all adue
diligence to prevent the commission of such
offence.”

14.1 This Court /in the decision in the case of

Anchor Capitals of India Ltd. (supra) held that in
the case of dishonour of cheque no specific
averment in the complaint that the cheque which
was /ssued was In ract issued in the adischarge of
a aebt or a liability, /s necessary. It /s not rfata/
that such an averment /s not made. 7The Court
held that it /s also not necessary fror the
complainant to specrfically plead that the cheque
which was I/ssued to him and dishonoured was in
/act /issued in the discharge of a debt or a
nabiity.

14.2 In yet another decision of this Court in the
case of Girishbhai Natvarbhai Patel (supra), the
Court while discussing the presumption under
section 139 of the Negotiable Instruments Act
has held that the presumption /s not merely
required to be rebutted, but /s required to be
positively proved by the drawer that the cheques
were not /ssued agamnst the discharge of any
nabiiity or debt. /In absence of any cogent
evidence on the part of the accused, the trial
Court could not come to the conclusion that the
cheques were not /ssued agaimnst any existing
nabiity. On the strength of /eading cogent and
convincing eviadence in support of his claim, the
positive proof needs to be dislodged by the
accused. This presumption /s a presumption in
law requires to be demolished by the accused
with cogent evidence and unless and until the
same /s demolished, it cannot be said that the
accused has adischarged his burden successtully.

14.3 In the decision of the Karnataka High Court
in the case of Sri.Gurupadaswamy (supra), the
Court held that the complainant has to establish
that he has means to lend money to the accused.
Relying on the decision of the Apex Court in the
case of Krishna Janardhan Bhat (supra) as well
as Rangappa (supra), the High Court held that
the presumption mandated by section 139 of the
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Negotiable Instruments Act does /indeed include
the existence of a /legally enrforceable debt or
nability and to that extent the observation in the
decision In the case of Krishna Janardhan Bhat
(supra) was not correct. It was further held that
presumption,  however, IS a rebutiable
presumption and that it was open to the accused
lo raise a defence wherein the existence of a
legally enforceable debt or /liability can be
contested. There /s an initial presumption which
favours the complainant. Section 139 of the
Negotiable Instruments Act /s an example of a
reverse onus clause that has been included in
furtherance of the /legisiative objective of
/improving  the  credibility of negotiable
mnstruments. It /s a device to prevent unaue
aelay in the course of litigation. If the accused /s
able to raise a probable defence, which creates
doubts about the existence of a /legally
enforceable adebt or liability, the prosecution can
1alil. The accused may even rely on materials
submitted by the complainant himself, without
having to lead any ndependent evidence, in
order to raise such a defence. On racts, the
Karnataka High Court chose not to /nterfere as
the contentions were urged for the first time
berore the Appellate Court in the second round.
None of the 1indings was found worth interfering
with by the Karnataka High Court.

14.4 The Delhi High Court in the decision in the
case of Santosh Mittal (supra) has held that
1a/ilure on the part of the accused to reply to the
statutory notice under section 138 of the
Negotiable I/nstruments Act /leads to inference
that there was merit in the complaint. The Delfi
High Court held that the offence madepunishable
under section 138 of the Megotiable /nstruments
Act can be better described as a regulatory
offence since the bouncing of a cheque /s /argely
n the nature of a civil wrong whose impact is
usually confined to the private parties involved in
commercial transactions. In such a scenario, the
test of proportionality should guide the
construction and interpretation ofr reverse onus
clauses and the accused/defendant cannot be
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expected to discharge an unauly high standard
or proof. In the absence of  compelling
Justifications, reverse onus clauses usually
/mpose an evidentiary burden and not a
persuasive burden. Keeping this in view, it /s a
settled position that when an accused has to
rebut the presumption under section 139, the
standard of proof for doing so /s that of
preponderance of probabilities’. Therefore, /if the
accused /s able to raise a probable defence
which creates doubts about the existence of a
legally enforceable debt or liability, the
prosecution can 1a/l. The accused can rely on the
materials submitted by the complainant in order
to raise such a defence and it /s concelivable that
/n some cases the accused may not need to
adauce evidence of his/her own as observed in
the case of Rangappa (supra).

14.5 /In the decision of the Apex Court in the case
of Kumar Exports (supra), the Apex Court has at
length discussed the scope and ambit of the
presumption to be raised as envisaged under
sections 118 and 139 of the MNegotiable
mstruments Act. The Court held that unless
contrary Is proved, it shall be presumed that the
holder in due course of the cheque recerved the
cheque of the nature referred to under section
138 of the MNegotiable [Instruments Act in
aischarge of debt or liability. Apt it would be
reproauce the relevant observations of the said
aecrsion, which read as unaer :

9. .. .. Presumptions are devices by use of which
the courts are enabled and entitied to pronounce
on an Issue notwithstanding that there /s no
evidence or insufficient evidence. Under the
/ndian Evidence Act all presumptions must come
unaer one or the other class of the three c/asses
mentioned in the Act, namely,

(1) "may presume” (rebuttable), (2) 'shall
presume”  (rebuttable) and (3) ‘conclusive
presumptions”

(irrebuttable). The term presumption’ is used to
designate  an  Iinference, affirmative  or
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arisaffirrnative of the existence a ract,
conveniently called the 'presumed fact” drawn
by a judicial tribunal, by a process of probable
reasoning fom some matter of 1act, erther
Juaicially noticed or aadmitted or established by
legal evidence to the satisfaction of the tribunal.
Presumption /literally means ‘taking as true
without examination or proof’. Section 4 of the
Evidence Act inter alia defines the words 'may
presume’ and shall presume’ as follows :

"(a) ‘may presume’ Whenever it is provided by
this Act that the Court may presume a frfact, it
may erther regard such 1act as proved, un/ess
and until it is disproved or may call for proof of /t.

(b) 'shall presume’' Whenever it /s directed by
this Act that the Court shall presume a ract, it'
shall regard such rfact as proved, unless and unti/
/t /s disproved.”

/n the former case the Court has an option to
raise the presumption or not, but in the /atter
case, the Court must necessarrly raise the
presumption. Ifin a case the Court has an option
to raise the presumption and ralises the
presumption, the daistinction between the two
categories of presumptions ceases and the rfact
/s presumed, unless and until it is disproved.

10. Section 118 of the Act inter alia directs that it
shall be presumed, unti/ the contrary /s proved,
that every negotiable instrument was made or
drawn for consideration. Section 139 of the Act
stipulates that unless the contrary /s proved, it
shall be presumed, that the holder of the cheque
recel/ved the cheque, for the adischarge of, whole
or part of any debt or liability. Applying the
aefinition of the word proved' in Section 3 of the
Evidence Act to the provisions of Sections 118
and 139 of the Act, it becomes evident that in a
trial under Section 138 of the Act a presumption
wifl have to be made that every negotiable
/nstrument was maae or adrawn for consiaderation
and that it was executed for discharge of debt or
nabiity once the execution of negotiable
/nstrument is either proved or admitted. As soon
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as the complainant discharges the burden to
prove that the instrument, say a note, was
executed by the accused, the rules of
presumptions under Sections 118 and 139 of the
Act help him shift the burden on the accused.
The presumptions will live, exist and survive and
shall end only when the contrary is proved by the
accused, that is, the cheque was not /issued rfor
consideration and in discharge of any debt or
hability. A presumption /s not in ritself evidence,
but only makes a prima racie case for a party rfor
whose benerit it exists.

11. The use of the phrase "unti/ the contrary /s
proved” in Section 118 of the Act and use of the
words "unless the contrary is proved" in Section
139 of the Act read with definitions of "'may
presume” and 'shall presume” as given in
Section 4 of the Evidence Act, makes it at once
clear that presumptions to be raised under both
the provisions are rebuttable. When a
presumption is rebutiable, it only porints out that
the party on whom Jlies the auty of going forward
with evidence, on the fact presumed and when
that party has proaduced evidence rairly and
reasonably tenaing to show that the real ract is
not as presumed, the purpose of the
presumption Is over. The accused in a trial under
Section 138 of the Act has two options. He can
erther show that consideration and debt adiad not
exist or that under the particular circumstances
of the case the nonexistence of consiaderation
and debt is so probable that a prudent man
ought to suppose that no consideration and adebt
existed. 7o rebut the statutory presumptions an
accused /s not expected to prove his defence
beyond reasonable doubt as /s expected of the
complainant in a criminal trial. The accused may
adauce direct evidence to prove that the note in
question was not supported by consideration and
that there was no debt or /liability to be
aischarged by him. However, the court need not
/nsist in every case that the accused should
aisprove the nonexistence of consideration and
aebt by /leading direct evidence because the
existence of negative evidence /s neither
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possible nor contemplated. At the same time, it
/s clear that bare denial of the passing of the
consideration and existence of debt, apparently
would not serve the purpose of the accused.
Something which is probable has to be brought
on record for getting the burden of proof shifted
to the complainant. 7o disprove @ the
presumptions, the accused should bring on
record such r1acts and circumstances, upon
consideration of which, the court may either
believe that the consideration and debt aid not
exist or their nonexistence was so probable that
a pruadent man would under the circumstances of
the case, act upon the plea that they did not
exist. Apart from adaucing direct evidence to
prove that the note I/n question was not
supported by consideration or that he had not
/ncurred any adebt or liability, the accused may
also rely upon circumstantial evidence and if the
circumstances so relied upon are compelling, the
burden may likewise shift again on to the
complainant. The accused may also rely upon
presumptions of 1act, for instance, those
mentioned in Section 114 of the Evidence Act to
rebut the presumptions arising under Sections
118 and 139 of the Act. The accused has also an
option to prove the nonexistence of
consideration and debt or liability erither by
letting In evidence or /n some clear and
exceptional cases, from the case set out by the
complainant, that /s, the averments in the
complaint, the case set out in the statutory
notice and evidence adauced by the complanant
auring the trial. Once such rebuttal evidence /s
adaduced and accepted by the court, having
regard to all the circumstances of the case and
the preponderance of probabilities, the
evidential burden shifts back to the complainant
and, thereafter, the presumptions under
Sections 118 and 139 of the Act will not again
come to the complainant's rescue.”

14.6 The Apex Court /in the case of Krishna
Janardhan Bhat (supra) was considering the
question of burden of proof and presumption as
to existence of the debt. It would be appropriate
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to regurgitate relevant observations of the said
aecrsion, which read as unaer :

"20. Indisputably, a mandatory presumption is
required to be raised in terms of Section 118(6)
and Section 139 of the Act. Section 13(1) of the
Act defines "negotiable instrument” to mean ‘a
promissory note, bill of exchange or cheque
payable either to order or to bearer." Section 138
of the Act has three ingredients, viz. :

(7) that there is a legally enforceable debt;

(77) that the cheque was drawn from the account
of bank for discharge in whole or in part of any
aebt or other lability which presupposes a
legally enforceable debt; and

(7i7) that the cheque so issued had been returned
auve to insufficiency of rundas.

21. The proviso appended to the said section
provides for compliance of legal requirements
before a complaint petition can be acted upon by
a court of law. Section 139 of the Act merely
raises a presumption in regard to the second
aspect of the matter. Existence of /egally
recoverable debt /s not a matter of presumption
under Section 139 of the Act. /It merely raises a
presumption in 1avour of a holder of the cheque
that the same has been /ssued for discharge or
any aebt or other liability.

22. The courts below, as noticed hereinbefore,
proceeded on the basis that Section 139 ralises a
presumption In regard to existence orf a debt
also. The courts below, Iin our opinion,
committed a serious error In proceeding on the
basis that for proving the defence the accused /s
required to step /nto the witness box and unless
he does so he would not be discharging his
burden. Such an approach on the part of the
courts, we feel, /s not correct.

23. An accused for discharging the burden of
proof placed upon him under a statute need not
examine himself. He may discharge his burden
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on the basis of the materials already brought on
records. An accused has a constitutional right to
maintain sifence. Stanaard of proof on the part of
an accused and that of the prosecution in a
criminal case /s aifferent.

24. In Bharat Barre/ and Drum Manuiacturing
Company v. Amin Chand Pyarelal [ (1999) 3 SCC
35] interpreting Section 118(a) of the Act, this
Court opined :

‘Upon consideration of various juadgments as
noted hereinabove, the posrition of law which
emerges /s that once execution of the
promissory note /s admitted, the presumption
under Section 118(a) would arise that it /s
supported by a consideration. Such a
presumption Iis rebuttable. The defendant can
prove the nonexistence orf a consideration by
raising a probable defence. If the defendant /s
proved to have discharged the initial onus of
proof showing that the existence of consideration
was improbable or doubtful/ or the same was
egal, the onus would shift to the plantift who
will be obliged to prove it as a matter of 1act and
upon 1ts 1aiure to prove would disentitle him to
the grant of relief on the basis of the negotiable
mstrument. The burden upon the defendant of
proving the nonexistence of the consideration
can be either direct or by bringing on record the
preponderance of probabllities by reference to
the circumstances upon which he relies. In such
an event, the plaintift /s entitled under /aw to
rely upon all the  evidence /ed in the case
mcluaing that or the plamntift as well. In case,
where the defendant rarls to adischarge the initial
onus of proof by showing the nonexistence of the
consideration, the plaintift would invariably be
held entitled to the benefit of presumption
arising under Section 118(a) in his favour. The
court may not insist upon the defendant to
disprove the existence of consideration by
leading direct evidence as the existence of
negative evidence /s neither possible nor
contemplated and even if led. /s to be seen with
adoubt...”
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25. Furthermore, whereas prosecution must
prove the quilt of an accused beyond alf
reasonable doubt, the standard of proof so as to
prove a defence on the part of an accused /s
"oreponderance of probabilities’. Inference of
preponderance of probabilities can be drawn not
only from the materials brought on records by
the parties but also by reference to the
circumstances upon which he relies.”

/n totality of circumstances, the Apex Court held
the decision of the High Court as justifiable that
the prosecution has rarled to make out a case
agamst the accused.

14.7 In yet another decision of the Apex Court in
the case of M.S. Narayana Menon @ Man/
( supra ), the Apex Court was consiadering the
question of cheque /ssued for security or any
other purpose and held that the same would not
1all under the purview of section 138 of the
Negotiable /nstruments Act. Apt it would be to
regurgrtate relevant observations of the said
decision, which read as under :

'33. What would be the effect of a presumption
and the nature thereof fell for consideration
before a Full Bench of the Andhra Pradesh High
Court in G. Vasu v. Syed Yaseen Siftudadin Quadri
[AIR 1987 AP 139]. In an instructive judgment,
Rao, /. (as His Lordship then was) speaking for
the Full Bench noticed various provisions of the
Evidence Act as also a large number of case laws
and authorities in opining:

"From the aforesaid authorities, we hold that
once the defendant adaduces evidence to the
satistaction of the Court that on a preponderance
of probabilities there /s no consideration in the
manner pleaded in the plaint or surt notice or the
plaintiffs evidence, the burden shifts to the
plaintift and the presumption 'disappears’ and
aoes not haunt the defenaant any longer.”

It was further held:
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"For the aforesaid reasons, we are of the view
that where, In a suit on a promissory note, the
case of the defendant as to the circumstances
unaer which the promissory note was executed
/s not accepted, it Is open to the defendant to
prove that the case set up by the plaintiff on the
basis of the recitals in the promissory note, or
the case set up /in suit notice or in the plaint /s
not true and rebut the presumption underS. 118
by showing a preponderance of probabilities in
his favour and against the plaintift. He need not
lead evidence on all conceivable modes of
consideration  for establishing that the
promissory note /s not supported by any
consideration whatsoever. The words until the
contrary Iis proved' inS. 118 do not mean that the
defendant must necessarily show that the
document /s not supported by any Fform of
consideration but the defendant has the option
to ask the Court to consider the nonexistence or
consideration so probable that a prudent man
ought, under the circumstances of the case, to
act upon the supposrtion that consideration ard
not exist. Though the evidential burden is initially
placed on the defendant by virtue ofS. 118 /t can
be rebutted by the defendant by showing a
preponderance of probabilities that such
consideration as stated /in the pronote, or in the
Surt notice or In the plaint does not exist and
once the presumption Is so rebutted, the said
presumption ‘disappears’. For the purpose of
rebutting the initial evidential burden, the
defendant can rely on direct evidence or
circumstantial evidence or on presumptions of
law or fact. Once such convincing rebuttal
evidence /s adduced and accepted by the Court,
having regard to all the circumstances of the
case and the preponderance of probabilities, the
evidential burden shifts back to the plaintift who
has also the /legal burden. Therealter, the
presumption under S. 118 does not again come
to the plaintiff's rescue. Once both parties have
adauced evidence, the Court has to consider the
same and the burden of proof /loses all its
/mportance.”
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34. If for the purpose of a civil litigation, the
defendant may not adauce any evidence to
aischarge the initial burden placed on hHim, a
Tortiori’ even an accused need not enter into the
witness box and examine other witnesses /n
support of his defence. He, it will bear repetition
to state, need not adisprove the prosecution case
/n 1ts entirety as has been held by the High
Court. A presumption /s a /legal or rfactual
assumption drawn from the existence of certain
/acts.

35. /In P. Ramanatha Aiyars Advanced Law
Lexicon, 3rd edition, at page 3697, the term
presumption’ has been defined as under:

‘A presumption /s an Inference as to the
existence of a 1act not actually known arising
from 1ts connection with another which is known.

36. A presumption Is a concltusion drawn from the
proof of racts or circumstances and stands as
establishing racts unti/ overcome by contrary
proof.

37. A presumption /s a probable consequence
drawn from facts (either certain, or proved by
direct testimony) as to the truth of a fact alleged
but of which there /s no direct proof. /t follows,
therefore that a presumption of any ract /s an
/nference of that ract from others that are
known'. (per ABBOTT, C/., R. v. Burdett, 4 B.
and Ald, 161)

38. The word Presumption’ inherently imports an
act of reasoning a conclusion ofr the juadgment;
and it /s applied to denote such rfacts or mora/
phenomena, as from experience we known to be
/nvariably, or commonly, connected with some
other related facts. (Wills on Circumstantia/
Evidence)

39. A presumption is a probable inference which
common sense araws [from c/rcumstances
usually occurring in such cases. The slightest
presumption 1s of the nature of probability, and
there are almost infinite shades from slight
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probability to the highest moral certainty. A
presumption, Strictly speaking, results from a
previously known and ascertained connection
between the presumed rfact and the rfact from
which the inference is made."

40. Having noticed the effect of presumption
which was required to be raised in terms of
Section 118(a) of the Act, we may also notice a
adecision of this Court in regard to presumption’
under Section 139 thereof.

41. /In Hiten P. Dalal v. Bratindranath Banerjee
[(2001) 6 SCC 16], a 3/udge Bench of this Court
held that although by reason of Sections 138 and
139 of the Act, the presumption of /aw as
aistinguished from presumption of 1act /s drawn,
the court has no other option but to draw the
same in every case where the ractual basis of
raising the presumption /s established. Pal, /.
speaking for a 3/udge Bench, however, opined:

U Presumptions are rules of evidence and
do not conflict with the presumption of
/nnocence, because by the /latter, all that /s
meant /s that the prosecution /s obliged to prove
the case against the accused beyond reasonable
doubt. The obligation on the prosecution may be
aischarged with the help of presumptions of law
or 1act unless the accused adauces evidence
showing the reasonable possibiliity of the
nonexistence of the presumed ract.

42. In other words, provided the rfacts required to
form the basis of a presumption of law exist, no
ariscretion 1s left with the court but to draw the
statutory conclusion, but this does not preclude
the person against whom the presumption s
arawn from rebutting it and proving the contrary.
A fact /s said to be proved when, ‘after
considering the matters before it, the court
either believes 1t to exist, or considers Its
existence so probable that a prudent man ought,
under the circumstances of the particular case,
to act upon the supposition that 1t exists'.
Therefore, the rebutial does not have to be
conclusively established but such evidence must
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be adauced before the court in support of the
defence that the court must either believe the
defence to exist or consider its existence to be
reasonably  probable, the  stanaard  of
reasonability being that of the "prudent man'."
The court, however, in the /ract situation
obtaining therein, was not required to go /nto the
question as to whether an accused can discharge
the onus placed on him even from the materials
brought on records by the complainant himself.
Evidently in law he /s entitled to do so.

43. In Goaplast (P) Ltd. v. Chico Ursula D 'Souza
and Another [(2003) 3 SCC 232], upon which
relflance was placed by the learned counsel, this
Court held that the presumption arising under
Section 139 of the Act can be rebutted by
adaucing evidence and the burden of proof /s on
the person who want to rebut the presumption.
The question which arose for consideration
therein was as to whether closure of accounts or
stoppage of payment /s sufficient defence to
escape from the penal liability under Section 138
of the Act. The answer to the question was
rendered in the negative. Such a question does
not arise in the instant case.

44. In Kunaan Lal Rallaram v. Custodian,
Evacuee Property, Bombay [AIR 1961 SC 1316,
Subba Rao, /., as the learned Chief Justice then
was, held that while considering the question as
to whether burden of proof in terms of Section
118 had been discharged or not, relevant
evidence cannot be permitted to be withheld. If a
relevant evidence /s wrthheld, the court may
draw a presumption to the effect that if the same
was proauced might have gone unfavourable to
the plaintiff. Such a presumption was itself held
to be sufficient to rebut the presumption arising
under Section 118 of the Act stating:

‘Briefly stated, the burden of proof may be
shifted by presumptions of law or fact, and
presumpltions of law or presumptions of 1act may
be rebutted not only by direct or circumstantial
evidence but also by presumptions of law or 1act.
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We are not concerned here with irrebutiable
presumptions of law. "

Two aaverse inferences in the instant case are
lable to be drawn against the Second
Respondent:

(7) He deliberately has not produced his books of
accounts. (i) He had not been maintaining the
statutory books of accounts and other registers
/n terms of the byelaws of Cochin Stock
Exchange.

Moreover, the onus on an accused /s not as
heavy as that of the prosecution. It may be
compared with a defendant in a c/vil proceeding.
/n Harbhaan Singh v. State of Punjab and
another [AIR 1966 SC 97], this Court while
considering the nature and scope of onus of
proof which the accused was required to
aischarge in seeking the protection of exception
9 to Section 499 of the Indian Penal Code stated
the law as under:

U /n other words, the onus on an accused
person may well be compared to the onus on a
party in civi/ proceedings, and just as in civi/
proceeaings the court trying an I/ssue makes /ts
adecision by adopting the test of probabilities, so
must a Criminal Court hold that the plea made by
the accused /s proved I a preponderance of
probability is established by the evidence led by
him..."

45. /In V. D. Jhingan v. State of Utiar Pradesh,
[AIR 1966 SC 1762 ], it was stated :

e, /t /s wellestablished that where the
burden of an issue lies upon the accused, he /s
not required to discharge that burden by leading
evidence to prove his case beyond a reasonable
adoubt......... '

[See also State of Maharashtra v. Wasudeo
Ramchandra Kalidalwar, AIR 1981 SC 1186 ]
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46. /n Kali Ram v. State of Himachal Pradesh
[(1973) 2 SCC 808 ], Khanna, /., speaking for the
3ludge Bench, held :

Ceenn. One of the cardinal principles which has
aways to be kept /n view In our system of
aaministration of justice for criminal cases /s that
a person arralgned as an accused /s presumed to
be innocent unless that presumption Is rebutted
by the prosecution by proauction of evidence as
may show him to be guilty of the offence with
which he /s charged. The burden of proving the
quilt of the accused is upon the prosecution and
unless it refieves itself of that burden, the courts
cannot record a fnding of the guilt of the
accused.

There are certain cases Iin which statutory
presumptions arise regarding the guilt of the
accused, but the burden even in those cases /s
upon the prosecution to prove the existence or
racts which have to be present before the
presumption can be drawn. Once those 1acts are
shown by the prosecution to exist, the Court can
raise the statutory presumption and it would, in
such an event, be for the accused to rebut the
presumption. The onus even i1 sUch cases upon
the accused is not as heavy as /s normally upon
the prosecution to prove the guilt of the accused.
/f some material /s brought on the record
consistent with the innocence ofrf the accused
which may reasonably be true, even though it is
not posrtively proved to be true, the accused
would be entitied to acquittal.”

47. In The State through the Delfir Aadministration
v. Sanjay Gandhi [AIR 1978 SC 961], it was
stated:

U /Indeed, proof of 1acts by preponderance of
probabilities as /in a civil case is not foreign to
criminal jurisprudence because, Iin cases where
the statute raises a presumption of guilt as, for
example, the Prevention of Corruption Act, the
accused /s entitled to rebut that presumption by
proving his defence by a balance of probabiiities.

He does not have to establish his case beyond a
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reasonable doubt. The same standard of proor as
n a civil case applies to proof of inciadental issues
/mvolved in a criminal trial like the cancellation of
baill of an accused....... !

The evidences adauced by the parties before the
trial court lead to one conclusion that the
Appellant had been able to discharge his initial
burden. The burden thereafter shifted to the
Second Respondent to prove his case. He rarled
to do so. The submission of the Second
Respondent that the Appellant had not denied
his entire responsibility and the dispute relating
only to the quantum of debt cannot be
accepted.”

GURlsd YSIERAHI alIHER JMH 518 %Rl HlAUIlEd A
Rigid (ratio) o SIS GURell YRudlall AECTHI AHDa
WAUIRA of [A2avel Al %32 8, ia defl 64 5l &lsd

s Sl :

—:: YEEI ol.A a2 -

(¢) YAdlg] Yyegswl, ([d2aveiofl A31id sAA d ugdl
Y19loll HEAiSol AHEIAA ST GlIoidlof Llal AUY AHY S UIRdlal
o1 AUl d i3 olIHER HMH SIE Uldiall [AfAY YSIERAHI
wI0d Rcuidl el dgl dl udd $dell HERIiSoIHI d
Rituidl Heezu 2. oIHER YMIH SI2 [Evicix dveid el oflen
[Qetr 22 s sdlA1z, R01E(0) AAIFHR (Y.5).) U%—
13590l YslElHi MeINd 52d B 3 (sallotcd wYRRgS0A MRAUIN
Rituid yaol sI¥erR] 3 Alfcdd saloll Gl &E:A20 UIIsYRIof
U2 28d 8. dyai QisiA 23 ded] dxoyd Gefl adl el dl el d
YAdlg] 22lol de A5 algl dia veldd ddl QisiAloll AHILR 5
AsA Aol AHIUR RV Eld Hiofl A5 ogl. dyHi olIHER
Ml 12 ARl [Apea HeldRRIPDI, R0as (o)AAIGAR
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(Y.81.) Ux¥-uaso ol SuHi wUIMd sl Yxo MR{lsyrid
Uldlall 31 ca1990fl isiRlEd AIlAd sdlall Ui B, dYHi olIHER
YMla si2 Hlad] 2l RQeu 22 s AaA1d] Ecel, Blaa
AYld dioiR-us/R0¢ al 3A4Hi diflv 1€/ 0c/R0a¢ ol A¥
ANE YsIEH] MM sAT Yxol [sHloict 1A A Acofl MNeo]]
U5l B ol A1 UlsAIHI AEIAd 2 dio] B 8 5, S [aiely
RUfsd uild] Ad 4% of UIA al sIg el ulsd 92s] of .

(e) sRA1E] A Uldiall 20 2Hal 21Udl HI2, sRAIERA
Uld & 212f] olisai uARIdl HI2 A120Eal 1A UR dofl AdUIA AHis—
¥ &l YArdlig) 2Aicai I 2Y WA B, dal LAlotHi AUIH] AR, ¥
PW.1 d3l% duiddisi +1dd 8. sARAIERA ddoll AdUIHdll
AieatiHIHI wR1IAd 8 5, sAAE] dl AR dRA [@Adidll
Aoigy alef, ARG dieliol]l ¥33a1d aldi ARMIA s31€] uiAe]
31.A4,00,000/-51% Gdloll dld. A€ 283 ofl Ysaell T2
ARMMIA daofl 2Aloal gasgldlsa Aes dasgldlsguol Ul
uididiefl As of. 1305, 31.9,U0,000,/— ol dl.a¢/0C/a ¢
qia dlall oflH2lell AUl AT, ¥ SIJIEIRA dHoall Eall IR
anHlel dosell WidIHi dlLAG/0C/A¢ ol A% F¥HI SAYdI
d"'Uxoe dlg sisydee’ ol QAL Ud AH1dd AHY IR GIE HER
As Aos 2s JoSIRAIHI dl.RY/0C /A< ol A% d2Idd] HIS of [Ud]
" As oydd glol AUHIBo2 ol UsA oS FloR" ol AALY] URd
A1Ad. KU s3A21E1A A1RIV]A s1RIEAWA] SlHIes oiZlA HIsAd,
¥ 1Y) ¥4l 9di dall slgf ¥diot ANA ol duy ARIIA dell
8H YsAd alefl. 1H, ARMIRA  Uldioll YidIiHi Yg eisla o
gldl ©di gRIEYds d uidldl As AHNd &l suIE] 2119 o, .
Asedl] sUH 13¢ del 1w AU dl dARJIS] s2d 8, 2l
sidall ARMIRA Gsd Gl dlOd 8H YsUdIHi SYR Sl |
sidali AHRIV]a aoN. ¢f.AAs20ll SEHH A3¢ del AR oY 24 S3)
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a2l AsHioll eyl SHG €5 s3] A sSHAIY] s312A1E]] Aell 25H
4yl Al ol ARY S B.

(q0) S3RAERA Uldloll 3ol A€ot Hi 221G GuR elical
HXCloll €219 YRIUIRA Y S2d 8. §RAIEIRA doll AldiEal Aol
WRI9IHi 618 Gglall ool ysyell 31.9u,00,000/—- HI2
AR &R dofl wdicieiRlall [aiSId HI2 AN AYRAI GiSIAO o
ARy &l o RUSR Ud 52d 8. 3UIEl A AARI]A Slolofl (SHIoS
oIl AA B Fof Uidal AURMIA sc otefl. 241 A¥2NHI, N.I.
dszoll scH 138 88N dll Siojoll ¥3RAUIdIG] Uicol & & § olel d
aurRidl di2 sRAIEl &Rl YR ds Y SAAdI €Il
Kleldeaid] duld sA. sluIEl dE Ais—a3 Ul qHAd dsRA3]
As, Ais—av d¥l U ] As ed A, Ais—as Yl sUEA
doll dslagll H1IRsd HIsAd SlHies aldlA, dHis—a9 el oy
29).4.9].531ofl Uaiv, Ais—a¢ &l AsoldxAce 2dlu 2y AVd
8. Al sRUIE dIRlW 2§ /a9/09¢ ol A% E1Vid SAIAT 241d]
edl. sRUIEl &Rl AIUR A5 Y sAVJAI £2d19%1ofl Alrigeai?]
duld €211 8 § aoNRIAA gogdoe iseall saH 13¢ dfl Sigdl]
¥3RUIdlo] Ulcol SAUIHI A1) & ol Al SRAIE AHUMR ElUH
sAIH AHId] &, sRAEIRA Uldiad  duiRd s3lal el e2dId %
s3la Uldioll uiRAs wdicerd] bieindl 8. 41, shRagl N.I.
Aseoll sAH 139 A1 9iAd] sdH 118 8600l Siaioll URLRIRAT UR
ANIYR AUI HIZ2 6SER . sAH 118 dAIB] dAdl — Until the
contrary is proved, the following presumptions shall be
made: (a) of consideration; that every negotiable
instrument was made or drawn for consideration, and
that every such instrument, when it has been accepted,
indorsed, negotiated or transferred, was accepted,

indorsed, negotiated or transferred for consideration;
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dH%y, dNRIFod Fogdod Aseoll sdH 139 Presumption
in favour of holder.—It shall be presumed, unless the
contrary is proved, that the holder of a cheque received
the cheque of the nature referred to in section 138, for
the discharge, in whole or in part, of any debt or other
liability. Gulsd saHl of AYsd didal Js LIRSl dRELIHI AUd]
grrel Glefl 52 8 § dal slguel €9 21Ul Ao ¥dIGER] Ayel
AYYI AHifAs A YUIGER] ail [SRUIF HIZ Vs HRY B.

(a) AIH, sFRUIEURIoll YRIUI LAlal Adi STRUIEUR LU
Aso] AsAlsYlal e2idd B, ug Uldiofl Gae durRidi As GuR
ARVl el ofell dg 2ume s9jd Aud 8.

(a2.2) Ul aoneflAoid gorgHoe ise ofl sAH 139 ol
JofHlolal oisRAUI Aal dallel [Quld AifAAd sal Hi2, AR
A0i(dd oRu1g Adiofl Qesle 8, FHi siRIEIsIY Ad vHAHd] olald]
eq AUl ¥dIoER]oll ARdcdal UssR] S B, sAH 139 Hi
"ol YU [Aula A1l of i i YEll" A ICElall 248 A ol 5
AHRIVIA AYSUL oiSRIcHS AIlAd $2g ¥ A § As slguel
eq/SUIGER] YsUdl HIZ ANUIHT A1 of€fl, UG AR Ui
Sieal Y1 SAlall [AsEU & § d As SIUEAR0N €9/ ¥dIGiER] o]
IR6I%3 & 2ARdcyi olell ofl 2AciAd Fuofl URRUMA 3501 S
AHYER HIRIRY ofl FH [AUR] HiotdiAHi 2419, d 2d sie s 529
RAefA. 213, AU UIA A [Asey) 284 8.

(2a.2) ugdl ([Ascy Aed A Alfdd 59 § €9/ YUIGHER]
A Rccani of®f] — oiUIY YAdI Y $I al (oI ZduLl AIlAd 529
5 As £/ UIHER] YSUUl HI2 AMUdIH] A1 of &,
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(22.3)  oflal [Ascu Sl UssAH uRRa(dlell 2dec! dgal
Aeiidotlofl agydl &Rl £/ ¥dIciERofl AREI%3 Allddd s 8.
eafgar  He AR Yo shueni  shugleg  uXd,
SRIEISIA /[SHIoS dllle ofl eslsdl, 2rRIAHT sRAIEl S, dxey
[SHIoS allle>d ol ¥dIc Hi dAx ARNlatl Al.24R. LAl sad -
313 ol [o1deatdi, dxy edldl Hi As sl URRAMAM 60 23y
SAIHT AR &dl d 23 AR aigl ¥ Aeiidatl GUe] As SIS

g4/ %dIvierR] HIZ gy sal Hi AH1dd el dg MIUlosord 1S
uldofldlé] ®ed eiidl 2% 8.

(2.%)  ARNe Uldioll oiéId %Y s lofl AMH dS [SHIos
allglRlall ¥diol Y §3 S]] &l B. &Idall ZAuHI AHARI] YR
SlH1oS oflZlRAofl ¥dI6 AN olefl.

(12.u) @Rdle AR AUl GaeduiRidi Uldlall
Y19 Y Sloll A8 HA B.%¥HI AHis—v &l 2lu1Edd] GdeauiH
Sl A ¥RIA 8 5, A did Wil 8 5, AHIA AR T
A1ssA s dIFIW 24N dl dofl dlaid €211dd oiefl. A did wil & 5,
AHHA Ais HIRsA ARG SIS UA1 2410l ai€]. A4 did udl & 5,
ARIIA Al dspA3] As AUssA s diFIW AHANd doll A
AHARI YRAUIHI o], A did ui] 8 5, RIVlal UAI 2411 43
A2 HI SIS ol o2l A did U] 8 %, AR AISI Ald dlvid]]
58 R FAE €vd s &dl. A did Ui B §, o AISI Al
diviol] s3laIe euid sl guid & dosdiuZlaAi s1é A s1@] o udl.
A did Ui B &, 1A 285HI ¥ AS Y 52 B d Uloll s B. A
did vl & 5 & ARMall i) dlaile 2MNa dNRRANuIel 1Ny &. A
did w3l 8 %, 2HIRA A1 sIA Ul 5 doll UIaiRl a o]l 24d]
ol % U] Ay dotl UldaRlal 21 sIA AHIRIV] dS exiiddl a9l
A did Uil 8 35, eldal sIA dsAI] AsHi AR Y3y VA
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iAol sief 218l otel.2A did uil 8 5, AsAi U dIls AHHA
ollH dUd 8.4 did U3l ol 3, alislall dlaid, diRlu Alai 21H1R1
gdI2R duld 8.3 did U3l 8 § ds:u3] As Y dllRlloll SRV
Ud sd of@fl.A did uil oel &, AHIA VUEla SURY UER dIv
U AU o] 24al AIPIE BUR Uilg ¥RIIg 8. A did v o€l
5, 2AHIRA UZlal ve divt 2URII 2A10d1 d 2430e] duiel A4H13] U
ael. A did udl o2l 3, HIF A AJs usd 8l doll AHHA
U 2 B, A did Uil aie] 5, alcidfl s3I Wil sl ®.°

(29.5)  aydi SFARAIE] a3 A18e AvIR/ AHD HVoll AiIS—
vo &l 2y YRAdloll HldiEatIHIHI AAIA wRIdd & §, Al SIHdll
ARIA sl Wlaw ddiel yidel 2Aa 0au ol q1dai
@Aidiall oild 818 Glall ».9U,00,000/— dlOd. ¥ 2RAJIA
Alor1 gasgloflsoll gsi0t HlBU As, ¥ HEA dlofl GIx3Ai
Ad 210 A g¥ell HeaHi ud A4l €1 dd] diIET . AHRI]
sRuigloll &1& G8lal d18A UAI URd A1UdI of &1 d 43o] duilRl
Adig &l d HI2 sRAERA dla Alal gasglollsAell gslal,
HRx%1U2 HEA AldIdd Al dAloll &1%3NAHI dl.au/ou/ 9 al A%
AR a2l Ao As I [Aailectigoll g1xHi dUIRl SAUINHI
AH1dd Aol IR Glle A8l Sl A s ANYIHI AH1dd. sRAUIEIRA
ARIIA 619 Gelotl 2A1Ud DU YA ANYYI A4S &lddl] sRuIE
EIVid Sd.

ARIIel [A.9.8] tdRl sJAIHI AH1Ad Bde dURAAHI A
¥RIId & § ' Sl $2RAUIEl § BEl 0 a¥ef] A1y ©. A did
Uil 8 5, AIRAY § SAAIE] A18 ol1H.S1E AH2 612 LA ©.HRI
AIEaIHIHI Al SIHall s3RAIE] A s Helalloll s diRlv dlaigld
sH AHAINd doll SIF GAU s oledl. A did vl & ¥, ssdIdl
duilRidl A A8l s3d al?fl. 21 sidall SARAIEIRA duiRIHI Al sed 3
33 A Hal 6ld AlE odell. A did Wil 8 %, duliRidl HIZ sI%3HI
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&Ad oell. AHige 2491 ¥RIA & ¥, qQU,00,000/— HI3]
&l ANUA B. A did U3l B 5, Ul ofl Ad] ed] 2401800 sBUIg
duiiel HI3l el%3] Hl AAM of 8l d disid Hal SIe waAigld] o],
A did w3l oiefl 3, 41 513 sTRAIEA HIF) 8I%HI SIS AS AIUYIHI
A19d o€l 1 did vl ol §, 2RduiAHI uld] eslsd wIdd 8.
A did vl o8l &, sABIE] HRI @A adl 81> dofl Widl s3luiea
AHol 21Udl W1E] Yotiofl 241y 8.

(1R) ARVl [G.9.2] LRl oiUIg AdIHI 2A419d 8 § As
Aeal Al Yot As Y] Qlol ofl A AT U $2d B. ASH
¥ UfScdll el & dol AR cielldd ol Fe aidNl.gogHoe
As2ofl SAH 13¢ YA GHail Yol Gloidll of &ldlall GiRUIY AdIHi A19d
®. Al duisy oid.glcel aigsiéal 2025 (0) AIJEL-DL
1395622 d Nitesh Yadav Versus State Nct Of Delhi & Anr.
qIo YSIEIH] HYAISOl S B 5
“28. Though it is correct that Section 18 of NI Act,
states that when there is a discrepancy in the
amount of cheque as mentioned in figures and
words, the words shall prevail. However, as has
already been mentioned above, such discrepancy
did not weigh with the Bank which clearly stated in
the Return Memo that the cheque amount was
Rs.4,65,000/—. Likewise, overwriting of the date
on the cheque, has not been considered as a
material interpolation meriting dishonour of the
cheque. In these circumstances, it would not be
appropriate to dismiss the Complaint under
Section 138 of the NI Act on technical ground,

without putting the parties to trial and without
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affording opportunity to prove their respective

cases.”

(22.9) AUlH, BWsd Ysleld tAlal Adi $sd 2sollsd
sRREIRR s3UIE sIdl ASIY agl, ¥ Alal Adi A€ dsA3] AsAHi
AeeElHi “Seve Lack Fifty Thousasnd Only” al ;siHi
“7,50,000/—" dWd 8, ¥ tla dAdi 2udI Hles 2Jd eldig]
eI AHIA 8, ¥ AR dB el Aga vl 20dTal duid & %
ol d 2ured| sdlofl dicield] 2RIVlall 2R &. %1 AARIV] e
A1 2sallsd oA AdIdi 2419 A A2NHI ARV oflZ]A HRlal|
YUl dl AER FAoll AHoA HWAY] gIRIEld 280 Ysdl Ulid
goa1g] siidig] 2ol ANl o] A5 8§, U3 §5d 28oflsd SRERIRR
s3luiEl s13l Asidl a2l 2ol 211 RpAIY ARl 216 AUUIHI
A1dd] ael,

(23) ] aaNeflRAcid gorgdoe Aisedl] saH 118 4ol 139
oll Gojlall [Atto] AIlAd Sl HIZ2 ARV &RI clRUIY Adl Hi
A1Ad 8 5 sRIE dloid gasiARoid 32 aefl. 2R dB
¥eldd 8 5 sAAIERA Bde duiiHi 2dlspd & 5 Udl 2119
AHRMIoll S1g RAER o2l AHY AHIA 8EHI ¥ AS Y A B d
U&lall As B. g 2dISRA 8 35 A1 241 s1A UE] 5 doll UIEal?
al oiZlal A1) o1l 3 V] dH dall UigalRlal 41 513 AR il
e21ddl ate]l. GuRid 2dIsRA & 5 &lddll sIA dsA3] AsAHi ARV
52 NHY uvielld]l sig el oell. A1, AR dE UEld
Glot1dd oi®fl da Rlleld] Ulall Uialr dil3 yel &ldoll AHIRI]
o AR adl5 eildd o], sluIE]l LarRl 2uwe LdlSlol 52 H A
% c11olerd] VElatl etiefeR ofl BA1udel 2411l a5 clolidd 8, %
A1 ZA4Hi 219 sl vellsTor aied] 240l 241R1U1 A ci1lleR] Vol slef
Uléa2 olel.
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(23.2) RNl ciUIdal taulal Adi §31AUIE] d§ Uldlel] Gae
duiRidi A eslsd 2dIsRA 8 5 As GUR &ldall ARl 24 o1ef]
A ARV A A3l gAdslollst Aes JASZISEA ofl UlaR &
dg 1elshl s2d o€l § e=11dd oi&]l dal APNHI ¥ Ulsd ol As
ad€fl 5 d lSdA As ANVd ol d UlSdofl sIRIEARC FdIciEIR]
oloid] atell, & AARIlall ciéUIY Aled AUYIH] 41D 8. xef] ¢
aaNeflAcd gorgdoe Aseoll sAH 118 2ol 139 oll gHioll of
Aoiéd gy 8.

(1) AIH, BSd dHIH 65ISAl AUl BUR SUIHI AIAd AU
Yol s3AIEloNl YA 25218 Y14l Feidl eldiell 41 AHEIddg]
Hiolg 8 &, ARIIRA 2ARIIall Viidlell sARuIEUIN As SAUIE]l|
SIEAR0II Aellall Ysgell U2 dgil 2qARlall siugA Id ayd e
A5 dal gdiofl Ysaell U2 siuilad »iha 8 d eslsd dul
ARMIA ¢l aoNAflRIdd golrgdoe As2oll sEH— 13¢ YXCloll
Joll 52 & d &SISd g Aol 255 Gurell scfla ad] otefl 240l d
eslsd g3RuIEUe YRR yel 83 Asd ofell 2l dell Yel ciciR—9
Aal 2 ofl YYIGt “ alSR “ Hi 1] Y&l 6ioR — 3 UcA v §SH
(61 Yot 5> ©.

— .1 §SH -

() [slotd MIRflaR sisoll sad uu (1) wHoud 4|
sidall AR Y31 Daeg yiaiell, @, anSa A,
AMAHERA A1, elaasa &l 2RUIE %¥dl s, YF¥—5E oflla ¢l
adNeflRAcid gorgdoe Aseoll sAH A3¢ A8 diRAAI SAH— AT
H¥Glall [RI211u12 Yosl ofl dalddaHiell (oiehy s2udl ©IS] ysdiail
854 S41AHI 419 B.
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(?) ARIRA sl.ul.sisdl sad w39 (A1) Yxor «dld
SieHl &1% Wdldll Gizu] #HI2 »Aé1 120000/~ ol WHlot 2%

5d4I.

8sH A1RAY viell AeidaH difl, cinidlal d2

sl.
dl.2/9/2029 (M. A, gall )
Y0 : YA —S0H Als aysllud Avee,

% — S8,
GJ01472



