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28. That apart, the manner in which the Investigating Officer (PW—
16) went about drawing up the proceedings forms an important
issue in itself and it is equally debilitative to the prosecution’s
case. In Yakub Abdul Razak Memon vs. State of Maharashtra
through CBI, Bombay12, this Court noted that the primary
intention behind the ‘panchnama’ is to guard against possible
tricks and unfair dealings on the part of the officers entrusted
with the execution of the search and also to ensure that
anything incriminating which may be said to have been found in
the premises searched was really found there and was not
introduced or planted by the officers of the search party. It was
further noted that the legislative intent was to control and
check these malpractices of the officers, by making the
presence of independent and respectable persons compulsory
for search of a place and seizure of an article. It was pointed out
that a panchnama can be used as corroborative evidence in the
Court Cr.P.C. for the purposes of a valid panchnama : ......

...... It was held that a panchnama would be inadmissible in a Court
of law if it is recorded by the Investigating Officer in @ manner
violative of Section 162 Cr.P.C. as the procedure requires the
Investigating Officer to record the search proceedings as if they
were written by the panch witnesses themselves and it should
not be recorded in the form of examining witnesses, as laid
down in Section 161 Cr.P.C.

32. Witnesses to the panchnamas and the seizures acted as mere
attestors to the documents and did not disclose in their own
words as to how these objects were discovered, i.e., at whose
instance and how. Ergo, no lawful validity attaches to these
proceedings recorded by the police in the context of collection
of all this evidence.
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