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dlHER AU Aeldd Nanjundappa & Aer.

Versus. The State of Karnataka, 2022 LiveLaw (SC)

489

85,

(¢)

= 2022(0) AIJEL — SC 69281. ofl YSIEIHI KIS0l S

“1. This Appeal challenges the judgment and Order dated
07.02.2017 passed by the High Court of Karnataka at Bengaluru in
Criminal Revision Petition No. 1048/2010 dismissing the Petition
filed by the appellants herein, The High Court confirmed the
Judgment and Order of the Trial Court and the First Appellate
Court convicting the Appellants under Section 384(A) read with
Section 34 of the Indian Penal Code (for short 'IPC') and
sentencing thes to undergo Simple Imprisonment for 1 year and 3
months and penalty of Rs. 3000/ each with default stipulation of

Simple Imprisonment for 3 months.

11. For bringing home the guilt of the accused, prosecution

has to firstly prove negligence and then establish direct
nexus between negligence of the accused and the death of

the victim, Perusal of the record reveals that out of various
witnesses arrayed by the prosecution, there are no eye witnesses.
Any evidence brought on record is merely circumstantial in
nature. We are constrained to repeat our observation that it
sounds completely preposterous that a telephone wire carried
11KV current without melting on contact and when such current
passed through the Television set, it did not blast and melt the
wiring of the entire house. It is even more unbelievable that
Appellant no. 2 came in contact with the same ane voltage and
managed to get away with a few abrasions. The Appellants
therefore are entitled to be given the benefit of doubt; more so,
when there is no report of a technical expert to corroborate the

prosecution story.”

olIHER JRId &lEf sl Tejrav Uttanrav Ranit

Versus State Of Gujarat, 2924 (3) ALJEL-HC 247871,
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Criminal Revision Application No. 606 of 2012 = 2024
(0) AIJEL — HC 247871 ofl YSIEIHI AUISol S B 5, -

“18. None of the eye witnesses or the occupants of the
motor vehicle deposed criminal rashness, which is
equal to hazarding a dangerous or wanton act with the
knowledge that it is so, and that it say cause injury,
but without intention to cause injury, or knowledge
that it will probably be caused. It must be pointed out
that rashness and negligence are not the same things..
but to some extent, they are in diametric axis. Mere
negligence cannot be construed to sean rashness.
There are degrees of negligence and rashness and in
order to amount to criminal rashness or criminal
negligence one must find that the rashness has been
of such a degree as to amount to taking hazard
knowing that the hazard was of such a degree that
injury was most likely to be occasioned thereby.
Criminal negligence is gross and culpable neglect, that
is to say, a failure to exercise that care and failure to
take that precaution which, having regard to the
circumstances, it was the imperative duty of the
individual to take. Culpable rashness is acting with
consciousness that mischievous consequences are
likely to follow although the Individual hopes, even
though he hopes sincerely, that such consequences

may not follow. “

(20) olHER JRId slgfsic Sandipbhai Lallubhai
Chaudhary Versus State of Gujarat, 2024 (0)
ALJEL-HC 247902, Criminal Revision Application
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No. 347 of 2012 ol YSIEIHI AUHIS0l WA B 3,

“6. Undoubtedly, the pillion rider in the present case has expired
receiving injury on account of road accident. But, what requires to
be seen and proved by the prosecution is the rash and negligence
driving though both are not the same things as mere negligence
cannot be construed rashness. The prosecutions also required to
prove the degree of negligence and rashness and it should not be to
amount the criminal rashness or criminal negligence. That one must
bear in mind in such circumstances rashness has to be of such a
degree as to amount to taking hazard knowing that the hazard was of
such a degree that injury was most likely to be occasioned therety.
The criminality lies in running the risk or doing such an act with
recklessness and Indifference to the consequences. The words rashly
and negligently are distinguishable and one is exclusive of the other.
The same act cannot be rash as well as negligent.

7. In the present case, the prosecution has examined PW 1
Sanjaybhai, complainant, at Exh.8 who has deposed that he is driver
of the jeep which was kept on the road side. He has further deposed
that suddenly one motorcycle came from behind and dashed with the
backside of the stationary jeep whereby three persons including
driver of the motorcycle received injury. He also deposed that
motorcycle was coming in a speed. In the cross-examination, this
witness admitted that he was standing in front of the jeep and has not
seen that in which way the motorcycle was coming. He reached to
the spot once he has heard the sound of accident. Thus, the said
witness is not the eye-witness and has not seen the deceased riding
the motorcycle rashly and negligently.

17. In background of the above settled proposition of Law and on the
critical examination of the aforesaid evidence of the prosecution
side, in my opinice, the rash and negligent driving by the prosecution
is not proved, No witnesses have deposed that accused was riding
the vehicle in rash and negligent manner knowing folly well that his

act would endanger to human Life of someone else.
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(29) dIHER 2RI &lgsic bharatsinh Sonabhai
Baman Versus State Of Gujarat, 2023 AIJEL-HC
247609, Criminal Revision Application No. 338 of
2010 of| YSIEIHI AUAISal S B 5, :

“17.1) Upon perusal of the complaint and the evidence of the Pathan
(PV-4) and complainant. Nasirkhan Investigating Officer Kanatha
Arathal, no one has deposed or uttered a whisper about rash and
negligent driving of the accused. Merely the complainant has stated
in the complaint and deposed that the applicant-accused was driving
the S.T. Bus in full speed but the speed of the vehicle would not
amount to a rashness or negligence. In the offence under Section
304-A or 279 of the TPC, prosecution must have to prove that he
accused was driving the vehicle in rash and negligent manner.
Admittedly, the prosecution witnesses have not stated anywhere in
the evidence that the offending vehicle was driven by the accused in
rash and negligent manner. Learned trial Court as well as the learned
appellate Court have also relied on the doctrine of res Ipsa Loquitur
but it is needless to say that even in the panchnama of scene of
offence, no any detail is stated. The width of the road is 22 feet and
is a one way road. Both the vehicles were proceeding in the same
direction. It is admitted fact that the defenje has not put any effort to
prove any contributary negligence on the part of deceased however,
in a criminal trial prosecution has to stand on its own leg,
prosecution cannot take advantage of weakness of defence. Both the
Courts below have relied on the doctrine of res ipse loquitur but in
absence of any material on the record, no presumption of rashness or
negligence could be drawn by Invoking the maxim or doctrine of res
ipsa loquitur. In the case of State of Karnataka vs. Satish reported
(1998) 8 SCC 493 the Honble Supreme Court has been pinased to
hold that there was no any evidence on record to establish rash and
negligent driving of the vehicle on the part of the accused, No

presumption can be drawn and it is for the prosecution to prove and
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establish rashness or negligence on the part of the accused hefure
conviction under Section 304-A or 279uf the IPC.

(7.5) As discussed herein above, it becomes crystal clear that the
conviction under Section 304-A read with Section 279 of the IPC
cannot be founded merely on the doctrine of res ipsa Loquitur.
Under Section 279 of the IPC, the rashness or negligence must be
what say fairly can be described as a criminal rashness or criminal
negligence. As accused can be convicted of the offence under
Section 279 of the IPC, there must be more than some error of
judgment or mere carelessness on the part of accused to render a
personliable for criminal negligence. Even to draw any such
presumption there is no material or evidence on record collected by
the Investigating Officer. Even, the panchnama is not properly
drawn. In the case on hand, the panchnama carried out is below par.
The accident is not Investigated in proper and scientific manner,
shotograph or the site plan is not prepared or produced. The
panchnans of scene of offence isalso not satisfactory. The exact
point of impact as well as any tyre skid marks or damage to bus is
also notwentioned. Even, where vehicles come to rest after collision
are not demarcated clearly. Such exercise would enable the Court to
examine the evidence in much more objective sanner. While the
anus is on the prosecution to establish the case beyond all reasonable
doubt that the vehicle was being driven in rash or negligent sanser
and what is rash or negligent driving would depend on the fact and

circumstances of each case.

In the present case, witness has not stated shout the rash and
negligent driving on the part of the applicant-accused. Even if it is
believed that the vehicle was being driven by the accused in full
speed, high speed itself in saclear expression. There is nothing
record to establish that the accused driven his vehicle in rash and
negligent manner. Therefore, the applicant is not liable to be

convicted under Sections 279 and 304-A of the IPC.
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(2?) dIHER JRId  &lEsie DALAPATBHAI
RAMESH BHAI VASAVA Versus STATE OF GUJARAT,
R/CRIMINAL APPEAL NO. 1360 of 2011 Date:
22/06 /2020 ofl YSIEIHI AUdIS0l WA B 3,

“27. On appreciating the oral evidence of the injured witnesses, it is
clearly found that every witness has emphasized on the fact that
tempo was being driven at a high speed and due to that driver has
lost control over tempo near the place of occurrence. At this
juncture, it is worthwhile to refer to the decision of Honourable
Apex Court in the case of Mrs. Shakila Khader And Ors. vs
Nausheer Cama And Ors. Reported in AIR 1975 SC 1324, 1975(4)
SCC 122, wherein it was observed that main criteria for deciding
whether driving which relate to accident was rash and negligent is
not only the speed but the width of the road, density of the traffic
etc. Further in the case of State of Karnataka v. Satish (supra), the
Honourable Supreme Court has held that merely because truck was
being driven at a "high speed" does not bespeak of -either
"negligence" or "rashness" by itself. "High Speed is a relative term
and criminality is not to be aresumed subject of course to some
statutory exceations. In absence of any material on record.no
aresumption of '"rashness" or "negligence" could be drawn by

invoking the maxin "ras ipsa locutar”.

(23) dlHER dRid slgsic STATE OF GUJARAT
V/S MAHMAD SARIF UMAR GAJAL MUSLIM, G.L.M.
2007(3) 561,=2007 AIJEL —HC 219667 il YSIEIHi AUdISol
WS, ¢

A scrutiny of the evidence brought on record by the prosecution as

reproduced herein above, reveals that what has been brought on
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record is the fact that an accident took place, that the accused was
driving the tempo, the deceased persons were coming on a bicycle
which dashed against the tempo on the righthand side. they sustained
injuries and later succumbed to them. A camulation accrutiny of the
antirs evidence on record does not asint towards rash and realisent
driving an The anct of the accused. As has been held in state of
Gujarat vis Dr Maltiben Valjibhal shah (Supra) to constitute an
offence under section 304-A of the Indian penal code. It is necessary
for the prosecution to etstablish that the act of the accused is rush or
negligent and by such act the death has occurred and that act does

not amount to culpable homicide.

(1) URAIE SFUIEUSA AisS—7 &l UA AIBE 2121 AU
13 yotlofl A Ad]1 YA A10dE B §, 241 SI3 #2021 Yol iR Al
cioflowofl Ucoll &l A0l s3RAIE] dAlall ciollowall Al IR,
Aolldall [EAA 1ol A1 ¢iRs d1od elxUledyie] slol 241dd 5,
dHRl eflesiatl Ucoll [Euidlclotall xAs523Id 2Ad & Xl ¥oikd
gidled ¢ vid d1dd el Kl Al ¢y w¥oikd eldled uiid
ddall ciiell 2Hal cllem 2419 elVled 2Rd. elRVleddi dlall
c1oflowiofl Ucoll Yy UINAI 4ol ddHoll @RI Uol1d] Sdigf &1,
uldla el sdlg) sadl A UdalidiAdi Ael sdl. Jlla
siserdfl a1%3Hi dlal [Euidldadl] dirl adidd] 21a [Euidldetal
¥ gl Ad d aid1dd]. AR alle diRla JIRAH sdl def 21-31d
Aol IR GllE dIRl Adlal AlUdl AHIYall Id s Yol ild
Qe s3dl. 211 Euidldiaioll @il Fidl d3Hotl U el ANl G119
sieflR w1l LA, dullal UaliHIofl oS Gididdl d2il dAl U
ol. 1 alE A8l ANl oidId B. ¥ Ualiy YAUIHI Ais—u &f] 2%y
8.

oiRAI9ueiall [Aglol dsld &l AH.%. €Al &Rl SAUIAI
AIA Bde dUIRAHI AIBE A did S0d S2 8 5, UIAA Udaliy
aullal dilal 2uel sdigf sacll A A8l sedl. AIBE A did §Yd
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R 8 5, UllGAd dAA sIE &lssa duwidd aefl, uig ullad
Uldlofl o1d ® d sfssd dulla ddl A8l dladl. A1se A did
Soid S O 3, YANiR dlall ¢flall Ucoll adl &g 2icitllail

alld A=A UAalIHIHi A8] sd].

(au) RURGIE SFAIEUR Ais—5 &l Uy 2A1ze VAl
AHDAHIY HEHIA Ylofl A A YA A1Ud B §, HQI ¥ollR
Allol] el i AHal sTRAIE] dlall eixflesl &R, Glalldall [EUR
AR GRS d12A ddllall ¥siRfla slUledsie]l slo AH1dd 5,
[Euidldlal al [Euseiige] visaia add & €] «oikd aluled
X uiid dIdd 81> Al VHal d=lell ufd ¢ ¥oRRd elRUled uiid
aR)dl. elRUledi Aol eixl®al dieflR gon &Jd &l dofl ARUR
Al &dl, A ARUR lulal dofl vieR weIdl 2AJdI. dal 9y
ARYR HI2 HHEIUIE AY ¥dlgf Sbcll, ANIYUoAH] AHHEIUIE A
¥dl &l d duid RdIHi d Yy UIAdI. dHal dofl diiol dgfal ¢fx
ASIS elRuzd UId AacYdod Ud HIdd, Al SIseR dal R
WM& A &l doll ULAH. AI3 YoRd ellfued ¢ vid e
Rdl. Al SIsRell al?ldl UIdIA dilal [Euidldalell d”i
oid1dd] 2Aa [EuidlAcial & g &3d d oididd]. d guid a1,
Axllall el [Eus a0 2l pa2leid 213 81%2 &dl.
A1 diRial %l Ue Guell 2R §31 2R-d &ldig ¥LIle AH1dAd.
uiferd [Euid] datol] diRiog Ubalia s31 dal dflofl agil aimeie
pg2flengofl el dl9d. R ole diridl LA, a1 agf 213d
ol IR GlIE ARl dflal Audl AH1%Yall I a1 Yol 2ilda
[Qel s2dl. 211 [Euidlciotofl diRl Sidl dHell Ue el A&l ¢413]
dieflR genAdl A d=lal AiS. U 919) Udaliy sididdl dHl Y
ol. * a5 el & Yol AUl 6idid &,

oiAI9Uiall [Aglol usla 2l AH.%. €Al &IRI SAIAI
AHIAdd G2 dUIRAHI AIBE A dId S9d S2 B §, UIAA Udal1y
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dvflal dxflal el salgl sdall el scll. A1BE A did Sofd S B
g, JllGAa dA1A slg &lssd a@uidd oel, ug UG uldiof]
od ¥ d &lssd aulla A48l dladl. A1ze 2 did sofd s & 5,
xRalR dlall eidl® adl alg 2Acitllall olid A UdellHIHI el
sdl.

(25) SAAEUd Ais—9el sl [kusend
SR HeHalRAIA Yool Al Ad] YA ANd B 5,
Glolld dl R0.09.2U dl AY AURall ULl AUPI”IR dI19Y|d]
AIRAUIRS Galdl. dflal sIH A Yozl ¥dle] &1 val d=lall aflof]
Gigol olldd [Euld] G.d. *3 dail [Es?I [AdiRl HI8 dflall &2 241dd
Bl al dofl A1A43] GYAY2 Yokl #SIA A11Ad &I, d=lal ol 48
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