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243580 oil YSEI Hi ollHER YRId &1 51& &R eiddIHi AH1Ad
sIEl ofl URRA(A o UlIal Adl.

:: LAW ON THE SUBJECT ::

14. Considering the law on the subject, at the
outset, the decrsion of the Apex Court in the case
of Kusumingots and Alloys Limited v. Pennar
Peterson Securities Limited, (2000) 2 SCC 74517
shall need to be considered, wherein the moot
question before the Apex Court was whether a
company and its Directors can be proceeded
aqaimnst for having committed an offence under
section 138 of the Negotiable Instruments Act,
which had been declared sick under the
provisions of the Sick Inaustrial Companies
Act, 1985. However, while deciding the said
question, the Apex Court has threadbare
considered the provisions of sections 138 to 141
of the Act and particularly, the dishonour of
cheques for insufficiency of funads in the account.
Aot it would be to reproduce the relevant
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observations of the said decision, which read as
unaer:

"10. On a reading of the provisions of S. 138 N/
Act it Is clear that the ingredients which are to be
satisfied for making out a case under the
provisions are :

(7) a person must have drawn a cheque on an
account maintained by him in a bank for
payment of a certain amount of money to
another person from out of that account rfor the
aischarge of any debt or other liability;

(77) that cheque has been presented to the bank
within a period of six months from the aate on
which 1t is adrawn or within the period of its
valiaity whichever is earlier;

(7i7) that cheque /s returned by the bank unpard,
er/ther because of the amount of money standing
o the credit of the account /s Insufficient to
honour the cheque or that it exceeds the amount
arranged to be paid from that account by an
agreement made with the bank;

(1v) the payee or the holder in due course of the
cheque makes a demand for the payment of the
salid amount of money by giving a notice in
writing, to the drawer of the cheque, within 15
aays of the recelpt of information by him from
the bank regarding the return of the cheque as
unpara’;

(v) the drawer of such cheque fails to make
payment of the said amount of money to the
payee or the holder in due course of the cheque
within 15 days of the recelpt of the said notice;

XXX XXX XXX

12. Section 141 N/ Act /s a provision specrfically
aealing with the offences by companies. Therein
/it /s laid down, inter alia, that if the person
committing an offence under S. 138 N/ Act /s a
company, every person who, at the time the
offence was committed, was in charge of, and
was responsible to the company for the conauct
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of the business of the company, as well as the
company, shall be deemed to be guilty of the
offence and shall be liable to be proceeded
agamnst and punished accordingly. Under the
proviso to subsection (1) it is laid down that
nothing contained in this subsection shall render
any person liable to punishment if he proves that
the offence was committed without his
acknowleage, or that he had exercised all adue
difigence to prevent the commission of such
offence.”

14.1 7hHis Court in the decision in the case of
Anchor Capitals of India Ltd. (supra) held that in
the case of dishonour of cheque no specific
averment in the complaint that the cheque which
was issued was In ract issued in the discharge of
a aebt or a liability, /s necessary. /It /s not rfata/
that such an averment is not made. The Court
held that it /s also not necessary for the
complainant to specriically plead that the cheque
which was /ssued to him and dishonoured was in
ract /issued in the discharge of a debt or a
lability.

14.2 In yet another decision of this Court in the
case of Girishbhai Natvarbhar Patel (supra), the
Court while discussing the presumption under
section 139 of the MNegotiable /nstruments Act
has held that the presumption /s not merely
required to be rebutted, but /s required to be
positively proved by the drawer that the cheques
were not /ssued agamst the discharge of any
nabiity or debt. In absence of any cogent
evidence on the part of the accused, the trial
Court could not come to the conclusion that the
cheques were not /ssued agamst any existing
hability. On the strength of leading cogent and
convincing evidence in support of his claim, the
positive proof needs to be dislodged by the
accused. This presumption /s a presumption in
law requires to be demolished by the accused
with cogent evidence and unless and until the
same is demolished, it cannot be sard that the
accused has discharged his burden successtully.
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14.3 /n the decision of the Karnataka High Court
in the case of Sri.Gurupadaswamy (supra), the
Court held that the complainant has to establish
that he has means to lend money to the accused.
Relyving on the decision of the Apex Court in the
case of Krishna Janardhan Bhat (supra) as wel/
as Rangappa (supra), the High Court held that
the presumption mandated by section 139 of the
Negotiable Instruments Act does indeed include
the existence of a legally enforceable debt or
nability and to that extent the observation in the
decision In the case of Krishna Janardhan Bhat
(supra) was not correct. It was further held that
presumption,  however, /S a rebutiable
presumption and that it was open to the accused
lo raise a defence wherein the existence of a
legally enforceable debt or /liability can be
contested. There is an initial presumption which
favours the complainant. Section 139 of the
Negotiable /nstruments Act /s an example of a
reverse onus clause that has been included in
furtherance of the /legisiative objective of
/mproving  the  credibility of negotiable
mstruments. It /s a device to prevent unaue
aelay in the course of litigation. If the accused /s
able to raise a probable derfence, which creates
doubts about the existence of a /legally
enforceable debt or liability, the prosecution can
1a/il. The accused may even rely on materials
submitted by the complainant himselr, without
having to lead any independent evidence, in
order to raise such a defence. On f7acts, the
Karnataka High Court chose not to interfere as
the contentions were urged for the first time
before the Appellate Court in the second round.
None of the findings was found worth interfering
with by the Karnataka High Court.

14.4 The Delhii High Court in the decision in the
case of Santosh Mittal (supra) has held that
1ailure on the part of the accused to reply to the
statutory notice under section 138 of the
Negotiable /nstruments Act /leads to inference
that there was merit in the complaint. The Delhr
High Court held that the offence madepunishable
under section 138 of the MNegotiable /nstruments
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Act can be better described as a regulatory
offence since the bouncing or a cheque /s /largely
n the nature of a c/vil wrong whose impact 1s
usually confined to the private parties involved in
commercial transactions. In such a scenario, the
test of proportionality should guide the
construction and interpretation or reverse onus
clauses and the accused/defendant cannot be
expected to discharge an unauly high stanadard
or proof. In the absence of  compelling
Justifications, reverse onus clauses usually
/mpose an evidentiary burden and not a
persuasive burden. Keeping this in view, 1t /s a
settled position that when an accused has to
rebut the presumption under section 139, the
stanaard of proof for doing so /s that of
preponderance of probabilities’. Therefore, /f the
accused I/s able to raise a probable defence
which creates doubts about the existence of a
legally enforceable debt or liability, the
prosecution can 1arl. The accused can rely on the
materials submitted by the complainant in order
to raise such a defence and it /s concervable that
/n some cases the accused may not need to
adauce evidence of his/her own as observed in
the case of Rangappa (supra).

14.5 /n the decision of the Apex Court in the case
of Kumar Exports (supra), the Apex Court has at
length discussed the scope and ambit of the
presumption to be raised as envisaged under
sections 118 and 139 of the Negotiable
/nstruments Act. The Court held that unless
contrary Is proved, it shall be presumed that the
holder in due course of the cheque rece/ved the
cheque of the nature referred to under section
138 of the MNegotiable [nstruments Act in
aischarge of debt or liability. Apt it would be
reproauce the relevant observations of the said
aecirsion, which read as under :

9. .. .. Presumptions are devices by use of which
the courts are enabled and entitied to pronounce
on an issue notwrthstanding that there /s no
evidence or nsufficient evidence. Under the
ndian Evidence Act all presumptions must come
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unaer one or the other class of the three c/lasses
mentioned in the Act, namely,

(1) "may presume” (rebuttable), (2) 'shall
presume”  (rebuttable) and (3) ‘conclusive
presumptions”

(irrebuttable). The term presumption’ is used to
designate an  Iinference, affirmative  or
arisaffirrnative  of the existence a ract,
conveniently called the 'presumed fact” drawn
by a judicial tribunal, by a process of probable
reasoning fom some matter of 1act, erther
udicially noticed or admitted or established by
legal evidence to the satistaction of the tribunal.
Presumption [literally means ‘taking as true
without examination or proof’. Section 4 of the
Evidence Act inter alia defines the words ‘may
presume’ and shall presume’ as follows :

"(a) ‘may presume’ Whenever it is provided by
this Act that the Court may presume a ract, it
may erther regard such ract as proved, unless
and until it is disproved or may call for proof of /t.

(b) 'shall presume' Whenever it is directed by
this Act that the Court shall presume a fact, it'
shall regard such ract as proved, unless and unti/
/t /s disproved.”

/n the former case the Court has an option to
raise the presumption or not, but in the /atter
case, the Court must necessarlly raise the
presumption. Ifin a case the Court has an option
to raise the presumption and raises the
presumption, the daistinction between the two
categories of presumptions ceases and the ract
/s presumed, unless and until it is disproved.

10. Section 118 of the Act inter alia directs that it
shall be presumed, unti/ the contrary is proved,
that every negotiable instrument was made or
arawn for consideration. Section 139 of the Act
stipulates that unless the contrary Iis proved, it
shall be presumed, that the holder of the cheque
recelved the cheque, for the discharge of, whole
or part of any debt or liability. Applying the
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aefinition of the word proved' in Section 3 of the
Evidence Act to the provisions of Sections 118
anda 139 of the Act, it becomes evident that in a
trial under Section 138 of the Act a presumption
will have to be made that every negotiable
/nstrument was maae or adrawn for consiaderation
and that it was executed for discharge of debt or
hability once the execution of negotiable
mstrument is erither proved or aadmitted. As soon
as the complainant discharges the burden to
prove that the instrument, say a note, was
executed by the accused, the rules of
presumptions under Sections 118 and 139 of the
Act help him shift the burden on the accused.
The presumptions will live, exist and survive and
shall end only when the contrary is proved by the
accused, thatis, the cheque was not /issued rfor
consideration and in discharge of any debt or
hability. A presumption /s not in itself evidence,
but only makes a prima racie case for a party for
whose benerit it exists.

11. The use of the phrase "unti/ the contrary Is
proved” in Section 118 of the Act and use of the
words "unless the contrary /s proved" in Section
139 of the Act read with definitions of "'may
presume” and 'shall presume’ as given in
Section 4 of the Evidence Act, makes it at once
clear that presumptions to be raised under both
the provisions are rebuttable. When a
presumption s rebuttable, it only porints out that
the party on whom lies the auty of going rfrorward
with evidence, on the r1act presumed and when
that party has proauced evidence rairly and
reasonably tending to show that the real ract is
not as presumed, the purpose of the
presumption /s over. The accused in a trial under
Section 138 of the Act has two options. He can
erther show that consideration and debt adiad not
exist or that under the particular circumstances
of the case the nonexistence of consideration
and debt is so probable that a prudent man
ought to suppose that no consideration and debt
existed. 7o rebut the statutory presumptions an
accused /s not expected to prove his defence
beyond reasonable doubt as /s expected of the
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complainant in a criminal trial. The accused may
adauce adirect evidence to prove that the note in
question was not supported by consideration and
that there was no debt or /liability to be
aischarged by him. However, the court need not
/nsist In every case that the accused should
aisprove the nonexistence of consideration and
aebt by /leading direct evidence because the
existence of negative evidence /s nerther
possible nor contemplated. At the same time, it
/s clear that bare denial of the passing of the
consideration and existence of debt, apparently
would not serve the purpose of the accused.
Something which is probable has to be brought
on record for getting the burden of proof shitted
o the complainant. To disprove the
presumptions, the accused should bring on
record such racts and circumstances, upon
consideration of which, the court may erther
believe that the consideration and debt adid not
exist or their nonexistence was so probable that
a pruadent man would under the circumstances of
the case, act upon the plea that they did not
exist. Apart from adaducing direct evidence to
prove that the note /n question was not
supported by consideration or that he had not
ncurred any aebt or liability, the accused may
also rely upon circumstantial evidence and if the
circumstances so refied upon are compelling, the
burden may likewise shift again on to the
complainant. The accused may also rely upon
presumptions of 1act, for Instance, those
mentioned in Section 114 of the Evidence Act to
rebut the presumptions arising under Sections
118 and 139 of the Act. The accused has also an
option to prove the nonexistence of
consideration and debt or liability erither by
letting in evidence or /n some clear and
exceptional cases, from the case set out by the
complainant, that /s, the averments Iin the
complaint, the case set out in the statutory
notice and evidence adduced by the complainant
auring the trial. Once such rebuttal evidence /s
adauced and accepted by the court, having
regard to all the circumstances of the case and
the preponderance of probabilities, the
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evidential burden shifts back to the complainant
and, thereafter, the presumptions unader
Sections 118 and 139 of the Act will not again
come to the complainant's rescue.”

14.6 The Apex Court /in the case of Krishna
Janardhan Bhat (supra) was considering the
question of burden of proof and presumption as
to existence of the debt. It would be appropriate
to regurgritate relevant observations of the sard
aecision, which read as under :

"20. I/ndisputably, a mandatory presumption is
required to be raised in terms of Section 118(b)
and Section 139 of the Act. Section 13(1) of the
Act defines "negotiable instrument” to mean ‘a
promissory note, bill of exchange or cheque
payable either to order or to bearer.” Section 138
of the Act has three ingredients, viz. :

(7) that there is a legally enforceable debt;

(77) that the cheque was drawn from the account
of bank for discharge /in whole or in part of any
aebt or other liability which presupposes a
legally enforceable debt; and

(/i) that the cheque so issued had been returned
aue to insufficiency of tunas.

21. The proviso appended to the said section
provides for compliance of legal requirements
before a complaint petition can be acted upon by
a court of law. Section 139 of the Act merely
raises a presumption in regard to the second
aspect of the matter. Existence of /legally
recoverable debt /s not a matter of presumption
unader Section 139 of the Act. /It merely raises a
presumption in 1avour of a holder of the cheque
that the same has been /ssued for discharge of
any aebt or other liability.

22. The courts below, as noticed hereinbefore,
proceeded on the basis that Section 139 raises a
presumption in regard to existence or a debt
also. The courts below, Iin our opinion,
committed a serious error /n proceedaing on the
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basis that for proving the defence the accused is
required to step into the witness box and un/ess
he does so he would not be discharging hHis
burden. Such an approach on the part of the
courts, we reel, /s not correct.

23. An accused for discharging the burden of
proof placed upon Him under a statute need not
examine himself. He may discharge hHis burden
on the basis of the materials alreaady brought on
records. An accused has a constitutional right to
maintain silence. Standard of proof on the part or
an accused and that of the prosecution in a
criminal case /s different.

24. In Bharat Barrel/ and Drum Manurfacturing
Company v. Amin Chand Pyarelal [(1999) 3 SCC
35] interpreting Section 118(a) of the Act, this
Court opined :

‘Upon consideration of various judgments as
noted hereinabove, the posrtion of law which
emerges /s that once execution of the
promissory note /s aamitted, the presumption
under Section 118(a) would arise that it /s
supported by a consideration. Such a
presumption /s rebuttable. The defendant can
prove the nonexistence of a consideration by
raising a probable defence. If the defendant /s
proved to have discharged the initial onus of
proof showing that the existence of consiaderation
was Improbable or doubtiul/ or the same was
egal, the onus would shift to the plaintifrt who
will be obliged to prove it as a matter of 1act and
upon its railure to prove would disentitle him to
the grant of relief on the basis of the negotiable
/nstrument. The burden upon the defendant of
proving the nonexistence of the consideration
can be either direct or by bringing on record the
preponderance of probabilities by reference to
the circumstances upon which he relies. In such
an event, the plaintift /s entitled under law to
rely upon all the evidence /led in the case
mncluding that of the plaintift as well. In case,
where the defenaant rarls to discharge the initial
onus of proof by showing the nonexistence of the
consiaderation, the plaintift would invariably be
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held entitled to the benefit of presumption
arising under Section 118(a) /in his favour. The
court may not nsist upon the defendant to
disprove the existence of consideration by
leading direct evidence as the existence of
negative evidence /s nerther possible nor
contemplated and even if led. /s to be seen with
a doubt...”

25. Furthermore, whereas prosecution must
prove the guilt of an accused beyond all
reasonable doubt, the standard of proof so as to
prove a defence on the part of an accused /s
"oreponderance of probabilities’. Inference of
preponderance of probabilities can be drawn not
only from the materials brought on records by
the parties but also by reference to the
circumstances upon which he relies.”

/n totality of circumstances, the Apex Court held
the decision of the High Court as justifiable that
the prosecution has rarled to make out a case
aga/mnst the accused.

14.7 In yet another decision of the Apex Court in
the case of M.S. Narayana Menon @ Mans
(supra), the Apex Court was considering the
question of cheque /ssued for security or any
other purpose and held that the same would not
1a/l under the purview of section 138 of the
Negotiable Instruments Act. Apt it would be to
regurgrtate relevant observations of the sarid
decision, which read as unader :

'33. What would be the effect of a presumption
and the nature thereof fell for consideration
berore a Full Bench of the Andhra Pradesh High
Court in G. Vasu v. Syed Yaseen Situdain Quaadri
[AIR 1987 AP 139]. I/n an instructive judgment,
Rao, /. (as His Lordship then was) speaking for
the Full Bench noticed various provisions of the
Evidence Act as also a large number of case /laws
and authorities in opining:

"From the aforesaid authorities, we hold that
once the defendant adauces evidence to the
satisiaction of the Court that on a preponderance
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of probabilities there /s no consideration in the
manner pleaded in the plaint or suit notice or the
plaintiffs evidence, the burden shifts to the
plaintift and the presumption 'disappears’ and
aoes not haunt the defendant any longer. "

It was further held:

"For the aforesaid reasons, we are of the view
that where, in a suit on a promissory note, the
case of the defenaant as to the circumstances
under which the promissory note was executed
/s not accepted, it /s open to the defendant to
prove that the case set up by the plaintiff on the
basis of the recitals in the promissory note, or
the case set up /in suit notice or in the plaint /s
not true and rebut the presumption underS. 118
by showing a preponderance of probabilities in
his favour and against the plaintiff. He need not
lead evidence on al/l concervable modes of
consideration  for establishing that the
promissory note /s not supported by any
consideration whatsoever. The words until the
contrary Is proved' in S. 118 do not mean that the
defendant must necessarily show that the
document /s not supported by any Fform of
consideration but the defendant has the option
to ask the Court to consider the nonexistence or
consideration so probable that a prudent man
ought, under the circumstances of the case, to
act upon the supposrtion that consideration aid
not exist. Though the evidential burden /s initially
placed on the defendant by virtue ofS. 118 /it can
be rebutted by the defendant by showing a
preponderance of probabilities that such
consideration as stated in the pronote, or in the
Suit notice or in the plaint does not exist and
once the presumption Is so rebutted, the said
presumption ‘disappears’. For the purpose of
rebutting the initial evidential burden, the
defendant can rely on direct evidence or
clircumstantial evidence or on presumptions or
law or fact. Once such convincing rebutial
evidence /s adauced and accepted by the Court,
having regard to all the circumstances of the
case and the preponderance of probabilities, the
evidential burden shifts back to the plaintift who
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has also the /legal burden. Therealter, the
presumption under S. 118 does not again come
to the plaintiff's rescue. Once both parties have
adauced evidence, the Court has to consider the
same and the burden of proof /oses all /ts
/mportance.”

34. If Tor the purpose of a civil litigation, the
defendant may not adaouce any evidence to
aischarge the initial burden placed on fHim, a
fTortiori" even an accused need not enter into the
witness box and examine other witnesses /n
support of his defence. He, it will bear repetition
to state, need not disprove the prosecution case
/n 1ts entirety as has been held by the High
Court. A presumption /s a /legal or factual
assumption arawn from the existence of certain
/acts.

35. /In P. Ramanatha Aiyvars Advanced Law
Lexicon, 3rd eaition, at page 3697, the term
oresumption’ has been defined as unader:

‘A presumption /s an inference as to the
existence of a ract not actually known arising
from 1ts connection with another which is known.

36. A presumption /s a conclusion arawn from the
proof of facts or circumstances and stands as
establishing racts unti/ overcome by contrary
proor.

37. A presumption /s a probable consequence
drawn from facts (either certain, or proved by
direct testimony) as to the truth of a fact alleged
out of which there /s no adirect proof. I/t follows,
therefore that a presumption of any 1act /s an
/nference of that ract from others that are
known'. (per ABBOTT, C/., R. v. Burdett, 4 B.
and Ald, 161)

38. The word Presumption’ inherently imports an
act of reasoning a conclusion of the judgment;
and i1t /s applied to denote such rfacts or moral/
phenomena, as rrom experience we known to be
/nvariably, or commonly, connected with some
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other related facts. (Wills on Circumstantia/
Evidence)

39. A presumption /s a probable inference which
common sense araws from clircumstances
usually occurring in such cases. The slightest
presumption /s of the nature of probability, and
there are almost infinite shades from Sslight
probability to the highest moral certamty. A
presumption, Strictly speaking, results from a
previously known and ascertained connection
between the presumed rfact and the rfact from
which the inference is made. "

40. Having noticed the effect of presumption
which was required to be raised in terms of
Section 118(a) of the Act, we may also notice a
decision of this Court in regard to presumption’
under Section 139 thereof.

41. In Hiten P. Dalal v. Bratinaranath Banerjee
[(2001) 6 SCC 16], a 3/udge Bench of this Court
held that although by reason of Sections 138 and
139 of the Act, the presumption of /law as
aistinguished from presumption of 1act /s drawn,
the court has no other option but to draw the
same I/n every case where the ractual basis of
raising the presumption /s established. Pal, /.
speaking for a 3/uadge Bench, however, opined:

U Presumptions are rules of evidence and
do not conflict with the presumption of
/nnocence, because by the /latter, all that /s
meant Is that the prosecution /s obliged to prove
the case against the accused beyond reasonable
doubt. The obligation on the prosecution may be
aischarged with the help of presumptions of law
or fact unless the accused adduces evidence
showing the reasonable possibiliity of the
nonexistence of the presumed ract.

42. In other words, provided the facts required to
form the basis of a presumption of law exist, no
ariscretion 1s left with the court but to draw the
statutory conclusion, but this does not prec/ude
the person agamnst whom the presumption /s
drawn from rebutting it and proving the contrary.
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A fact /s said to be proved when, ‘after
considering the matters before 1t, the court
erither believes 1t to exist, or considers Its
existence so probable that a prudent man ought,
under the circumstances ofr the particular case,
to act upon the supposition that it exists’.
Therefore, the rebuttal does not have to be
conclusively established but such evidence must
be adduced before the court in support of the
defence that the court must erither believe the
defence to exist or consider its existence to be
reasonably  probable, the stanadard  of
reasonability being that of the "prudent man’."
The court, however, in the ract situation
obtaining therein, was not required to go /nto the
question as to whether an accused can discharge
the onus placed on him even from the materials
brought on records by the complainant himselr.
Evidently in law he /s entitled to do so.

43. In Goaplast (P) Ltd. v. Chico Ursula D'Souza
and Another [(2003) 3 SCC 232], upon which
rellance was placed by the learned counsel, this
Court held that the presumption arising under
Section 139 of the Act can be rebutted by
aadaucing evidence and the burden of proof /s on
the person who want to rebut the presumption.
The question which arose Ffor consideration
therein was as to whether closure of accounts or
stoppage of payment /s sufficient defence to
escape from the penal liability under Section 138
of the Act. The answer to the question was
rendered in the negative. Such a question does
not arise in the /instant case.

44. In Kundan La/ Rallaram v. Custodian,
Evacuee Property, Bombay [AIR 1961 SC 1316,
Subba Rao, /., as the learned Chief Justice then
was, held that while considering the question as
to whether burden of proof in terms of Section
118 had been discharged or not, relevant
evidence cannot be permitted to be withheld. If a
relevant evidence /s withheld, the court may
araw a presumption to the effect that if the same
was proauced might have gone unfavourable to
the plaintift. Such a presumption was rtselr held
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to be sufficient to rebut the presumption arising
under Section 118 of the Act stating:

‘Briefly stated, the burden of proof may be
shifted by presumptions of law or fact, and
presumptions of law or presumptions or 1act may
be rebutted not only by direct or circumstantial
evidence but also by presumptions of law or fact.
We are not concerned here with irrebuttable
presumptions of law. "

Two aaverse inferences in the instant case are
lable to be drawn against the Second
Respondent:

(7) He deliberately has not produced his books of
accounts. (ir) He had not been maintaining the
statutory books of accounts and other registers
/n terms of the byelaws of Cochin Stock
Exchange.

Moreover, the onus on an accused /s not as
heavy as that of the prosecution. /It may be
compared with a defendant in a c/vil proceeding.
/n Harbhaan Singh v. State of Punjab and
another [AIR 1966 SC 97], this Court while
considering the nature and scope of onus of
proof which the accused was required to
aischarge in seeking the protection of exception
9 to Section 499 of the /nadian Penal Code stated
the law as under:

U /n other words, the onus on an accused
person may well be compared to the onus on a
party in civil proceedings, and just as in civi/
proceeaings the court trying an /ssue makes /its
decision by adopting the test of probabilities, so
must a Criminal Court hold that the plea made by
the accused /s proved if a preponderance of
probability Is established by the evidence /ed by
him..."

45. /In V. D. Jhingan v. State of Utiar Pradesh,
[AIR 1966 SC 1762 ], /t was stated :

U /t /s wellestablished that where the
burden of an issue lies upon the accused, he is
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not required to discharge that burden by leading
evidence to prove his case beyond a reasonable
doubt......... !

[See also State of Maharashtra v. Wasudeo
Ramchandra Kaidalwar, AIR 1981 SC 1186 ]

46. In Kali Ram v. State of Himachal Pradesh
[(1973) 2 SCC 808 ], Khanna, /., speaking for the
3/uadge Bench, held :

DU One of the cardinal principles which has
always to be kept in view in our system of
aaministration of justice for criminal cases /s that
a person arraligned as an accused /s presumed to
be innocent unless that presumption is rebutted
by the prosecution by proauction of evidence as
may show him to be guilty of the offence with
which he /s charged. The burden of proving the
quilt of the accused is upon the prosecution and
unless it relieves itself of that burden, the courts
cannot record a fnding of the guilt of the
accused.

There are certain cases I/n which statutory
presumptions arise regarding the guilt of the
accused, but the burden even in those cases /s
upon the prosecution to prove the existence or
racts which have to be present before the
presumption can be drawn. Once those r1acts are
shown by the prosecution to exist, the Court can
raise the statutory presumption and it would, in
such an event, be for the accused to rebut the
presumption. The onus even In such cases upon
the accused is not as heavy as /s normally upon
the prosecution to prove the guilt of the accused.
/f some material /s brought on the record
consistent with the innocence of the accused
which may reasonably be true, even though it is
not positively proved to be true, the accused
would be entitied to acquittal.”

47. In The State through the Delhii Aadministration
v. Sanjay Gandhi [AIR 1978 SC 961], /it was
stated:
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U /Indeed, proof of 1acts by preponderance of
probabilities as in a civil case /s not foreign to
criminal jurisprudence because, In cases where
the statute raises a presumption of guilt as, for
example, the Prevention of Corruption Act, the
accused /s entitled to rebut that presumption by
proving his defence by a balance of probabilities.

He does not have to establish his case beyond a

reasonable doubt. The same standard of proor as
/n a civil case applies to proof of incidental issues
/nvolved in a criminal trial like the cancellation of
bail of an accused....... !

The evidences adaduced by the parties before the
trial court lead to one conclusion that the
Appellant had been able to discharge his initial
burden. The burden thereafter shifted to the
Second Respondent to prove his case. He raliled
to do so. The submission of the Second
Respondent that the Appellant had not denied
his entire responsibility and the dispute relating
only to the quantum of debt cannot be
accepted.”
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(9.2) ¢l aoNeflRoid gogdoe dse ofl sAH 139 ol
ojHlolal olSRAUI Aol doti®fl [AQuild AIfdld sl HI2, 2RIV
A0i(Ad oiRv1g Adiofl Qeele 8, FHi siRIEIsIY A AHAHd] clald]
gd Al ¥dIGiER]oll AARdcdal USSRl ASR B. sAH 139 i
"ol YU ([Aula A1lAd of i Ui YEl" A ACElall 248 A ofel] 5
AHRIVIRA AYSUL oISRICHS AIlAAd $g ¥ %A § As slgue
e4/SUIGER] YsUdl HI2 AT A1 otefl, uRg AR YA
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Sieal 2%1d sdlall [Ascu & 5 d As SIUEAReII £]/ ¥dIGER] o]
26193 5 Rdcddi aief]l ofl 2ciAd 3Aoll URRUMAA BN AS
AHFER HIRIRY ofl FH [AUR] HiotdiHi 2419, d 2d si s 529
YA, 21, 21U UIA A [AscUl 18d B,

(12.2) usdl ([Ascu Aed A Alfdd Y 5 €9/ YUIGER]
AHRdcyHi oi®fl — ciAUI9 YAYI %Y SAI al [61fZduRl AHIlAAd $29
5 As £/ SUIGER] ASUUl HI2 AMNUIHT IR of &,

(22.3)  oflad [Ascu Sl UlssA uRR(Alell 2ect dgol
Aeiidotlofl agydl &Rl £/ ¥dIciERlofl AREI%3] Alldd sl B.
eafgar  He AR Yo shueni  sRaudleg  uXd,
SRIEISIA /[SHIoS ollleA ofl eslsdl, 2iRidHT sRAIEl S, duy
[SHIoS allle>d ol ¥dIc Hi dAx AHRIlatl 2A].24R. Al sad -
313 ol [o1deatdi, dx edldl Hi As sl URRAMM B0 23
SAIHT AR &dl d 23 AR aigl ¥ Aefidatl GUe] As SIS
£d/%dIGierR] HIZ ¢y sl Hi A1Ad oi®fl dg YIUlosed 1S
yldofldlé] @ed eiidl 2% 8.

(2.%)  ARNe Uldioll oiAé1d Y S lIofl AMH dS [SHIoS
ollglRlell ¥dIo Y S3] slIofl &1} &. &idall SAHHI AR eUR
slAios ofiglAall Sig ¥diot 2% AV aiefl,

(2a.4)  Rrale ARl ([Q.a.2l  curl A€l Gae
AU SAIHT AHIAd B, FHi dARA ¥1dd B 5 ‘6 denl As
quefl g1l Suoflal slozse ol U AH.AHR dil3 olls?] 5> © al
BlcHI HIR1 (554 UdIR PYIRII U000/~ &.241 UddI § A2l SIA]
SUolldl Al — R00¢ 9l &dl vHal d SUdlHl Ua1R HIRl Ul B4
34, 000/~ &dl. Aa AAlS U211R AHIR ¥,000 F2d &dl. Aal
— R0 Al HIRA U2AR 2dl &dl d Hal &ld AlE ol HIRI UdR
HIAHT AR @I G, HIZ dIgS Aol HRI [ESA & 2Hal HIR] HIRls
v AIRR A¢,000/— Fedl 8. eld HI HRI [Esu Aldld
Aol ol SIY 3 gy ([SLdlAHl Al 3 9N [S] SIY s &, A1
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(Sl sId eaylol HIRI [ESRAC AACARAGH &1 ViR A1 Ele &l
iRl & div gedl &0 621, A did Wil 8 %, HIRI 2al AR ol &R
XYl A6iY &dl Aol AHIRIU] HIRI &R AU oldR AU Sl &dl. A
did w3l 8 %, HIRl Ucoflal AHARIJIRA Y ofl 6idal ¢iolidd &dl. A
did vl 8 5, AARIMa 2H10d sadid] 284 sAR AHAIJ] 2Ha sie]
RUARYl §3] o ANA d HR] oidludl sAIEH Yl Yol
APieat Al Hl ¥endd ofefl.a AR Ul sAR ANdl d §
AISSA 56 QS otel. A did Uil & 5, sl #Helal 2Aal sAl 9y 284
AIUA d yel g sel 21g ael. A did vid] 8 5, 2ARIla sgaid] 284
A AR 22 UldlH HI2 %32 &l defl 2Ad & Ad] eslsd
¥RIAG B UG 22% MIAIH SUi Vial SUR SAlail &cll Aol MIAIH
24l 5 agl ddl slguer eslsd HIFl oldlAi, sAueHi dgl
YR1dlall A12iEatiHl H UIAd o] A did uid] aiefl 5, s3lule Gedl
S HI2 Uilg 2A1Gos Gy sd &Iy dell A wendd ol did ui?
8 5, A, [EUSCIES 2ol HIA 54 AAU &, A1BE w1 B 5,
Wloll VS GlIBod A 2AdI &dl. A did Uil oefl 5, ssdid]
HIAGIR 284 3YlI Aw,U0,000/— HIF UIA &dl olgl. AIBE
2026914 RId 8 3, A olldlR divi Ul A ARG A410d &dl
Yyl AHRIV] A Hal 9, 40,000/ — ol Js] AHIUA &dl.

ISR AR sadid] 254 A1dld divi U1 AH41Ud ddl
AHNUR] dHIZ] Ui 872
¥ioii— &l HIZ UIRA AHIUR B. § ol ULl > © al ¥ s

Hiell BUIsd &dl dofl Ae2] vl HIZl UIA B,
& ot AIR 13 &l 1v g¥ef] WY ¢> Y. HIRI Aol AIUS
1dsoll dHid dloidl e21dd] 8l 8. A did Uil 8 5, ¥ sH
ARG AH1UE A 2SH ot HI oidIdd oiefl. A4 did w3l ol 5,
Aedl A2 ol aidldd] sireis A A1d] S1g 83 ARG AVd
o2fl.A did il ol B, SIUEAR oll dHIH RUUBR HIUS NS
Aot cididiofl 8l 8.1 did Wil & 5, A HIRl sARuIE, YRAdlal|
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AIEaIHI HI A 1A 818 Blall 212d 2AsS 8H GlId]A A
ANE dY ¥RINAd & UG SUR al Zedl Adl dd] sig dlaid
*edd o2fl. A did uil o2l 5, A Ul AHAVdl el qel
*R1Ad oefl. A did udl oell 5, 241 diEdIN] s AHIRIYIA Hal nd
dufla A0d at®fl 3 Jsoll axiA dlaidl 2RIVl A cilal 2410d
o], Hol AiS — AR Al AiS — A3 Val IS — U 1A JIEA
As oidid] yodiHl 2419 & 5 olld vial diZlul 2ol 8H AE2| A
oficlat €] dvicl & 5 334 d § sel 2§ dél. 2 dia uidl oell 5,
YIEAC AS HIRI ER USH &dll Aol dofl EQUANDI S 8. A did vl
8 5 ARIVIa d 33Ul 2A4Nd doll SIY dulRl § €2d1d% HIZ] UId
oefl”’

(1R) ARV di161{le Woa1Rr® NS4 Ais—uc &l dud]
AIE URefl atiofli wenda & 5 ‘g loiga ©. & s3lUIElD Au
giefl Aoy &, & Aa FRAE 2ol dotl MNuflot Bl ofly—loie
Hie oRual &cll FE] ANy §. § 010 ofl 1641 Helot1Hi [cigd
gdiall &dl d €3Alol AHHR SIAIEl @il Aol 3ddl 219 ane
Aol &dl ol s3Il UlCaial 2HIA Ydloll Gigol Clolidd &dl
ol dlel el19l § al SAAUIE] a’il ddail allotl Higf gAY €9
a2l Adacid A18 Holl A_gaciigoll g2 €2 AAdR 4ofldell dss]
Sdl vial 242ldoll MA1H YRI &1 ugdl ool slgfuel A413] sledai
¥HUl ¥dl. 2l AHAH oAU &l s2dI &dl. olle, A did sdl 5,
[eigdlHi agin Widlses §Seil 31.3U,00,000/—iIddIall & o]
AR aHIHa &dll Aal Hlel eIl § AgaeHgall e ¥ W@l &dl.
day HIRl Ael sl Asoys] vgacigdoll e usl 8&dl adl. oie
AR foigcll ugdl A qgacigdal s&d 5, Alvoll 82 ¥ HIZl ASoys
Udd & dil AR, 13 Hi HI3] 218l & d Hal Ud A dl dHL) Hal
Giglo) GidIdd §, SAUIS YSIAU A B HOR) AHed AMIRI. URGIE,
Hol 3¢ HGioll ARl AAA—AA2N olIElRA Hal di2AAU EUR]
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HAME ¥HI ASHi 31.9,U0,000/— oflwiHi 31. 3,’U,000/—
SfloHi AHIR 31.9%,U0,000/—dUd &dl. Al alldld H®AI AIE
alld. sie argell Hol AHoA gRY &di § SIeH] BI¥R WA Aol AHY
32 ol1d. s1eHi A ¥di ¥ d AHA Hal As—As d¥ol 24 5413
AHIAd &dl. ¥ A% A1A A AMNA S B. HIZ AIY UoAol AJAHIES
€d, AKRIMIY €A Aal AU HRI JSoll g2—GuAIal 53 A3l
Yool def Adiofl si2fl2l 53 2Hal HI3l [A3¢4 sidall vilel 3] sd
8. sIAIE dInl AsHi ¥RIAd Jsdl] 84 syl 2] A5 Ad]
SUIRA2) otefl. aefl duia § s3luIEldl Hee sl &l ™

s3luIElall (4,92 cdRl sAIHT A1dd B dUIRAAHT AR
¥eNd 8 5 A did vl & §, A UIdlRt vididi 39 9N JUl %
A & ol SIeHI Yollofl AUNA B Aol dUIRA YRl S 8.
qid vl & 3. [(sdlod sRIEIG Hal sliol &, Hal dspAT] Js
SA9dIHi A1 & d Aol § S & 5, AS HIRI ViidIell & Aol Al
HIZ) A8l &, A did U] B 5. Ais 32, dl.or/0q,/02 dll A%
ANE YelliHi HIZ) A8l & dd HRI EdIeRA duld 8. A did
U3l B 5, Ais 3%, dI.15/09/02 ol AY AHNUd Yr[IiHi Hi3]
28l B Val HRI dI2RHI dUd V. A did w3l & 5, A SlHIeS
ollZlRiall Slef wdIc A0d ai®fl. A did Uil aefl &, lgerR AR
8l %diot AN oiefl. A did Wil & 5, A8l sdl As) ¥ s
%31 28] Wy dl dofl «seidl 121 Ul. 22. Hi sdidd] 8l 8. A
qid u3l oiell 5, Asoll g2—-Gudldlell 3lie Ul. 22. Hi UL AF B,
A did vl 8 %, slddi As olicid A SIY eId—%12 § NdlH
SAAIE U, 2. Hi s2d o1&l A did w3l B %, [Euseied J1ud Asall
sduR] 8. A did v B8 5, UGS ol USRI ol 1]
ANH. 2R, 8. A did Uil aefl 3, A AAURIHI AIAU] S B, A
did 3l ol 3, Jedl HI2 A1AU] s2d 8 5, sAIEla Asdl] 284
AH1U] of US Hal s3RAIEIG SIEHT 4% of AR A HI2 FRIA &, A
did vl olefl 3, A ¥ AAUIRAHT ¥RIAA AU MYHUR ¥RI1Ad
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8. A did wil § 5, & ¥Ysl. seslHi w‘d K. A did vl & 5,
ANal A1, ANs2oll SAH—A3¢ ofl SAHI s225]H1 2R—-dA]. A did vl
alefl 5, HiIAla vzl As AHAIudioll HIRl Y4l . A did uil ofell 5,
Hloie GUR Wig] yailoll 241y 8.7

(23) ¢l doNeflRAoid gogdoe AAsedl] sdH 118 2l 139 ol
GojHloll ([A0etio] AlGld sal HIZ AR &Rl oléld AUl Hi
AH1Ad B, 5 sRAUIEN A doll UIA /A Vs ofl EIUADI SA B,
Aed] AT sUIAHI 2419 dl, 285 URell dHIH YIdle] YRIiSol Sl
Aol ViRt S3al A1 sIA Adiddinl AsAHi ARV A8l sldid]
eslsd 243 dasR Adidi A1dd oell. ayai, AR &Rl dloll
[QAY ydiciHi Asll SAIEIRA  g3UAIdI ST 1A Bldlg]
¥RNAE 8. Al dUiSS ollHER AUIRY HEIAA %RI GGl SAA
AURIUI &R SRIAS 243 ¥ dASAR GaIddIHI A41Ad & Ad] ¥ dsAR
Balddidi A19d &dl, ¥ Al AvdIHT A19d olfb. 241 YSIE @i
Adi, sRRI As' 243 Y] aoNRIIAA Porgdoz Aseoll SRIEI]] SHH-
R0, ¢V da 435 o [doiddRell ©rIde sAUIHI AH1dd & AHY
ollHER Y1 sie ol Oriental Bank of Commerce versus
Prabodh Kumar Tewari 2022 LiveLaw (SC) 714 ol
Ysiel Hi 5Add O 5:

14. In Bir Singh v. Mukesh Kumar (2019) 4 SCC 197, after
discussing the settled line of precedent of this Court on this issue, a
two-Judge Bench held:

33. A meaningful reading of the provisions of the Negotiable
Instruments Act including, in particular, Sections 20, 87 and 139,
makes it amply clear that a person who signs a cheque and makes it
over to the payee remains liable unless he adduces evidence to
rebut the presumption that the cheque had been issued for payment
of a debt or in discharge of a liability. It is immaterial that the
cheque may have been filled in by any person other than the
drawer, if the cheque is duly signed by the drawer. If the cheque
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is otherwise valid, the penal provisions of Section 138 would be
attracted.

34. If a signed blank cheque is voluntarily presented to a payee,
towards some payment, the payee may fill up the amount and
other particulars. This in itself would not invalidate the cheque.
The onus would still be on the accused to prove that the cheque
was not in discharge of a debt or liability by adducing evidence.

[...]

36. Even a blank cheque leaf, voluntarily signed and handed over by
the accused, which is towards some payment, would attract
presumption under Section 139 of the Negotiable Instruments Act, in
the absence of any cogent evidence to show that the cheque was not
issued in discharge of a debt. (emphasis supplied) The above view
was recently reiterated by a three-Judge Bench of this Court in
Kalamani Tex v. P. Balasubramanian. (2021) 5 SCC 283.

A1H, 21 SAHI YRl A€W AdIAdIN] ASIHT AR o]
A8l 8ldl dioid, AR ud dsA Adidi 21dd o], 44a I
Hled AU SUIHT A1dd 8. AR IR1 olid]Aoll ¥dIc A410d
a®fl. s3lule talal Adi AR foigd sduR] 8. ¥efl dal sl
g3udial 2408l ¢f siRigigl sdlofl el d alicidoll AlssA Higld
811, dH ©di sAAIE] 1A ARVIRA s361E] 213 1 s1dd18] s
gl ddl yei S1g sl8sd 2816 U2 weiid] ofell. 211RAUlell 241 edld
@ 2Avdl Y welidl oell. ayai AR edRl oflélRiofl ¥
A ofell. ¥ A1 MUH A1 ol dS ofiE]Aall YA Y S|
Bl) B, RIRGIE §TAIEUZ dRE A i3all YRAUI 2% AuidIof] U2
AVIIHI AHIA 8, B BIdall ZAHI ofIZ]Aoll YUIG AU of &1 AYe
YRod] ARIVIA % 83] YAR $dig] 28 8, ¥ AR 2§ 2] s
Y14l A ol 5 2RIUIeN As sARUIE] Ui @d 8. ¥l 2RI
&RI &lddl] sRule 2Aci8 AS ofl LU S2d &ldlall GiRUIY HI2
SIg Y11 2y uid oi@l. d A2NHI GURlsd YsielHi MlAuilkd
sed Rlgid la Adi, SIRI As 243 ¥ dsAR AdIHi AH1dd 8 d

18 AUYIYI of].
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(2v) AR A% oluid AUl A1Ad 8 %, sRuyIEld
ARIA 31 AUdIof] SRIct oA A 3URE] otell ¥ Bde duluHi
ofl slAa 2« & Kl yel ARl oA AIfcld SE 8l ¥
ANRAGA gogdoe ds2all VigfHlalla VisSal S ARIRI. ¥ AU
edlal Adl AR dE AHIudIAHI A1Ad ollleA Fdl ollled i
AR &R A1d] oiRéAId 19 o] el 2411 441 6iRAIY 5 of]
goAs| s1¥d18] E2Ulal dE AS ollE X olIHER HEIAA A TEDHI
SINGH .. APPELLANT VERSUS NARAYAN DASS
MAHANT ..RESPONDENT 2022(0)AI]EEL—SC 68544 ol|
YSIEIHI para —9 dUI1Q) Adl.

para -9 :

The Trial Court and the First Appellate Court have noted that in the
case under Section 138 of the N. I. Act the complainant need not show in
the first instance that he had the capacity. The proceedings under Section
138 of the N. I. Act is not a civil suit. At the time, when the complainant
gives his evidence, unless a case is set up in the reply notice to the
statutory notice sent, that the complainant did not have the wherewithal, it
cannot be expected of the complainant to initially lead evidence to show
that he had the financial capacity. To that extent the Courts in our view
were right in holding on those lines. However, the accused has the right to
demonstrate that the complainant in a particular case did not have the
capacity and therefore, the case of the accused is acceptable which he can
do by producing independent materials, namely, by examining his
witnesses and producing documents. It is also open to him to establish the
very same aspect by pointing to the materials produced by the complainant
himself. He can further, more importantly, achieve this result through the
cross examination of the witnesses of the complainant. Ultimately, it
becomes the duty of the Courts to consider carefully and appreciate the
totality of the evidence and then come to a conclusion whether in the given
case, the accused has shown that the case of the complainant is in peril for
the reason that the accused has established a probable defence.

(emphasis supplied)

818 BURall 31 ARIIRA s5d Bde duiAHi AR

Yl Al A21H oiel] ddl sivld dl9d & Hal d sijpIY Hed sief
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sisydoe?] A(Asot AANUd o1€f] 20l 2dd I A€ oiU1Yal AIlcld
s oi]. K| 21RA]all A1 G1§IY Hiold] 1oy ¥ RIId] oie].

(au) ¢l daneflAcid gorgdoe wiseofl sSEH 118 2Hal 139
oll ofHlall [Anetio] AllGld sl HI2 AR &Rl s3lu1Eld
BaedyiA tdla ddi ARVl snelRll sief eslsd saldl usd o,
Aol Slolgd Al 34 YuiR adl o8l § ¥l Ul aanMAcd
gorgdoe viseoll SHH A3€ ol AgfHloll [Avttiaf Al &I, ¥
A1 daiss el A1fAdloll oflal 2RJIYN BUR & & Aal s3RuIEl BUR
%dl oi¢/l. Anss Rajashekar v. Augustus Jeba Ananth,
(2020) 15 SCC 348 oliHeR Yo SI2 A 2Rl YDA ofl YSIEl
BUR AIER AW & ¥ YSIEl tAldl ddl Rangappa V. Sri
Mohan (2010) 11 SCC 441 on the presumption under
Section 139 of the NI Act. The court held:

“12. Section 139 of the Act mandates that it
shall be presumed, unless the contrary /s
proved, that the holder of a cheque
rece/ved it, in discharge, /in whole or in
part, of a debt, or liability. The expression
“unless the contrary is proved” indicates
that the presumption under Section 139 of
the Act /s rebuttable. Terming this as an
example of a ‘reverse onus clause”’ the
three—Juadge Bench of this Court In
Rangappa held that in determining
whether the presumption has been
rebutted, the test of proportionality must
guide the determination. The standard of
proof for rebuttal of the presumption unader
Section 139 of the Act /s guided by a
preponderance of probabilities. This Court
held thus:

“28. In the absence of compelling Justifications,
reverse onus clauses usually impose an evidentiary
burden and not a persuasive burden. Keeping this in
view, It is a settled position that when an
accused has to rebut the presumption under
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Section 139, the standard of proof for doing so is
that of ‘preponderance of probabilities”.
Therefore, if the accused is able to raise a
probable defence which creates doubts about
the existence of a /legally enforceable debt or
liability, the prosecution can fail. As clarified in
the citations, the accused can rely on the materials
submitted by the complainant in order to raise such a
defence and it /s concervable that in some cases the
accused may not need to adauce evidence of his,/ her
own.” (emphasis supplied)

(2s) AiH, AR A ¢l ddNeflAcid gogdoe Asedl
SHH 13E il Hofdlall [ARtdq] AIGld sl [oidsN 2R-IA B il
ARIU] A1 AciAd ofv1g % SAUIHT A24H &l ¥ SIIEISIY ?d
4yd s3SI Adl EdI § ¥dIGiER]all 2ARdcy (AR 2isl Glefl s:al
Hi el (oivga 23d 8, I ARIUN A AafHiol] o i 53 Y19l
oll ol §RUIE U2l Gu uAsdIi (oo aR-d &ly, ¥e] Yal ol.R
oll %910l aISRHI AHIUUIHI 241D B,

—:: Y&l 0i.3, ¥ii—

(19) HEEI ol.2 ol YUIG oISRHI &AUUIHI A1 &I, HE
ai.3,% ol AU sl ofl ¥13NéAId Gefl ad] aefl. wpAR 241 sI1A
glcdoll ARl €dRl sARUIElA Al SIHoll JS  SIRAEARWI
gdl/diceld] U2 AHUd sldl A13 oA AllAd s3] A5d o]
Aol YEEI of.q Vil R ofl U sAUT Yxoi ARMIRA ¢l aonfAcd
gorgdoe seoll SdH 13¢ ofl ot HI2 dsARUlsl sAUYIHI 441
8. ¥ YEEI ol.v Hi2all §SH Sall UBHI  GBUR FRIIRUI YYGiol|
siRENal ol AUal, sRAUIEIRA 2RIMlell daiigal AIfAd S &
¥ ¢l ddNeflAGd gogdoe Aseofl sAH 138 85N AU B.
Hiolofly YA slésil  Mohammad Ali Versus Sharanappa,



39 SIwel] 324 ol.2¢ ¢ /2024

2025 (0) AIEL-SC 75727 o1l 54di, Hi oliHeR YulH sl
&A9d 8 5 :

“11. In this context, we would refer to the judgment of
this Court in R. Vijayan vs. Baby, (2012) 1 SCC 260 in
which Section 357 of the Code of Criminal Procedure,
1973 (for short, CrPC) has been interpreted wherein
it has been observed that Section 138 of the Act
authorises the learned Magistrate to impose by way
of fine an amount which may extend to twice the
amount of cheque, with or without imprisonment. In
all such cases, where there is a conviction, there
should be a consequential levy of fine of an amount
sufficient to cover the cheque amount. There could
also be interest on the cheque amount, followed by
award of such amount as compensation from the fine
amount.”

(a¢) AIH, A€ 5H Hi s AHUdiofl diRlv AHal oI5l
s1R318lol] dallgfa alaiHi 2Auflal, Js 284 U diol] iy 2419
U Ysadl %371 8. e, 21oBsRUot UAAI AHY ol A Iefol]
HUA Bgal Lloldi 2Avllal, Al SIE AH Hidl & §, ANCHS A
sH19dl0f] A1, 5 £Soll A% S™HIUUIHT AH41A Aal sRAUIElA Aol
oIS ofSAlel HIe UOCR AMUdIoll AIEI AIIHI A1, d]
[s(Aoic MR sisofl saH 357 8601 4N1cR HIUlel o RAall BGA]
Yol &2l ¥ dadR ofl 284 [AdifEd As sex 241493] AR 84,
Asdll diRlu, <uiey, doA1g] siRIdIg] ofl AHJ IR dHIH UIAI]al
101 Avflal, £5 5H19d] dI¥]] 240l A19Y B, FAH| £S of| ASHHI
Iy Aol ol AHIA R B, ¥ £S ofl H  dOdR dis
sRa€la (sAoid UIR%R Sisoll sdH 357 850 AUl A1
%RlIg &1 of|lA ¥ Cioll §SH SAUIHI 419 &



40 SIveld] 3 ol.2¢ ¢ /2024

= :IQSH ce ™

() [slotd MRflaR sisofl sdd uu (R) AHeud 4|
siHall AR dIciRlE WoIRY 5%, 28— sA2 6i6iR Yo, GAHlS
doRR ofl—c, 4281 dRiled, &31AH USRI iR A3, slu
As, B2l UldRd 54I2R, ¢¥— 528 dlidlal ¢l daNfAcd
gorgdoz Aseoll sAH 3¢ A1 diRkdl SEH— VT PGl
[Ri211u12 2Josl Ao dsARdIot sAUUIHI 41D & al ARG 2
(a) ofl 241€] 3edll 2% ellordioll gSH SAIAHI 2419 B.

(?) QYA ARVIRA sAaI€la [sHlaid MA]%2 SiSd]
SEH—3UY of| MG{U] YOl 3.29,94,000/—(31. 17,U0,000/—
Asofl g8 WH + 31.9,”Y,000/~ AR Ueall ) &SHdl
arRluell © HiAHi daaR U2 Ysdl AHudiell gsH salHi 419 8.
A AR g U2ofl 84 Ysaudiai forvgn w1y dl 9y 2 ()
HIA Aulofl A1€] Beof] 24 S0l §SH SUIHI A1 .

(3) slefloic W11 SIS sAH 353 AU AER YSIEld]]
A5 oisd ARG [Aaiiy Y3l visdl. 2xRIloll saflouid 24

SIEIST
&5 AIRAY Y&l Aeidadt gidl, iciaidlal g sl

dl.w/ ¢ /08 (. 2. gl )

220 1 QY5 Als aysllud Avee,

X —S20.
GJ01472



