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:: LAW ON THE SUBJECT ::

14. Considering the law on the subject, at the
outset, the decrsion of the Apex Court in the case
of Kusumingots and Alloys Limited v. Pennar
Peterson Securities Limited, (2000) 2 SCC 74517
shall need to be considered, wherein the moot
question before the Apex Court was whether a
company and its Directors can be proceeded
aqainst for having committed an offence unader
section 138 of the Negotiable Instruments Act,
which had been declared sick under the
provisions of the Sick Inaustrial Companies
Act, 1985. However, while deciding the said
question, the Apex Court has threadbare
considered the provisions of sections 138 to 141
of the Act and particularly, the dishonour of
cheques for insufficiency of funads in the account.
Apt it would be to reproduce the relevant
observations of the said decrision, which read as
under :

"10. On a reading of the provisions of S. 138 N/
Act 1t is clear that the ingredients which are to be
satisfied for making out a case under the
provisions are :

(/) a person must have drawn a cheque on an
account maintained by hHim in a bank for
payment of a certain amount of money to
another person from out of that account for the
aischarge of any debt or other liability;

(77) that cheque has been presented to the bank
within a period of six months from the date on
which 1t s drawn or within the period of its
valiaity whichever is earlier;

(/i7) that cheque is returned by the bank unpard,
erther because of the amount of money standing
to the creadit of the account /s /nsufficient to
honour the cheque or that it exceeds the amount
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arranged to be paid from that account by an
agreement maade with the bank;

(1v) the payee or the holder in due course of the
cheque makes a demand for the payment of the
saiad amount of money by giving a notice In
writing, to the drawer of the cheque, within 15
aays of the recelpt of information by hHim from
the bank regarding the return of the cheque as
unpala;

(v) the drawer of such cheque fails to make
payment of the said amount of money to the
payee or the holder in aue course of the cheque
within 15 days of the receipt of the said notice;

XXX XXX XXX

12. Section 141 N/ Act /s a provision specrfically
aealing with the offences by companies. Therein
/it /s laid down, inter alia, that if the person
committing an offence under S. 138 M/ Act /s a
company, every person who, at the time the
offence was committed, was in charge of, and
was responsible to the company rfor the conduct
of the business of the company, as well as the
company, shall be deemed to be guilty of the
offence and shall be liable to be proceeded
aga/nst and punished accordingly. Under the
proviso to subsection (1) it is laid down that
nothing contained in this subsection shall render
any person liable to punishment if he proves that
the offence was committed without Nis
acknowledge, or that he had exercised all due
difigence to prevent the commission of such
offence.”

14.1 This Court in the decision in the case of
Anchor Capitals of India Ltd. (supra) held that in
the case of dishonour of cheque no specific
averment in the complaint that the cheque which
was Issued was in 1act issued in the discharge of
a aebt or a liability, /s necessary. /It /s not rfata/
that such an averment is not made. The Court
held that it /s also not necessary for the
complainant to specrfically plead that the cheque
which was /ssued to him and dishonoured was in
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ract /ssued in the discharge of a debt or a
nabiiity.

14.2 In yet another decision of this Court in the
case of Girishbhar Natvarbhar Patel (supra), the
Court while discussing the presumption under
section 139 of the Negotiable /nstruments Act
has held that the presumption is not merely
required to be rebutted, but is required to be
positively proved by the drawer that the cheques
were not /ssued agamnst the discharge of any
nabiity or debt. In absence of any cogent
evidence on the part of the accused, the tria/
Court could not come to the conclusion that the
cheques were not /ssued against any existing
hability. On the strength of leading cogent and
convincing evidence in support of his claim, the
positive proof needs to be dislodged by the
accused. This presumption IS a presumption in
law requires to be demolished by the accused
with cogent evidence and unless and until the
same is demolished, it cannot be sard that the
accused has adischarged his burden successtully.

14.3 /n the decision of the Karnataka High Court
in the case of Sri.Gurupadaswamy (supra), the
Court held that the complainant has to establish
that he has means to lend money to the accused.
Relving on the decision of the Apex Court in the
case of Krishna Janardhan Bhat (supra) as wel/
as Rangappa (supra), the High Court held that
the presumption mandated by section 139 of the
Negotiable Instruments Act does indeed include
the existence of a legally enforceable debt or
nabiiity and to that extent the observation in the
decision In the case of Krishna Janardhan Bhat
(supra) was not correct. It was further held that
presumption,  however, /S a rebutiable
presumption and that it was open to the accused
lo raise a defence wherein the existence of a
legally enforceable debt or /liability can be
contested. There is an initial presumption which
favours the complainant. Section 139 of the
Negotiable Instruments Act /s an example of a
reverse onus clause that has been included in
furtherance of the /egisiative objective of
/improving  the  credibility of negotiable
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mmstruments. It /s a device to prevent unaue
aelay in the course of litigation. If the accused /s
able to raise a probable defence, which creates
doubts about the existence of a /legally
enforceable debt or /iability, the prosecution can
/alil. The accused may even rely on materials
submitted by the complainant himselr, without
having to /lead any independent evidence, in
order to raise such a aefence. On racts, the
Karnataka High Court chose9 not to interfere as
the contentions were urged for the first time
before the Appellate Court in the second round.
None of the findings was found worth interfering
with by the Karnataka High Court.

14.4 The Delhii High Court in the decision in the
case of Santosh Mittal (supra) has held that
1a/ilure on the part of the accused to reply to the
statutory notice under section 138 of the
Negotiable I/nstruments Act /leads to inference
that there was merit in the complaint. 7The Dellir
High Court held that the offence madepunishable
under section 138 of the Negotiable /Instruments
Act can be better described as a regulatory
offence since the bouncing orf a cheque /s /largely
n the nature of a civil wrong whose impact 1s
usually confined to the private parties involved in
commercial transactions. In such a scenario, the
test of proportionality should guide the
construction and interpretation of reverse onus
clauses and the accused/defendant cannot be
expected to discharge an unauly high standard
or proof. In the absence of  compelling
Justifications, reverse onus clauses usually
/mpose an evidentiary burden and not a
persuasive burden. Keeping this in view, it /s a
settled position that when an accused has to
rebut the presumption under section 139, the
standard of proof for doing so /s that of
preponderance of probabilities’. Therefore, /f the
accused I/s able to raise a probable defence
which creates doubts about the existence of a
legally enforceable debt or liability, the
prosecution can 1arl. The accused can rely on the
materials submitted by the complainant in order
to raise such a defence and it is concervable that



11 SIel] 324 of.2w /2024

/n some cases the accused may not need to
adauce evidence of his/her own as observed in
the case of Rangappa (supra).

14.5 /In the decision of the Apex Court in the case
of Kumar Exports (supra ), the Apex Court has at
length discussed the scope and ambit of the
presumption to be raised as envisaged under
sections 118 and 139 of the Megotiable
/nstruments Act. The Court held that unless
contrary Is proved, it shall be presumed that the
holder in due course of the cheque recer/ved the
cheque of the nature referred to under section
138 of the MNegotiable [nstruments Act in
aischarge of adebt or liability. Apt it would be
reproauce the relevant observations of the said
aecision, which read as under :

‘9. .. .. Presumptions are devices by use of which
the courts are enabled and entitied to pronounce
on an Issue notwithstanding that there /s no
evidence or Insufficient evidence. Under the
/ndian Evidence Act all presumptions must come
under one or the other cl/ass of the three c/asses
mentioned in the Act, namely,

(1) "may presume” (rebuttable), (2) 'shall
presume”  (rebuttable) and (3) ‘conclusive
presumptions”

(irrebuttable). The term presumption' is used to
designate  an  inferernce, amirmative  or
arisaffirrnative of the existence a 71act,
conveniently called the 'presumed fact” drawn
by a Judicial tribunal, by a process of probable
reasoning fom some matter of 1act, erther
Juaicially noticed or aamitted or established by
legal evidence to the satisfaction of the tribunal.
Presumption /literally means ‘taking as true
without examination or proof’. Section 4 of the
Evidence Act inter alia defines the words 'may
presume’ and shall presume’ as follows :

"(a) 'may presume’ Whenever it is provided by
this Act that the Court may presume a ract, it
may erther regard such 1act as proved, un/ess
and until it is disproved or may call for proof of /t.
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(b) 'shall presume’' Whenever it is directed by
this Act that the Court shall presume a fact, it'
shall regard such ract as proved, unless and unti/
/t /s disproved.”

n the former case the Court has an option to
raise the presumption or not, but in the latter
case, the Court must necessarily raise the
presumption. If in a case the Court has an option
to raise the presumption and raises the
presumption, the distinction between the two
categories of presumptions ceases and the ract
/s presumed, unless and until it is disproved.

10. Section 118 of the Act inter alia directs that it
shall be presumed, unti/ the contrary /s proved,

that every negotiable instrument was made or
drawn for consideration. Section 139 of the Act
stipulates that unless the contrary Iis proved, it
shall be presumed, that the holder of the cheque
rece/ved the cheque, for the discharge of, whole
or part of any daebt or /jability. Applying the
adefinition of the word proved' in Section 3 of the
Evidence Act to the provisions of Sections 118
anda 139 of the Act, it becomes evident that in a
trial under Section 138 of the Act a presumption
will have to be made that every negotiable
mstrument was maae or arawn for consiaderation
and that it was executed for discharge of debt or
nability once the execution of negotiable
/nstrument is erther proved or aadmitted. As soon
as the complainant discharges the burden to
prove that the instrument, say a note, was
executed by the accused, the rules of
presumptions unader Sections 118 and 139 of the
Act help him shift the burden on the accused.

The presumptions will live, exist and survive and
shall end only when the contrary Is proved by the
accused, that is, the cheque was not /issued rfor
consideration and in discharge of any debt or
hability. A presumption /s not in itseflf evidence,

but only makes a prima racie case rfor a party ror
whose benerit it exists.

11. The use of the phrase "unti/ the contrary Is
proved” in Section 118 of the Act and use of the
words "unless the contrary /s proved" in Section
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139 of the Act read with definitions of "'may
presume” and 'shall presume’ as given in
Section 4 of the Evidence Act, makes it at once
clear that presumptions to be raised under both
the provisions are rebuttable. When a
presumption s rebuttable, it only porints out that
the party on whom lies the auty of going rfrorward
with evidence, on the 1act presumed and when
that party has proauced evidence rairly and
reasonably tending to show that the real ract is
not as presumed, the purpose of the
presumption /s over. The accused in a trial under
Section 138 of the Act has two options. He can
erther show that consideration and debt diad not
exist or that under the particular circumstances
of the case the nonexistence of consideration
and debt /s so probable that a prudent man
ought to suppose that no consideration and debt
existed. 7o rebut the statutory presumptions an
accused /s not expected to prove his defence
beyond reasonable doubt as /s expected of the
complainant in a criminal trial. The accused may
adauce direct evidence to prove that the note in
question was not supported by consideration and
that there was no daebt or /liability to be
aischarged by him. However, the court need not
/nsist /n every case that the accused should
aisprove the nonexistence of consideration and
aebt by /leading direct evidence because the
existence of negative evidence s neither
possible nor contemplated. At the same time, it
/s clear that bare denial of the passing of the
consideration and existence orf debt, apparently
would not serve the purpose of the accused.
Something which is probable has to be brought
on record for getting the burden of proof shifted
to the complainant. To disprove the
presumptions, the accused should bring on
record such facts and circumstances, upon
consideration of which, the court may either
believe that the consideration and debt adid not
exi/st or therr nonexistence was so probable that
a pruadent man would under the circumstances of
the case, act upon the plea that they did not
exist. Apart from adaucing direct evidence to
prove that the note I/n question was not
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supported by consideration or that he had not
mcurred any aebt or liability, the accused may
also rely upon circumstantial evidence and if the
clircumstances so refied upon are compelling, the
burden may likewise shift again on to the
complainant. The accused may also rely upon
presumptions of 1act, for Instance, those
mentioned in Section 114 of the Evidence Act to
rebut the presumptions arising under Sections
118 and 139 of the Act. The accused has also an
option to prove the nonexistence - of
consideration and debt or liability erither by
letting in evidence or /n some clear and
exceptional cases, frrom the case set out by the
complainant, that is, the averments in the
complaint, the case set out iIn the statutory
notice and evidence adduced by the complainant
auring the trial. Once such rebutial evidence /s
adauced and accepted by the court, having
regard to all the circumstances of the case and
the preponderance of probabilities, the
evidential burden shifts back to the complainant
and, thereafter, the presumptions under
Sections 118 and 139 of the Act will not again
come to the complainant's rescue.”

14.6 The Apex Court In the case of Krishna
Janardhan Bhat (supra) was considering the
question of burden of proof and presumption as
to existence of the debt. /t would be appropriate
to regurgitate relevant observations of the sard
aecrsion, which read as unaer :

'20. I/ndisputably, a mandatory presumption is
required to be raised in terms of Section 118(6)
and Section 139 of the Act. Section 13(1) of the
Act defines "negotiable instrument” to mean ‘a
promissory note, bifl of exchange or cheque
payable either to order or to bearer. " Section 138
of the Act has three ingredients, viz. :

(7) that there is a legally enforceable debt;

(1) that the cheque was drawn from the account
of bank for discharge /n whole or in part of any
aebt or other /liability which presupposes a
legally enforceable debt; and
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(117) that the cheque so /ssued had been returned
auve to insufficiency of tunas.

21. The proviso appended to the said section
provides for compliance of legal requirements
before a complaint petition can be acted upon by
a court of law. Section 139 of the Act merely
raises a presumption in regard to the second
aspect of the matter. Existence of /legally
recoverable debt /s not a matter of presumption
under Section 139 of the Act. /It merely raises a
presumption in favour of a holder of the cheque
that the same has been /issued for discharge of
any aebt or other liability.

22. The courts below, as noticed hereinbefore,
proceeded on the basis that Section 139 raises a
presumption in regard to existence of a debt
also. The courts below, in our opinion,
committed a serious error /n proceedaing on the
basis that for proving the defence the accused /s
required to step into the witness box and unless
he does so he would not be discharging his
burden. Such an approach on the part of the
courts, we reel, is not correct.

23. An accused for discharging the burden of
proof placed upon Him under a statute need not
examine himself. He may discharge his burden
on the basis of the materials already brought on
records. An accused has a constitutional right to
maintain sifence. Standard of proor on the part or
an accused and that of the prosecution /in a
criminal case /s aifferent.

24. In Bharat Barre/ and Drum Manulacturing
Company v. Amin Chand Pyarelal [ (1999) 3 SCC
35] interpreting Section 118(a) of the Act, this
Court opined :

‘Upon consideration of various Judgments as
noted hereinabove, the posrtion of law which
emerges /s that once execution of the
promissory note /s aamitted, the presumption
under Section 118(a) would arise that it is
supported by a consideration. Such a
presumption /s rebuttable. The defendant can
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prove the nonexistence of a consideration by
raising a probable defence. If the defendant /s
proved to have discharged the initial onus of
proof showing that the existence of consiaderation
was Improbable or doubtiu/ or the same was
egal, the onus would shift to the plaintift who
will be obliged to prove it as a matter of 1act and
upon its railure to prove would disentitle him to
the grant of relief on the basis of the negotiable
/nstrument. The burden upon the defendant of
proving the nonexistence of the consideration
can be erther direct or by bringing on record the
preponderance of probabillities by reference to
the circumstances upon which he relies. In such
an event, the plaintiff /s entitled under law to
rely upon all the evidence /led in the case
mncluding that of the plaintift as well. In case,
where the defenaant rarls to discharge the initial
onus of proof by showing the nonexistence of the
consideration, the plaintift would invariably be
held entitled to the benefit of presumption
arising under Section 118(a) in his favour. The
court may not nsist upon the defendant to
disprove the existence of consideration by
leading direct evidence as the existence of
negative evidence I/s neither possible nor
contemplated and even if led. /s to be seen with
a doubt...”

25. Furthermore, whereas prosecution must
prove the guilt of an accused beyond all
reasonable doubt, the stanaard of proof so as to
prove a defence on the part of an accused /s
"oreponderance of probabilities’. Inference of
preponderance of probabilities can be drawn not
only from the materials brought on records by
the parties but also by reference to the
circumstances upon which he relies.”

/n totality of circumstances, the Apex Court held
the decision of the High Court as justifiable that
the prosecution has rarfled to make out a case
aga/mnst the accused.

14.7 In yet another decision of the Apex Court in
the case of M.S. Narayana Menon @ Man/
(supra), the Apex Court was considering the
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question of cheque /ssued for security or any
other purpose and held that the same would not
1a/l under the purview of section 138 of the
Negotiable Instruments Act. Apt it would be to
regurgrtate relevant observations of the sard
adecision, which read as unader :

'33. What would be the effect of a presumption
and the nature thereof fell for consideration
berore a Full Bench of the Andhra Pradesh High
Court in G. Vasu v. Syed Yaseen Situdain Quaadri
[AIR 1987 AP 139]. In an instructive judgment,
Rao, /. (as His Lordship then was) speaking for
the Full Bench noticed various provisions of the
Evidence Act as also a large number of case laws
and authorities in opining:

"From the aforesaid authorities, we hold that
once the defendant adaduces evidence to the
satisiaction of the Court that on a preponderance
of probabilities there /s no consideration in the
manner pleaded in the plaint or surt notice or the
plaimntifrrs evidence, the burden shifts to the
plaintift and the presumption 'disappears’ and
aoes not haunt the defendant any longer.”

It was further held:

"For the aforesaid reasons, we are of the view
that where, In a suit on a promissory note, the
case of the defendant as to the circumstances
unader which the promissory note was executed
/s not accepted, it /s open to the derfendant to
prove that the case set up by the plaintiff on the
basis of the recitals in the promissory note, or
the case set up /in suit notice or in the plaint /s
not true and rebut the presumption underS. 118
by showing a preponderance of probabilities in
his 1avour and against the plaintiff. He need not
lead evidence on all concervable modes of
consideration  for establishing that the
promissory note /s not supported by any
consideration whatsoever. The words until the
contrary is proved' inS. 118 do not mean that the
defendant must necessarily show that the
document /s not supported by any Fform of
consideration but the defenaant has the option
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to ask the Court to consider the nonexistence or
consideration so probable that a prudent man
ought, under the circumstances of the case, to
act upon the supposition that consideration aid
not exist. Though the evidential burden is initially
placed on the defendant by virtue of S. 118 it can
be rebutted by the defendant by showing a
preponderance of probabilities that such
consideration as stated in the pronote, or In the
Surt notice or in the plaint does not exist and
once the presumption /s so rebutted, the said
presumption ‘disappears’. For the purpose of
rebutting the initial evidential burden, the
defendant can rely on direct evidence or
circumstantial evidence or on presumptions of
law or fact. Once such convincing rebuttal
evidence /s adduced and accepted by the Court,
having regard to all the circumstances of the
case and the preponderance of probabilities, the
evidential burden shifts back to the plaintift who
has also the /egal burden. Thereafter, the
presumption under S. 118 does not agalin come
to the plaintiff's rescue. Once both parties have
adauced evidence, the Court has to consider the
same and the burden of proof loses all its
/mportance.”

34. If for the purpose of a civil litigation, the
defendant may not adduce any evidence to
aischarge the initial burden placed on hHim, a
fTortiori" even an accused need not enter into the
witness box and examine other witnesses In
support of his defence. He, it will bear repetition
to state, need not disprove the prosecution case
/n 1ts entirety as has been held by the High
Court. A presumption /s a /legal or factual
assumption drawn from the existence of certain
racts.

35. /In P. Ramanatha Aiyars Advanced Law
Lexicon, 3rd eadition, at page 3697, the term
oresumption’ has been defined as under:

‘A presumption /s an Iinference as to the
existence of a r1act not actually known arising
from 1ts connection with another which is known.
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36. A presumption 1s a concltusion drawn from the
proof of racts or circumstances and stands as
establishing racts unti/ overcome by contrary
proof.

37. A presumption /s a probable consequence
drawn from facts (either certain, or proved by
direct testimony) as to the truth of a fact alleged
but of which there /s no direct proof. It follows,
therefore that a presumption of any r1act /s an
/nference of that ract from others that are
known'. (per ABBOTT, C/., R. v. Burdett, 4 B.
and Ald, 161)

38. 7The word Presumption’ inherently imports an
act of reasoning a conclusion ofr the judgment;
and it /s applied to denote such rfacts or mora/
phenomena, as rom experience we known to be
/nvariably, or commonly, connected with some
other related facts. (Wills on Circumstantia/
Evidence)

39. A presumption /s a probable inference which
common sense araws from c/ircumstances
usually occurring in such cases. The slightest
presumption 1s of the nature of probability, and
there are almost infinite shades from Sslight
probability to the highest moral certainty. A
presumption, Strictly speaking, results from a
previously known and ascertained connection
between the presumed rfact and the rfact from
which the inference is maade."

40. Having noticed the effect of presumption
which was required to be raised in terms of
Section 118(a) of the Act, we may also notice a
adecision of this Court in regard to presumption’
under Section 139 thereof.

41. /In Hiten P. Dalal v. Bratindranath Banerjee
[(2001) 6 SCC 16], a 3/udge Bench of this Court
held that although by reason of Sections 138 and
139 of the Act, the presumption of /law as
aistinguished from presumption of 1act /s drawn,
the court has no other option but to draw the
same Iin every case where the ractual basis of
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raising the presumption /s established. Pal, /.
speaking for a 3/udge Bench, however, opined:

e, Presumptions are rules of evidence and
do not conflict with the presumption of
/nnocence, because by the /latter, all that /s
meant Is that the prosecution /s obliged to prove
the case against the accused beyond reasonable
doubt. The obligation on the prosecution may be
aischarged with the help of presumptions of law
or fact unless the accused adduces evidence
showing the reasonable possibiliity of the
nonexistence of the presumed ract.

42. In other words, provided the facts required to
form the basis of a presumption of law exist, no
ariscretion 1s left with the court but to draw the
statutory conclusion, but this does not prec/ude
the person agamnst whom the presumption /s
arawn from rebutting 1t and proving the contrary.
A fact /s said to be proved when, ‘after
considering the matters before it, the court
either believes 1t to exist, or considers Its
existence so probable that a prudent man ought,
under the circumstances of the particular case,
to act upon the supposition that it exists’.
Therefore, the rebuttal does not have to be
conclusively established but such evidence must
be adauced before the court in support of the
defence that the court must erither believe the
defence to exist or consider /ts existence to be
reasonably  probable, the stanadard  of
reasonability being that of the "prudent man"."
The court, however, Iin the ract situation
obtaining therein, was not required to go /nto the
question as to whether an accused can adischarge
the onus placed on him even from the materials
brought on records by the complainant himselr.
Evidently in law he is entitled to do so.

43. In Goaplast (P) Ltd. v. Chico Ursula D 'Souza
and Another [(2003) 3 SCC 232], upon which
reliance was placed by the learned counsel, this
Court held that the presumption arising under
Section 139 of the Act can be rebutted by
adaucing evidence and the burden of proof /s on
the person who want to rebut the presumption.
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The question which arose Ffor consideration
therein was as to whether closure of accounts or
stoppage of payment s sufficient defence to
escape from the penal liability under Section 138
of the Act. The answer to the question was
rendered in the negative. Such a question does
not arise in the instant case.

44. In Kundan La/ Rallaram v. Custodian,
Evacuee Property, Bombay [A/R 1961 SC 1316,
Subba Rao, /., as the learned Chief Justice then
was, held that while considering the question as
to whether burden of proof in terms of Section
118 had been discharged or not, relevant
evidence cannot be permitted to be withheld. If a
relevant evidence /s withheld, the court may
araw a presumption to the effect that if the same
was proauced might have gone unfavourable to
the plaintiff. Such a presumption was rtself held
to be sufficient to rebut the presumption arising
unader Section 118 of the Act stating:

‘Briefly stated, the burden of proof may be
shifted by presumptions of /law or fact, and
presumptions of law or presumptions of fact may
be rebutted not only by direct or circumstantial
evidence but also by presumptions of law or fact.
We are not concerned here with irrebuttable
presumptions of law.”

Two aaverse inferences in the /instant case are
able to be drawn against the Second
Respondent:

(7) He deliberately has not produced his books of
accounts. (ir) He had not been maintaining the
statutory books of accounts and other registers
/n terms of the byelaws of Cochin Stock
Exchange.

Moreover, the onus on an accused /s not as
heavy as that of the prosecution. It may be
compared with a defendant in a c/vil proceeding.
/n Harbhaan Singh v. State of Punjab and
another [AIR 1966 SC 97], this Court while
considering the nature and scope of onus of
proof which the accused was required (o
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aischarge in seeking the protection of exception
9 to Section 499 of the /ndian Penal Code stated
the law as under:

U /n other words, the onus on an accused
person may well be compared to the onus on a
party in civil proceedings, and just as in civi/
proceeaings the court trying an /ssue makes /ts
decision by adopting the test of probabilities, so
must a Criminal Court hold that the plea made by
the accused /s proved if a preponderance of
probability Is established by the evidence /ed by
him..."

45. /In V. D. Jhingan v. State of Utiar Pradesh,
[AIR 1966 SC 1762 ], /t was stated :

e, /t /s wellestablished that where the
burden of an issue lies upon the accused, he is
not required to discharge that burden by leading
evidence to prove his case beyond a reasonable
aoubt......... !

[See also State of Maharashtra v. Wasudeo
Ramchanadra Kaidalwar, AIR 1981 SC 1186 ]

46. In Kali Ram v. State of Himachal Pradesh
[(1973) 2 SCC 808 ], kKhanna, /., speaking for the
3/udge Bench, held :

U One of the cardinal princijples which has
aways to be kept in view In our system of
aaministration of justice for criminal cases s that
a person arraigned as an accused /s presumed to
be innocent unless that presumption /s rebutted
by the prosecution by proauction of evidence as
may show him to be quilty of the offence with
which he /s charged. The burden of proving the
quilt of the accused /s upon the prosecution and
unless it relieves ritself of that burden, the courts
cannot record a finding of the guilt of the
accused.

There are certain cases I/n which statutory
presumpltions arise regarding the guilt of the
accused, but the burden even in those cases /s
upon the prosecution to prove the existence or
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racts which have to be present before the
presumption can be drawn. Once those r1acts are
shown by the prosecution to exist, the Court can
raise the statutory presumption and it would, in
such an event, be for the accused to rebut the
presumption. The onus even In such cases upon
the accused is not as heavy as /s normally upon
the prosecution to prove the guilt of the accused.
/f some material /s brought on the record
consistent with the innocence of the accused
which may reasonably be true, even though it is
not positively proved to be true, the accused
would be entitied to acquittal.”

47. In The State through the Delhi Aadministration
v. Sanjay Gandhi [AIR 1978 SC 961], /it was
stated:

U /Indeed, proof of 1acts by preponderance of
probabirlities as in a civi/ case /s not foreign to
criminal jurisprudence because, in cases where
the statute raises a presumption of quilt as, rfor
example, the Prevention of Corruption Act, the
accused /s entitled to rebut that presumption by
proving his defence by a balance of probabilities.

He does not have to establish his case beyond a

reasonable doubt. The same standard of proof as
n a civil case applies to proof of inciadental issues
/nvolved in a criminal trial like the cancellation of
bail of an accused....... !

The evidences adauced by the parties before the
trial court lead to one conclusion that the
Appellant had been able to discharge his initial
burden. The burden thereafter shifted to the
Second Respondent to prove his case. He rarled
fo do so. The submission of the Second
Respondent that the Appellant had not denied
his entire responsibility and the dispute relating
only to the quantum of debt cannot be
accepted.”

BURlsd YSIERAHI alIHER JMH 518 %Rl UlduIlEd A
Rigid (ratio) o SIS GURell YRudlall AECTHI AHDA
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WAUIRA o [G2AvRl 4] %32 8, vial dgll &d 5ol &l5d
d2s sl :

—:: YEEI al.q 11—

(¢) Yidlgf yeas:wl, ([A=aveld] 32id sAA d ugdl
YI9loll YERIISol AEIAA ST GI6idlgf LIal AU AHY S UIRdlal
ol%RH1 AUl d i) olIHER HMH SIE Uldlall [AfAY AYSIERAHI
weIdd Ritdidl alal degfA dl udd 5ol YRIiSolHi d
RiILyidl HEE3U 2. olIHER YMIH SIE [Eviok dvriy ial ofle
Qe 22 2ilg odlAda, R0ac(0) AAIAR (Y.S).) U¥-
135901l YSIElH UelINd 52d B 3 [sallotcd wYRRgS0A URAUIN
Rittid yaol SI¥ER] 3 AIfcdd sdI0fl Gl &é:A20 HIRAIsYRIdf
U2 280 8. dyi RisiA a3 ded] Hxoyd Gefl adl &y dl el d
YAdlg) 2lal def A5 olel Aol Aeldd Ad] RisiRAlall AHILR 5
AsAd Aol AHIUR RV eld Hiofl A5 aigl. dyHi olIHER
Jla si2 dPRMe [eu HaidRRIPI, 045 (0)AAIGUR
(Y.8l.) Ux¥-uaso ol SuHi WUINA sl Yxoi MR{lsyld
Uldlall 51 c1990fl isRRIEd AIlAd Salall Y B, dYHi olIHER
YMla si2 Hlad] 2l RQpeu 222 s AaA2] [Ecel, Blaa
AYld cioiR—us /R0a¢ all 3AHi arRlv 1€/ 0c/R0a¢ ol AY
AHNUE AYsleHi MM sAT Yxol (sHloid 1A A Aofl Neof]
U5l B ol A1 UlsAIHI AHEIAd A Fdio] B & 5, SIE [aiely
J(Sa ui1é] Ad 4% of UIA Al SIY ENla RUSa ©2s] of .

(e) sRA1€] A Uldioll A0l AHal 21Ul HI2, sRAIERA
Uld o 212f] olisui uaIdl H12 A120Eal 1A UR dofl AU AHiS—
¥ &l Yrdlg] 2Aicail Y A B, dal LAlotHi AdIH] AR, ¥
PW.1 d3l% duiddidi +1dd 8. sARUIEIRA ddoll AdUIHdll
AIeaIHIH ¥RIAd 8 5, s3RUIE] dolalA 25 oMKl Ulcal2
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8 2a AR A1Q Aidlall 26y 8ld, ARAUIa Ll oSl
¥33lu1d Befl &di 31.30,00,000/— 2Assl &l GYlal 241VA,
¥ofl Ysaell U2 ARNIA el As Sl.Acl.A4.05 ol A0d, ¥
Usl sAluglA siacflad] o213l 21es1?l dds dlall. slacflad] dze
| ol JS ol.000024, dl.q/E /020, 31.90,00,000/— dil
As sARUIEIA Aol Gis 1§ HERIZ, HIUIUR Aol WIdIHT %3]
SAddi d AYRdI ¢islaall AR A18 Ud s2d. ¥ sTRUIEIRA Aol
asld®l diRrsd ARG SlHies oidlA 2 .ul.A4.5].8l Hsddi
dofl ARIVIA dHoll aslagl]l H1Rsd GsIG ¥dIa AVA dHx Aefl
84 YsAd ofdl. diH, AR Uldlall YidIHI Yg ¢iSIN o
gldl ©di gr1eryds d uidiell As AN &lg STAJIE] A18 N, .
Asedll sAH 3¢ d¥l 1w AU d¥l dARJIS] sd 81y, I
sidHall AHRIUIRA Bsd Ggloll dl9d sH YsUUIH SYR Sl |
SIHall AR 2N, ¢f.AAs20ll SEH A3¢ del V¥R AHoU A4 S3)
d¥ll AsHiofl vyl 2sH0l €5 530 d A1 sTUIElA] ARl 254
4yl AUl ol 2RY S B.

(20) SAA1EIRA Uldloll 5200 A4l Hi 249118 GUR €:licy]
HXCloll €219 YRIUIRA Y 52d 8. §RUAIEIRA doll AldIEal1H Il
WAYIHI 618 Gglall aleliefl ysyell 31.90,00,000/—- HI2
AR &Rl dofl wdicieRlall [aIsId HI2 AN AYRAI GISIAO o
ARy &l gaR RUSR Ud 52d 8. UIEl A ARI]A Slololl (SHIoS
alled 2Ud & Fof Uidal ARIVIA s2d atefl.241 24502NHi, N.I.
Aseall sAH 138 86Nl siololl ¥3RAUIdIe] Ulda &3 & 5 olgl d
aurRidl die sRUIEl &Rl AHIUR ds Y sAAdI €2dId%i]
Bleigedd duid s, sAAIE]l dE Ais—34u &l 44Ad ds:A?
As, AiS—35 Vs Jled AH, 2is—39 Yl sFAAUIERA dall asld
HIRSA HISAd SlHIoS alldlA, Ais—3¢ &l oiZlA 23).34.9].53id]
ugid, Ais—3¢ gl sodlgfotddoe 25 AUle, Ais—vo Il AHRIVIA
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SARUIES] oflElAall A1TA w1 Y AV B. A1 sRAIE dARlu
¥/ /R029 ol A% eluid sAIAI A1l edl. sRUIEl &Rl AHIUR
als Y sAMAdl a1l AleigeciRl duiRi eld & 3
AANRIJoAd gorgdoe Aseofl sAH 3¢ ofl sigofl ¥3R U]
UlGol SAUIHT A1) B Vol A1 SRAUIE AHUAR E1VIE S41H] A1
8. sRAIElA Uldiad  duiRt slal 2 €2d1d% %Y s3al uldld]
URIASs wdiveld] (aciid] 8. 4414, sRa1€l N.I. Asedll sdy 139
A19 iRl sdH 118 850l Slajoll LRRIRAT U AILIR AT HI2
8SER 8. SAH 118 dAIL Adl — Until the contrary is proved,
the following presumptions shall be made: (a) of
consideration; that every negotiable instrument was
made or drawn for consideration, and that every such
instrument, when it has been accepted, indorsed,
negotiated or transferred, was accepted, indorsed,
negotiated or transferred for consideration; d<,
ANRIRVJcE gogdogd Aseoll sdd 139 Presumption in
favour of holder.—It shall be presumed, unless the
contrary is proved, that the holder of a cheque received
the cheque of the nature referred to in section 138, for
the discharge, in whole or in part, of any debt or other
liability. Gulsd saHl of AYsd dial As RSl dRFLIHI AUd]
grel Glefl 52 8 5 dal slduel £9 284l Ao ¥dIcieR] yel
YUl AHiRIS A YdIcieR] ol [SRUIY HI2 As HR B, ¥
SRAUIE] A dsA3] As ofl As(FBSYRlol YAUR S2d & .

(20.1)  Gwid AR A dsA?] As Wil Uldlall &R
2Isiul wlal Fld s 8. sl YLl doiss Asd] Guz ol 2uel 249
SIg dsR AdIHi AH1Ad ol€fl, ol 1 AN edldall BgAR [AdiE
Hiol YRl &ld, dl vkl As Guz o Uldlid 21el cis i 2uRsIgs
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ool &l ([Audld ol &ld el d Alfldd sl dis ol Asif€id
A(ESIF] ol dUIRAUIHT 241D A HI2 2IAA S1E AHE SIS HRD) URI Y,
sd1Ai 241d] a1¢]].

(20.2) AS duid Al dey dIsRUiHI 241d 5 AS URall
gdieR ARMlall ¥ 8, IR ANRRVGIA JogNogd Asedll sHH
139 HYX¥O SIRUEAR €4 § YUIGEIR] 243 AAojdlsl (presumption)
Glef &1 & 5 d As A siololl d uyd s3] AsiU dd] sH 21Ul
YUIGER] HIZ AUMNUIHI AN B, [afZd3U, Al Jofdlal
rebuttable 9, 2ia RIRGIE doll A1[AdNoll ofiesl 21RAY] U §2
8 5 d Acidla (probable) ciuig 2% s3lal i1 HgjHIolal vifsd
S2.

(20.3)  ofl® azs, “Presumption” (cfdiol)oll 2uI[CES
AHY & — “SIg Aol duRd Adl YRidl [Aoil A1 Hieid].”
Kumar Exports v. Sharma Exports, (2009) 2 SCC 513
Hi ollHER YMH sle “presumption” o 241 Ad AvIRId sY
&g 5 — "4l Guii (devices) dil5, Foil &R elddlal A &S
Aol Al HA B § A SIE Yal WR (o1l 241] AF, &A YRidI o
1A AYY] Ydl of &ld."

(20.7%) dlHeR YMH si¢ G. Vasu v. Syed Yaseen
(supra) ol 343 2ux s3] B. “Presumptions” (igjioll)
Al UsRall 81 & — Presumptions of factPresumptions
2o Presumptions of law . “"Presumptions of fact are
rebuttable by evidence to the contrary. Presumptions of
law may be either irrebuttable (conclusive
presumptions), so that no evidence to the contrary may

be given or rebuttable. A rebuttable presumption of law



28 SIel] 324 of.2w /2024

is a legal rule to be applied by the Court in the absence

of conflicting evidence”

(0.4)  Gusd 3Aoll &slsd, €AY YRAUI Hal olIHER
AIH  Sleoll  YSIERAG  USIAHI, &lGall  FAHI  SRUIENRA
ANRIJoAd Jogdozd Ase, 1881 ofl sAH 138 &50Nofl dHIH
Slojoll ¥33lIdlof Uical 53 aldio] 2ume i 8. sRAIEIRA Uldiol|
AdIEa M Al £2dIAD YRIdI &Rl ASdll gypiod, dofl 2y41d,
qRIYSA As Wd A, d¥l sRIEAM oflfed AHudidfl siialel
a2l AHAYHAEIHI sRUIE eV SdIg] YUR sY . i1 Ad,
sRUIEl &Rl Uldlol UiRlAls xdicieR] (eiciidlal sad 139 2q19
qiddl sas 118 8504l sigdll YR (presumption)eil dicy
Angdiell AESR MW &Ryl &, FH diHER YH sie K
Bhaskaran(Yu:l) 5AuHi 2uwr s3f 8 5 sAH 138 il ol RUR
Yol g1 & IR Asoll yicdell dgal Ysaell of gl ulsl
Yllofl axid siogell aeatiRil Fisigal ciad &, ddl & Ad gdaial
5441 A dHid @es) ol slx3] sRaEl @Rl AllAd sd 8. e,
SRAUIE] &1R1 %Y SAJAA YRIdI Hal Slojall Reldal it Adl 2ure
YR B 3 ARMIRA Jsoll 280 Ysddidi (arvsadl eiidl &, ial
dofl [A>g sEH 138 8560all 2ol Allcld &1 &. A1 Yl of. 1
oll %910l ESRHI &AUUIHI AH1d B,

—:: Y&l oiGlR R::—

(a9) 8d wRIR gRAUIEl Ut %Rl ASe] AS[FBSYRAol YAR
A & AR U Gloll iy 8 5, g AR A1fAdd 52 B 5, ¢l
aaNMAcid gogdoe Ase ol sAH 139 ol Aol ol s3]
ARV doil AIfAd eilod G €19d & 2
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(a2.2) ¢l aoneloid gorgHoe dise ofl sAH 139 ol
GojHloial oISRAUI Aol doliefl [Quild AIlddd sl HI2, 2RVl
Ac1[Aa oiu1g Adlell Qe &, FHi sRIEISIY d AHd] clad]
£q AYdl ¥YIciER]oll ARdcdal ussil ASIRI V. sAH 139 Ai
"odl Yl [AURld AIlAAd of &1 Al YEM" 2 A€ol 24 A a2l 5
ARV 2AYSUL aisRICHS Allddd s ¥ AN § As sigyel
£/ UIGER] Y§UUl HIZ AIUIHT A1 o], ug AR U
Si2al 2%1d sdlall [Ascu & 5 d As SIUEAReII £]/ ¥dIGER] o]
MReINI E wRdcuHi ofell ofl A Ad Fuofl uRRUA B50 s
AHYER HIRRI ofl ¥H [AUR] HioidiAHi 2419. d 3d sIE s 52
YA, 21H, A1 UIA A [AscUl 8d B,

(12.2) ugdl ([Ascu Aed A Alfdd Y 5 €9/ YUIGER]
AHRdcyHi oi®fl — ciAUI9 Y11 %Y SAI al [61fZduRl AHIlAAd $29
5 As £/ FUIGER] ASUUl HI2 AMNUIHT IR of &,

(22.3) ol [Ascu Sl UlssA uRR(Aall 2dect dgol
Aciidaiiofl aydl &Rl €9/ ¥dIGERloll 26193 2A1Kld 5l 8. ¥
eafgar  He AR yar  shueni  sRaudleg g,
SRIEISI /[SHIoS oflleA ofl eslsdl, 2iRidHT sRAIEl S, duey
[SH10S oflfed ol ¥dIat Hi ady ARall AR IR sad -
313 ol [o1deatdi, dx edldl Hi As sl URRAMM B0 23
SAIHT AR &l d 243 AR el ¥ AHIdall GUe] As SIS
£d/%dIGierR] HIZ ¢y 5l Hi A1Ad oi®fl dg YIUlosed 1S
udold12] ¥ed eaifd] 215 8.

(2.%)  ARNe Uldioll oiAé1d Y S lofl AMH dS [SHlos
allglRlall ¥dIol % §3] SAlol] &> V. &Idall FAHI AR EUR
SlHios oflglAall ¥dIc ANE B,

(12.4u) @Rcle ARMa sAuEloll GaeduiRidi Uldlall
GAUIY Y SAloll ds HAA B.FHI Ais—v &l sFRUIE Gzl
Sl A ¥RIA B 5, ‘6 Holef YSIA B © ol RAY 8] 5 ©. §
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dissIBatdi U1egl A1) 2R-1A R g se9Hi 28 ©. A AR A1
221 31 S| 8. A1 2P 521 €21 €21 AIVioll SA 8. A did U3l &
% A HI3 oNlA, SIABIE al AdicatiH AsUIo]] 25H SUR A S
AN suR Ud Adldll &d] d &fssd weidd o], Adid w3l 8 5
A 3l div s 121 vidl Higll A10d 81> dY Glald ofe].
AIBE 2401 ¥L1Id B F A 258 255 UAI ANl § JoisH ¢
9.2 did vl 8 § AsdINall RUUERA JoisHesAHI AdIdd ofell.
& HRI uARIel (510l Alust Avidl oell. HIR) ot viid
suslofl gslal &dl. susidfl gsiaiai dIffs Ui diviofl saiell ad
adl. 21 gslal @isioll &dl. 21 gSlot Q19 RI¢ AoAAR of 1A U]
edl. 21 gSlol R0 ACofl AldHI G S B. A1 gSlal A oAU Y]
Alg sdl. A did vl aiel 3 241 32 R el oflw Asall 32101
ol sed 8. A sl 3201 sl B, A did uil oedl 5 A s
As] Rl 618 dufl doll 2BURIISI S B. § A Aol 58l g oel §
SIg YRl duiRl ASY Yol § A2 AA2| oS AYEIE] duld & §
3. A did udl 8 5 ARIVIA Hal ASIBoedi 242118 AHisY] oid dIu
ANA 8. AIBE 589 5 A2AIGoll Al Vs RAYRIell RUYER U
AN . A did Ul 8 5 AR 242G uyslR A HIF sTuIE,
ol1ZlA & Aloieatiniai ¥1Ad o], 241RIUIofl Ucollgf it Hol LicR
oiefl. A did vl & & ARl [ESRA ST 250HT B & d Hal YioR
oi®fl. sAUIE] 2A2091A ¥R B 5 ARIIoll [ESUg] oflH A4281R B
Aol AHRIloll oialdle] oiid &1A dlE ai&l. A did uidl o2l 5 A
ARG HRI vidiHiel SIg 84 AN oi€fl. AIBE 20891 ¥RIID
8 5 A AR A div YidiHi HAN0d 8. 1 did w3l oiefl 5 241 o
cvt 3(31 ofl 2413 ol divioll vilel Asall LB s3] vlel 321
S 8. A did Uil o1€fl § 1] sl 8H Hivudl of &l ©dl SR
Asall 26U s3] vilel 521 sed 8.
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(1R) AR &Rl dsA2] Asdll eslsdl d&i d Asell (Aaidl
23 Ad] dsR d19d & 5 Asdll [Aaidl As & sdI2R Hi ¢RI
ol del As ¥ Uolel] cRIAA o1l dHy A2 A2 3oSAYE[1¢]
oRIRJE 8. Al el A€ Asd [Aaidl 211 sidHall AHRIVIA efdld
sFIEl AHINE el A eslsd Hiofl USRI alel. 241 Aedl AU
SJAIHI 2419 dl, 285 U0l dHIH YR1dIg) YRIISol Sl ol U1
s3la 21 s1A Adiddinl AsAHi AR el gldiofl &slsd 49
dsAR AdIHi A419d ai&fl. agHi, AR %RI Alall ([AAY YdIcti
yel AsHi Ael o aldidfl SIg dsR ddidi 241Ad oell. Gazlg,
ARUIUS sARUIE] &R sl E1UAPI S & dg ¥RIdd B. |
doiss ollHER AURYU AEIdd &RI Eldall SAHT AIRIU] IRl SR
As A3 ¥ dsAR GalddIHi AH1dd 8 ddl & dsAR BsIddIHi A41dd
edl, ¥ 1@l AudIHi 2H1dd ol 211 YSIEl daiHl Adi, sRkRI As'
{3 Ul NRINAHE Jorgdoe Aseall SRUEIS SHH—R0, <9 Vdl
135 ofl [daradRefl venge sAHI A1dd B AHY ollHER AM]H
si¢ ol Oriental Bank of Commerce versus Prabodh

Kumar Tewari 2022 LiveLaw (SC) 714 ol YSIEl A
&19d 8 3:

14. In Bir Singh v. Mukesh Kumar (2019) 4 SCC
197, after discussing the settled line of precedent
of this Court on this issue, a two—Judge Bench
held:

33. A meaningful reading of the provisions of the
Negotiable Instruments Act including, in
particular, Sections 20, 87 and 139, makes it
amply clear that a person who signs a cheque
and makes it over to the payee remains liable
unless he adduces evidence to rebut the
presumption that the cheque had been issued for
payment of a debt or in discharge of a liability. It
is immaterial that the cheque may have been
filled in by any person other than the drawer, if
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the cheque is duly signed by the drawer. If the
cheque is otherwise valid, the penal provisions of
Section 138 would be attracted.

34. If a signed blank cheque is voluntarily
presented to a payee, towards some payment,
the payee may fill up the amount and other
particulars. This in itself would not invalidate the
cheque. The onus would still be on the accused
to prove that the cheque was not in discharge of
a debt or liability by adducing evidence.

[---]

36. Even a blank cheque leaf, voluntarily signed
and handed over by the accused, which is
towards some payment, would attract
presumption under Section 139 of the Negotiable
Instruments Act, in the absence of any cogent
evidence to show that the cheque was not issued
in discharge of a debt. (emphasis supplied) The
above view was recently reiterated by a three-
Judge Bench of this Court in Kalamani Tex v. P.
Balasubramanian. (2021) 5 SCC 283.

A1H, A1 FAHI YRl AEE AUIAYIN] AsIHI ARl el
gldl alioid, AR U dsA Addidi 2A419d i8], Hal Hiot HlaH
AU s AH1Ad B, Ayl AR LdRl Ais—9 qjdi]
yell2iefl 1€ 84 Ui d¥all AHUAINI ERAIS 2SS 25S Ysd]
UL dH 18R S 8. d A%ANHI GURlsd YsIeHi UlAuilEd
sed Rgid 1a Adi, SIRI As 243 ¥ dsAR AdIHi AH1dd 8 d

18 AUYIYI of].

(23) ¢l ddNelAAcid gogaoe iseoll s6H 118 2ol 139 ol
ofHloll [Adetio] Alfdd sal HIZ AR &Rl GiUId Al Hi
AHAd 8, 5 sRAIE A AR SIRI Asell EIUAPI WA B,

Aed] UUT sAUIAHT 2419 dl, 85 URell dHIH YR1dIe] YISl S
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Aal UIA s3al Al siA AdiddInl AsHI ARl Ael aldid]
gslsd 23 dsR AdIAHi AH1Ad alell, Al deISS dIFdHI aIHER
AR AeIdd &IR1 &ldall SHT AR &R1 SIRA JS 2 ¥ dASAR
Baludidi 2A1dd & Ad] % dsA Gslgdidi AH1Ad &dl, % Alel
AuidiHi A419d afb. 21 YSIEl d2Hl Adi, sRI As' 243 ¢
AN RRVJGA JorgHoe Aseall SRIEI] SHH—R0, ¢9 al 135 ol
[GorddiRefl RIde SAUIHI AH1Ad B AHY olIHER YMlH SIE ol
Oriental Bank of Commerce versus Prabodh Kumar
Tewari 2022 LiveLaw (SC) 714 ol Ysiel di 51dd 8 5:

14. In Bir Singh v. Mukesh Kumar (2019) 4 SCC 197, after
discussing the settled line of precedent of this Court on this issue, a
two-Judge Bench held:

33. A meaningful reading of the provisions of the Negotiable
Instruments Act including, in particular, Sections 20, 87 and 139,
makes it amply clear that a person who signs a cheque and makes it
over to the payee remains liable unless he adduces evidence to
rebut the presumption that the cheque had been issued for payment
of a debt or in discharge of a liability. It is immaterial that the
cheque may have been filled in by any person other than the
drawer, if the cheque is duly signed by the drawer. If the cheque
is otherwise valid, the penal provisions of Section 138 would be
attracted.

34. If a signed blank cheque is voluntarily presented to a payee,
towards some payment, the payee may fill up the amount and
other particulars. This in itself would not invalidate the cheque.
The onus would still be on the accused to prove that the cheque
was not in discharge of a debt or liability by adducing evidence.
[...]

36. Even a blank cheque leaf, voluntarily signed and handed over by
the accused, which is towards some payment, would attract
presumption under Section 139 of the Negotiable Instruments Act, in
the absence of any cogent evidence to show that the cheque was not
issued in discharge of a debt. (emphasis supplied) The above view
was recently reiterated by a three-Judge Bench of this Court in
Kalamani Tex v. P. Balasubramanian. (2021) 5 SCC 283.
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AIH, 1 FAHI Ul AEE AdIddINl AsIHi ARIYIofl el
gldl olleid, AR U dsk ddidi A41dd oell, 2ia Hix Hlay
AIAU ST AA1Ad B dHy d A3t AIGld sal HI2 AR
A% SIg YRu1dl Al AH1dd o€l Al (A3t ARIV] LR
Ais—9 dioil yrelliefl 42 2 H Ui d¥oll AHUAIN| €12 lof
255 285 Ysdl AU dH MR 5d B. AR cFoll 24312 Gae
dulA la ddi yel sig eslsd ARIUIa dieisRs clelR A41dd
ol®fl. A1 s13 AR ARl dHell ciRUIG HI2 SIY YRAd] Y JAVd
ol®fl. d 2AdNHI Gulsd Ysieldi UlduilEd sd Rgid tuldl
Adi, S VS A ¥ dsAR AIHI 241Ad & d Al& AUUI oie]],

(av) ] daneflAcid gorgoe Aseofl sSEH 118 2Hal 139
oll UofHlall [Apetio] AllGld sl HI2 AR &Rl s3lu1El
Baedyid tala ddi ARV snelRll sief eslsd saldl usd o],
Aol Slolgd Al 34 YuiR adl o8l § ¥l Ul aanMAcd
gorgdoe Viseoll SHH A3E ol AgHIoll [Avttiaf Al &I, ¥
A1 daiss el A1fAdloll oflal 2RIY]N BUR & & Aal s3RuIEl BUR
%dl oi¢/l. Anss Rajashekar v. Augustus Jeba Ananth,
(2020) 15 SCC 348 ollHER AMH SIE A 2RI ¥DA ofl YSIE
BUR AIER AW & ¥ YSIEl Al dAdi Rangappa V. Sri
Mohan (2010) 11 SCC 441 on the presumption under
Section 139 of the NI Act. The court held:
“12. Section 139 of the Act mandates that it
shall be presumed, unless the contrary s
proved, that the holder of a chegue
rece/ved it, in discharge, in whole or in
part, of a debt, or liability. The expression
“unless the contrary /s proved” indicates

that the presumption under Section 139 of
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the Act is rebuttable. Terming this as an
example of a “reverse onus clause” the
three—Juadge Bench of this Court In
Rangappa held that in determining
whether the presumption has been
rebutted, the test of proportionality must
guide the determination. The standard of
proof for rebuttal of the presumption under
Section 139 of the Act /s guided by a
preponderance of probabilities. This Court
held thus:

“28. In the absence of compelling justifications,
reverse onus clauses usually impose an evidentiary
burden and not a persuasive burden. Keeoing this in
view, ft is a seltled position that when an
accused has to rebut the presumption under
Sectj/on 139, the standard of proof for doing so /s
that of ‘preponderance of probabilities”.
Therefore, if the accused is able to raise a
probable defence which creates doubts about
the existence of a /legally enforceable debt or
liability, the prosecution can fail. As clarified /n
the citations, the accused can rely on the materials
submitted by the complainant in order to raise such a
defence and it is concervable that in some cases the
accused may not need to adauce evidence of his,/her

own.” (emphasis supplied)

() AiH, AR A ¢l ddNeflAcid gogdoe Asedl
SHH 13C il Aofdlall [ARtkq] AIfGld sl [oidsN 2R-IA B il
ARIU] A1 A4ciAd ofv1g Y SAUIHT A2HH &l ¥ SIRIEISIY ?d
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aqd s3l s Adl €91 5 ¥dIGiER] el 2ARdcd (AR RisI Gledl s2ul
Hi el (oreso 2R3 8, ¥efl ARV A Aofdlall ol ot s3] Yrrdl
oll ol sRUIE Ul Gu uASUIHI oo aR-d &ly, ¥ Yal 0.
oll ¥UIGl oISRHI AHIUdIHI A1 &,

—:: Y&l 0.3, ¥ii—

(2s) HEEI ol.2 ol YUIG oISRHI BAUUIHI 1A &I, HE
6i.3,% ofl UBUT 5241 ofl ¥1NéId Gell adl «iefl. «¥=jyR 21 sI1A
glcdoll AR €dRl sARUIElA A1 SIHoll JS  SIRAEARW
gdl/%dIcerR] U2 AUd eldl A1A ciAId Alfddd s3] A5d o€l
Aol YEEI of.q Vil R ofl UUT sAUT Yxor ARMIRA ¢l aonfAcd
gorgdoe Aseoll SdH 13¢ ofl Jobl HIZ dsARdUlel sAUYIHI 441
8. ¥ YEEI ol.w Hicall §SH Sl UBAI  BUR YRIIRUI HYGioll
sRENa Llaidi 2Aullal, sRUIEIA 211RIUoll JYaiial AHIfAd S &
Ul aoNeflRAoid gogdoe Aseoll s 138 &65N AWMU B,
Hiololld yfld - sial Mohammad Ali Versus
Sharanappa, 2025 (0) AIEL-SC 75727l 34ai, Hi
olIHER YA sI2 8Add B 5 :

“11. In this context, we would refer to the judgment of
this Court in R. Vijayan vs. Baby, (2012) 1 SCC 260 in
which Section 357 of the Code of Criminal Procedure,
1973 (for short, CrPC) has been interpreted wherein
it has been observed that Section 138 of the Act
authorises the learned Magistrate to impose by way
of fine an amount which may extend to twice the
amount of cheque, with or without imprisonment. In

all such cases, where there is a conviction, there
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should be a consequential levy of fine of an amount
sufficient to cover the cheque amount. There could
also be interest on the cheque amount, followed by
award of such amount as compensation from the fine

amount.”

(19) AIH, A€ 5A Hi s AHUdiofl diRlv AHa oI5l
s1R318lol] dallgfa alaiHi 2Auflal, Js 28H U diol] iy 2419
U Ysadl %37 8. e, 210BsRUct UAAI AHY ol A Iefol]
HUA Bgal Aloli 2Avllal, Al SIE AH Hidl & F, ANCHS A
sH19d1of] A1, 5 £Soll A% S™HUIUUIHT AH41D Al sRAIElA Aol
oIS ofSAlel HIe UOCR AMUdIoll AIEI AIUIHI A1, d]
[s(Aoic MR Sisofl saH 357 8601 dN1cR HIUlel o RAall BGA]
Yol &2l ¥ dadR ofl 284 [AdifEd As sex 241493] AR 84,
Asdll diRlu, <uiey, doA1g] siRIdIg] ol AHJ IR dHIH UIAI1H]al
101 Avflal, £5 SH19d] dI¥]] 240l A19Y B, FAH| £S of| ASHHI
Iy Aol Vol HHIAA YR B, ¥ £S ofl s dAOdR dils
sRa€la (sAoid UIR%R Sisoll sdH 357 850 AUl A1
%RlIg &1 of|lJ ¥ 0ol §SH SAUAIHI A1 &

— .. 88¥ ii—

() [slotd MRflaR slsol sdd uu () AHeud |
siHall AR [Qolle AR sRUIRISR, W. Al Al e, sA
al.g/903, 522 5dI2, Ul.2A0s &l.51dld] 21s, 22R sidldl ca®s,
Hollal 31l 22102 AoS GlIR aMs, Hiouisl As, Slclad]
(g22), 2A51A : dolald 25 ANo2MIERAIA, 102, $22 §AR, EAUIXA
S1LA.6IGATT 21241481, AH. MRS, Sl.Ad.AA4.65 aDs,
slacfladll 222101 RAs, shoflad] (de) aiRdla ¢l aanllAed
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gorgdoe Asedl sAH 3¢ A1 diRvdl SHH— VT HYGall
[Q211u12 2Josl Ao dsARdIot sAUUIHT 41T & Hal ARG 2
(a) ofl 1€l 3eall 2% ellordioll gSH SAIAHI 2419 B.

(?) QA AR FRAIElA [sloict MIf1%R SISl
SAH— 3U9 ol Mol Y¥O 3.94,00,000/— ( 3.
90,00,000/— Asall A + 3I. U,00,000/— AR Ueall )
gsHall arfluigll © HiAHi dadr U2 Ysdl Adlell gsH sAIHI
AHIA B. 1 AR dondR U2ofl 280 Ysudiai lodsn o dl dy R
(A1) #H1t Auiefl 21€] Beoll A% SAl0ll §SH SAUIHI 419 B,

(3) AR 241920% 8192 WdI of &1, AR [A3e4 ey

qi22 g3y 89,

(v) AR 6192 Y] 21dl &I%R sAUIAHI AH1<AE]
&sHall As aisd ARIUla s1.M1.sIsoll SEH 353 240U (AalIYR
Y3l uisdl.

&5 AIRAY Yl Aeidadt gil, cinidlal g sl

dl.w/s /028 (M. 2. g1
220 1 Y —S0 YIs wyslflad ame,
Y —SR0.

GJ01472



