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◄  REGULAR CIVIL SUIT No. 17/2022   ►
[Bipinbhai Somabhai Bhoi & Ors vs Jitendrabhai Gordhanbhai Paten & Another]

 (PCJ -Vaso)  

JFNLGF lJPJSL,zL V[DP5LPA|CDE8'

5|lTJFNL GP!v$v5GF lJPJSL,zL V[DPVMP5\HFAL

JFNL TZOYL ZH] YI[, VF\Sv_5GL      DGF. C]SD D[/JJFGL      VZHL T/[            C]SD  

s!fJFNL N=FZF  CF,GM NFJM ,FJL GLR [ D]HA  TSZFZL  lD<ST DF8 [ NFB, SZ[, 

K[ H[G[ CJ[ ccNFJFJF/L  lD<STcc TZLB[ VM/BFX[P

DMH[ UFD ZFDM, TFPJ ;M lHPB[0FGL ;LDDF\ VFJ[, a,MSq;PGP!5(JF/L  
B[TL  ,FIS  H]GL  XZTGL  HDLGGM  BFTF  GP  ZJF/L  H[G] S],  1F[O/  
C[PVFZ[ RMPDL _vZZv&_ JF/L HDLG H[GM VFSFZ ~FP$P#$JF/L K[ T[ 5{SL  
Nl1F6  lNXFG  TZOYL  V0WL  HDLG   V[8,[S [ 1F[+O/  C[PVFZP  RMPDL  
_v!!v#_JF/L HDLG

JFNLVM  CF,GM  NFJM  ,FJL  ;FY[  VF\Sv5GL  SFDR,Fp  VZHL  ZH ] SZL 

H6FJ[, K [   S[ NFJFJF/L HDLG VF SFDGF 5|lTJFNL  GP  ! YL  &GFVM 

HFT[ S[ T[DGF DF6;M4GMSZM4V[Hg8M4V[;F.GLVM4V[8GL"VM S[ D/TLIFVM 

S [ VgI  SM.  +FlCT  .;DM  N=FZF  JFNL  TYF  5|PJFNL  GP*GFVMGF 

SFIN[;ZGF  ;\I]ST  XF\T  SAHF  EMUJ8FDF\ N,B4V\TZFI4C[,M4CZST 

S [ ~SFJ8 SZ [ SZFJ [ GCL T[HD NFJFJF/L lD,STDF \ JFNL TYF 5|PJFNL GP 

*G [ B[TL  SZL  T[DGF  lC:;FGL  p5H D[/JTF  ZMS [ ZMSFJ [ GCL  T[DH ;NZ 

NFJFJF/L lD,STDF\ VFJ[, U|FP 5\PlD GP )$$JF/F DSFGGM JF5Z p5IMU 

SZTF JFNL TYF 5|PJFNL GP *G[ V8SFJ[ GCL T[DH ;NZC] DSFGGL N[BZ[B 

DF8 [ JFNL  TYF  5|PJFNL  GP  *GFV [ ZFB[, lJ`JF; ] lCDF\X]EF. RLDGEF. 

58[,GFVMG[ ;NZ DSFGGM JF5Z p5EMU SZTF NB, V\TZFI SZ[ SZFJ[ GCL 

S[ ;NZ DSFGDF\YL T[DG[ A[NB, SZ[ SZFJ[ GCL T[JM 5|PJFNL GP ! YL &GL 

lJ~wWDF VG[ JFNLGF ,FEDF\ NFJFGM VFBZL lGSF, G VFJ[ tIF\ ;]WL SFD 

R,Fp DGF. C]SD VF5JF DC[P SZXMPT[DH 5|PJFNL GP !YL &GFVM HFT[ 

S[ T[DGF  GMSZM4V[Hg8M4D/TLIFVM4DF6;M4V[8GL" CM<04V[;F.GLVM 
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SM.56 +FlCT jIlST N=ZF ULZM4A1FL;4J[RF64AFGFBT S[ VgI SM.56 

5|SFZ [ 8=Fg;OZ  SZ [ SZFJ [ GCL  S [ NFJFJF/L  lD,STM  p5Z  AMHM  pt5gG 

SZ [ SZFJ [ GCL  T[VM  SFDR,Fp  DGF.  C]SD  5|PJFNL  GP!  YL  &  lJ~wW 

OZDFJJF DC[P SZXMHLP

sZf JFNLGL  NFJFGL  8]\SDF  lJUT  HM.V [ TM4  VF  SFDGF  5|PJFNL  GP*GFVM 

JFNLGF  ;UF  EF.  K[ VG[  CF,  5ZN[X  CMI  H[YL  T[DGL  ;CL  S[  5FJZ 

TFtSF,LS D[/JL XSFI T[D G CMI H[YL 51FSFZGL BFDLGM AFW G G0[ H[YL 

T[VMG[ 5|PJFNL GP * TZLS[ HM0[, K[P VF SFGF JFNL TYF 5|PJFNLVM S]8]\AL 

EF.VM  TYF  AC[GM  TYF  S]8]\ALVM  KLV[P  JFNLGF  U]HP  l5TF  SG]EF. 

ZFJHLEF. 58[, TYF 5|PJFNL GP! TYF ZYL &GF U]HP J0L, lRTZ\HGEF. 

V\A]EF.  58[,GFVM  S]8]\ALVM  EF.  vAC[GM  YFI  K[PJFNLGL  NFJFJF/L 

lDS,TGM JCLJ8 JFNLGF lJ`JF; ] pD[XEF. DOTEF. 58[,GFVM K[<,F 

W6F JQFM"YL  SZTF  VFJ[,F  KLV[  VG[  CF,GM  NFJM  JFNL  JLT pD[XEF. 

58[,GFVMV [ NFB, SZ[,  K[P  NFJFJF/L  HDLG DMH [ ZFDM, UFD TFPJ;M 

lH[PB[0F D]SFD[ VFJ[, a,MSq;PGP !5(JF/L B[TLGL HDLG H]GL XZTGL 

BFTF GP ZJF/L S], 1F[+O/ _vZZv&_ JF/L HDLG H[GF VFSFZ ~FP $P#$ 

5{;F  JF/L HDLGDF DM{lBS JC[R6LGF VFWFZ [ ;NZC ] HDLG 5{SL  Nl1F6 

lNXF TZOGL V0WL HDLG V[8,[ S[ p5ZSMT HDLG 5{SL _v!!v#_JF/L 

HDLG DM{lBS JC[R6LYL VFHYL 5# JQF" 5C[,F JFNL TYF 5|PJFNL GP*GF 

U]HP l5TF SG]EF. ZFJHLEF.GF lC:;[ VFJ[,L CTL 5Z\T] T[GL Z[JgI] Z[S0"DF 

V;Z H[ T [ ;DI[ AFSL ZC[, VG[ VDFZF EFUGF lC:;FDF Nl1F6 lNXFDF\ 

VDFZF U]HP l5TF SG]EF.V[ V[S DSFG 5MTFGF :JBR"[ AF\W[, H[GF U|FD 

5\RFIG lD,ST GP)$$YL VFJ[, K[ PtIFZAFN TFP Z)q5qZ_!$GF ZMH 

~FP  !__qvGF  GMG  HI]l0XI,  :8[d5  5[5Z  p5ZsZ[JgI ] Z[S0"DF  V[g8=L 

VF5JFGF C[T]YLf VF SFDGF 5|PJFNL GP ! TYF 5|PJFNL GPZ YL &GF U]HP 
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J0L,  lRTZ\HGEF.  V\A]EF.  58[,GFVMV [ VDFZF  l5TF  SG]EF.GF 

VJ;FG AFN JFNL  TYF  5|PJFNL  GP* TYF  VDFZL  DFTF  U]HP  XFZNFA[G 

SG]EF.  58[,G[  GM8ZF.h  SM8]dALS  lD,ST  IFNNF:TGM  SZFZ  DM{lBS 

JC[R6LGF $5  JQF" AFN GM8ZL %,l,S ;LZLI, GP $_5) A]S GP # 5[H 

GP !Z(YL A[ ;F1FL ~A~  SZJFDF VFJ[, CTMP tIFZAFN T[GL Z[JgI] Z[S0"GL 

V;Z AFSL ZCL UI,C TL tIFZYL T[DH tIFZAFN CF,DF VDM JFNLV[ VJFZ 

GJFZ VF SFGF 5|PJFNL GP ! YL &GFVMG[ ;NZ JC[R6L D]HA Z[JgI] Z[S0"DF 

lJEFHG SZJF DF8[ H6FJ[, CT] 5Z\T] T[VM S. U6SFZTF G   CTF    H[YL 

5|PJFNL GP 5GFV[ ;NZ lD,ST 5RFJL 5F0JFGF C[T]YL JFNL TYF 5|PJFNL 

GP *GFV[ VDFZL NFJFJF/L lD,STDF VFJ[, DSFG VDFZF lJ`JF;] lCDF\X] 

RLDGEF. 58[,GFVMG[ N[BZ[B DF8[ ;M5[, CT] T[DGL ;FD[ TDFD CDSLST 

HF6TF CMJF KTF BM8L ZLT [ ,[g0 U|[AL\UGL VZHL TFP Z_q*qZZGF ZMH 

SZ[, K [ VG [ 5|PJFNL  GP ! YL &GL NFGT VF NFJFJF/L lDS,T 5RFJL 

5F0JFGCMIH[YL CF,GM NFJM NFB, SZL NFN DF\U[, S[ P

 sV[f NFJFJF/L HDLGGF VG];\WFG[ JFNL TYF 5|PJFNL GP *GFV[ U]HP SG]EF. 

ZFJHLEF.  58[,GF  TYF  U]HP  XFZNFA[G  SG]EF.  58[,GF  ;LWL,L8LGF 

SFIN[;ZGF JFZ;M KLV[ T[J] HFC[Z SZJFGM C]SD TYF ;NZ NFJFJF/LHDLG 

VFHYL 5# JQF" VUFp YI[, DM{lBS JC[R6LGF VFWFZ[ T[DH tIFZAFN AFN 

TFP Z)q5q!$GF ZMH VF SFDGF 5|PJFNL GP ! TYF Z YL &GF U]HP J0L, 

lRTZ\HGEF.GFVM  VDM  JFNLTYF  5|PJFNL  GP  *  TYF  U]HP  DFTFG[  SZL 

VF5[,  SM{8]lAS  lD,ST  JC[R6LGM  IFNNF:TGM  SZFZ  H [ GM8ZF.h  SZL 

VF5[, K[ T[GF VFWFZ[ NFJFJF/L lD,STGF K[<,F 5# JQF"YL JFNL    TYF 

5|PJFNL GP *GF A[ ZMS SM8 SHA EMUJ8FGF VFWFZ [ :JT\+ DFl,S TYF 

SAH [ EMUJ8[NFZM  K [ T[DGF  VF  HDLGDF  5|PJFNL  GP  !YL  &GM  SM.56 

HFTGM ,FU4EFU lC:;M VFJ[, GYL T[JM C]SD TYF C]SDGFD] SZXMHLP
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sALf NFJFJF/L lD,STGF Z[JgI] Z[S0"DF\ DM{lBS JC[R6L TYF TFP Z)q5q!$GF 

ZMH SZJFDF VFJ[, GM8MZF.h JC[R6L SZFZ TYF 5# JQF"YL VFJ[, SAHF 

EMUJ8FGF VFWFZ [ VDM JFNL TYF 5|PJFL GP *G] GFD SFIN[;ZGF :JT\+ 

DFl,S  TYF  SAH [ EMUJ8[NFZ  TZLS [ ;CDFl,SM  TZLS[  R-FJL  VF5JF 

DF8[ 5|PJFNL GP ! YL &G[ C]SD SZXMP

s;LfNFJFJF/L  HDLGDF  5|PJFNL  GP  !  YL  &GFVM  T[DGF 

DF6;M4GMSZM4V[Hg8M4V[;F.GLVM4V[8GL"VM  S [ D/TLIF  S[  VgI  SM. 

+FlCT .;DM N=FZF JFNL TYF 5|PJFNL GP *GF SFIN[;ZGF SAHF EMUJ8FDF 

NB, V\TZFI SZ[ SFJ[ GCL T[DH B[TL SZTF V8SFJ[ GCL T[DH VF NFJFJF/L 

lD,STDF  VFJ[,  U|FP5PlDPGP  )$$JF/F  DSFGGM  JF5Z  pEIMU  SZTF 

JFLTYF  5|PJFNL  GP  *G[  ZMS[  ZMSJ[  GCL  T[DH  T[VMV [ ZFB[,lJ`JF;] 

lC\DFX]EF. RLGDLEF.G 58[,G[ DSFGGM JF5Z p5IMU SZTF NB, V\TZFI 

SZ[ SFZJ[ GCL T[JM HFY]GF DG.F C]SD VF5JFP

s0Lf NFJFJF/L  HDLG  VF  SFDGF  5|PJFNL  GP!  YL  &FVM  T[DGF 

DF6;M4GMSZM4V[Hg8M4V[;F.GLVM4V[8GL"VM  S[  D/TLIF  S[ VgI  SM. 

+FlCT .;DM N=FZF ULZM4A1FL;4 J[RF64AFGFBT S[      VgI   SM.56 

5|SFZ[ 8=Fg;OZ SZ[ SFZJ[ GCL T[ SM.56 5|SFZGM AMHM pt5gG SZ[ SZFJ[ GCL 

S [ NFJFJF/L  HDLGDF  JFNL  TYF  5|PJFNL  GP  *GF  CSS4lC:;FG [ G]SXFG 

5CMRF0[ GCL T[J] JFNLGF ,FEDF C]SDGFD] SZXMHLP

s.f NFJF VZHLG] :J~5 HMTF NFJF VZHLG] BR" 5|PJFNL      GP !YL        & 

5F;[ VF5FJJF TYF JFHAL ,FU[ T[JL CZSM. NFN VF5JF DC[P SZXMHLP

s#fVF SFDGF 5|lTJFNLVMG[ ;Dg; .:I] SZTF 5|PJFNL GP5 TZOYL VF\Sv  !Z 

HJFA ZH] ZFBL JFNLGF NFJFGL ;DU| CSLST GSFZ[, K[P tIFZAFN 5|PJFNL 

GP  !GFV[  VF\Sv#_YL45|PJFNL  G\P#GFV [ VF\Sv##YL  5|PJFNL  GP  5GM 

HJFA V0M%8 SZTL 5]Z;L; ZH] ZFB[, K[PHIFZ[ 5|PJFNL GP Z4$4&4*GFVMG[ 
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SZ[, ;DgJ JUZ AH[ YTF JFNL VF 5|PJFNL GP Z4$4&4*G] GJ] ;ZGFD] ZH]  

SZL G XSTF    5|PJFNL GPZ4$4&4* lJ~wW NFJM 0L;DL; SZJFGM C]SD 

VF\Sv! C[9/ SZJFDF VFJ[,P

s$f51FSFZM TZOYL ZH]VFTov JFNL TZOYL VF\Sv$ZYL ,[lBT N,L, ZH] SZ[, K[ 

H[ DFG;C J\RF6[  ,W[, VG[ 5|PJFNL GP!4#45  TZOYL  VF\Sv5GL N,L, 

ZH] G SZTF T[VMGM N,L, SZJFGM CSS A\W SZJFDF\ VFJ[,P

➢ JFNL  TZOYL  VF\Sv$ZYL  ,[BLT  N,L,  ZH ] SZJFDF  VFJ[,  K[  H[DF 

D]bItJ[ NFJF VZHLG] ZL5L8[XG SZ[, K[ VG[ H6FJ[, K[ S[ VF SFD[ DF\uIF 

D]HAGM  SFD  R,Fp  DGF.  C]SD  VF5JFDF  G  VFJ[TM  JFNLG [ GF6FDF 

EZ5F. G Y. XS[ T[J] G]SXFG HFI T[D K[ H[YL  CF,GL VZHLGL DF\uIF 

D]HAGL NFN D\H]Z SZJF VZH SZ[, K[P

s5fp5ZMST JFNLGL N,L,M TYF 5|lTJFNL GP! JF\WFvHJFA  wIFG[ ,[TF CF,GL 

VZHLGF lG6"I VY"[ GLR[ D]HAGF D]N'FVM p5l:YT YFI K[P

s!f X] JFNLGM 5|YD NX"GLI S[; K[m

sZf X] VUJ0TFv;UJ0TFG] 5<,] JFNLGL TZO[6DF K[m

s#f X ] CF,GL  DGF.VZHL  GFD\H]Z  SZJFDF  VFJ[TM  JFNLG [ GF6FDF 
EZ5F. G Y. XS[ T[J] G]SXFG HJFGL XSITF K[m

s$f X] C]SDP

s&f p5ZMST D]N'FVMGF lG6"IM GLR[ D]HA K[

s!f G SFZ DF\

sZf G SF Z DF\

s#f G SF Z DF\

s$f VFBZL C]SD D]HAP
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s*fVFU/GL  RRF" SZTF  5C[,F  VF  SFD[ JFNL  TZOYL  5MTFGL 

NFJFvVZHLGF ;DY"GDF GLR[ D]HAGF N:TFJ[HL 5]ZFJF ZH] ZFB[, K[P

DFS" N:TFJ[HGL lJUT

#q! JFNLV[ NFJFJF/L lD,ST V\U[ SZL VF5[, 5FJZ VMO V[8GL"

#qZ NFJFJF/L lD,ST V\U[ SZJFDF VFJ[, SM{8]lAS JC[RLGL IFNNF:TGM 
SZFZGL GS,

#q# NFJFJF/L lD,STGF UFD GD]GF *GL GS,

#q$ NFJFJF/L lD,STGF UFD GD]GF (GL GS,

#q5 NFJFFJ/L  lD,STDF  VFJ[,  SFGGL  U|FD  5\RFIT 
VSFZ6L ;GvZ_!)vZ_Z_

#q& NFJFJF/L lD,STDF VFJ[, DSFGDF VFJ[, ,F.8AL,GL GS,

#q* JFNLGF S], D]BtIFZGL VFWFZ SF0"GL GS,

#q( 5|PJFNL GP 5GFV[ ,[g0 U|[AL\UGL VZHLGL GS,

#q) XFZNFA[G SG]EF. 58[,GM DZ6 NFB,M

#q!_ 5|PJFNL  GP  5GFV[ SZ[,  ,[g0  U|[AL\U  VZHL  GP&_qZZGF 
SFD[ lC\DFX]EF. RLDGEF. 58[,GM HJFA

#q!! NFJFJF/L lD,STGF UFD GD]GF  *GL TFP _(q_(qZZGF ZMHGL 
l0HL8, ;CLJF/L GS,

s(f JFNL TZOYL ZH ] SZJFDF VFJ[, N:TFJ[HL 5]ZFJF wIFG [ ,[TF DFS"v #q! 

JFNL GP! TYF T[DGF DFTF XFZNFA[G SG]EF. 58[,GFVMV[ 58[, pD[XEF. 

DOTEF.G[ NFJFJF/LlD,ST V\U[G] 5FJZ VMO V8GL" SZL VF5[, T[ V\U[GL 

GS,  ZH ] K[PDFS"v#qZYL  NFJFJF/L  HDLG  V\U[GM  JC[R6L  SZFZ  K[ 

H[ J\RF6[   ,[TF  NFJFJF/L  HDLG  V[8,[S[ DMH[   ZFDM, 

BFT[   VFJ[, ;PGP !5( BFTF GP ZGF Nl1F6 TZOYL _v!!v#_4 VFSFZ 

~FP $P#$ 5{;FJF/L HDLG JFNL TYF 5|PJFNLG P *GF EFU[ VFJ[, CMJFG] 

H6F. VFJ[ K[ VG[ VF ;\DlT SZFZ ;GvZ_!$GL ;F,DF GMZ8L ~A~ SZ[, 

CMJFG ] H6F. VFJ [ K [ 5Z\T ] VF ;FY [ DFS"v#q!!YL NFJFJF/L HDLGGF 
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TFP  _(q_(qZ_ZZGF  ZMH GL  UFD GD]GF  *GL  l0hL8, SM5L  ZH ] YI[, 

K[ T[DF JFNL TYF 5|PJFNL GP *G] GFD R0[, GYLPVF SFDGF JFNL TZOYL 

N,L, SZJFDF VFJ[, K[ S [ U|FD 5\RFIT WZ G\AZ )$$GL VFSFZF6L ZH] 

YI[, K[ T[DF JFNL TYF 5|PJFNL GP *G] GFD K[P 5Z\T] DFS"v#qZJF/F ;\DlT 

SZFZGL V;Z VFHNLG ;]WL V[8,[S[ NFJF[ NFB, SZ[, tIF\ ;]WL Z[S0" p5Z X] 

SFD VF5JFDF VFJ[, GYL T[ V\U[G] SM. 9M; SFZ6 JFNL H6FJTF GYLP 

NFJFJF/L HDLGDF JFNLG ] GFD RF,T] GYL  T[DH VF DFS " v#q5JF/M 

N:TFJ[H J\RF6[ ,[TF VF DSFG JFNL TYF JFNLGF DFTF U]HP XFZNFA[GGF 

GFD[ RF,[ 5Z\T] VF DSFG VF NFJFJF/L HDLGDF VFJ[, K[ S[ S[Dm T[ VF 

N:TFJ[HYL DF,]D 50T] GYL T[GF DF8[ 5]ZTM 5]ZFJM ,LWF AFNH GSSL Y. 

XS [ T[D  K [ S [ U|FP5\PWZ  G\AZ  )$$ VF  B[TZDF  VFJ[,  CT ] VG [ JFNLGF 

l5TFV[ AGFJ[, CT]P lJX[QFDF\ VF SFDGF 5|PJFNLVMG[ ;Dg; SZJFGM C]SD 

SZTF  5|PJFNL  GPZ4$4&4*GFG [ ;ZGFDFGF  VEFJ [ AHJ6L Y. XS[,  G 

CMJFYL T[DG] GJ] ;ZGFD] JFNLV[ 5]ZTM ;DI VF5JF KTF ZH]      G   SZTF 

5|PJFNLGP  Z4$4&4*GFVM  ;FD [ NFJM  l0;DL;  SZJFGM  C]SD  SZJFDF\ 

VFJ[,PH[DFYL 5|PJFNL  GP * JFNLGF SYG D]HA T[DGF ;UF EF.   K[P 

VFD 4JFNL T[DGF ;UF EF.G[ 56 ;Dg;GL AHJ6L SZFJL XS[, GYLP 

VFD4 JFNLV[ CF,GL VZHL SZL H[ SFDR,Fp DGF. C]SDGL DF\U6L SZ[, 

K[ T[ H~ZL 51FSFZGF VEFJ[ VF5L XSFI GCLP

s)f VFD4  JFNL  5MTFGM  S[;  5|YDNX"GLI  ;FlAT SZL  XS[,  GYLP  lJX[QFDF 

GFDNFZ ;JM"rR VNF,T[  Kashi Math Samsthan v. Srimad Sudhindra 

Thirtha Swamy  1 GF S[;GF 5[ZF  GP !#DF 9ZFJ[, K [ S [  It  is  well  

settled that in order to obtain an order of injunction, the party who  

seeks for grant of such injunction has to prove that he has made out  

1 AIR(SC) 2010 296
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a prima facie case to go for trial, the balance of convenience is also  

in  his  favour  and  he  will  suffer  irreparable  loss  and  injury  if  

injunction is not granted. But it is equally well settled that when a  

party fails to prove prima facie case to go for trial,  question of  

considering  the  balance  of  convenience  or  irreparable  loss  and  

injury to the party concerned would not be material at all, that is to  

say, if that party fails to prove prima facie case to go for trial, it is  

not open to the Court to grant injunction in his favour even if, he  

has made out a case of balance of convenience being in his favour  

and would suffer irreparable loss and injury if no injunction order  

is granted”VFD4 p5Z SZ[, RRF" D]HA4 JFNL 5MTFGM S[; 5|YD NX"GLI 

S[; ;FlAT SZJFDF lGQO/ UI[, CMJFYL D]N'F GP $GM HJFA GLR[ D]HA 

VF5JFDF VFJ[ K[P

C] S D

s!f VF SFDGF JFNLGL VF\Sv5GL DGF.VZHL GFvD\H]Z SZJFDF\ VFJ[ K[P

sZf VZHLG] BR" NFJFGF BR"G[ VG];ZX[P

C]SD  VFH  ZMH  TFP!#DL4  DFC[vO[A|]VFZ  ;GvZ_Z5GF  ZMH  B]<,L 

VNF,TDF    JFRL4  ;\E/FJL HFC[Z SIM"P 

TFP!#q_ZqZ_Z5 sHL7[X CZLXEF. E8'f
:Y/oJ;M              D]bI  l;JL, HH

           J;M
SM0 GP HLH[v_!5&(
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