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◄  REGULAR CIVIL SUIT No.       09      /20      22      ►
[Shivabhai Dhulabhai bin Mohanbhai Chauhan & Ors vs Jayaben Chandubhai Patel & Ors]

 (PCJ -Vaso)           

JFNLGF lJPJSL,zL H[PV[RPDSJF6F

5|lTJFNLVMGF lJPJSL,zL  ALPV[PAFdEF

VF\Sv_5GL DGF.VZHL T/[ C]SD

s!fJFNL N=FZF  CF,GM NFJM ,FJL GLR[  D]HA  TSZFZL  lD<ST DF8[  NFB, SZ[,

K[ H[G[ CJ[ ccNFJFJF/L HDLGcc TZLB[ VM/BFX[P

DMH[  Vl,gN=F  TFPJ;MP  lHPB[0FGL  ;LDDF  VFJ[,  BFTF  GP  5!)

sH]GM     ;J"[  G\P#Z(f  GJM  a,MSq;PGP  ##5 C[P!v&Zv()      VFSFZ

~FP !_v5& G5{GLsV[SZv!G[ U]9M v!fGL B[TL lJQFIS HDLG

JFNLVM  CF,GM  NFJM  ,FJL  ;FY[  VF\Sv5GL  SFDR,Fp  VZHL  ZH]  SZL

H6FJ[, K[ S[ NFJFJF/L HDLGGM NFJFGM VFBZ lGSF, G YFI tIF\ ;]WL SM.56

ZLT[ ;NZ NFJFJF/L HDLG JFNLGF 5|tI1F SAHF EMUJ8FDF\  5|lTJFNL S[ T[DGF

DF6;M 4V[Hg8M4V[;F.GLVM4D]BtIFZ4JFNLVMGF lD,ST JF5Z p5EMUDF\ SM.

56 5|SFZGM C[,M4CZST4V\TZFI4NB,4SZ[  SZFJ[  GCL T[DH NFJFJF/L  lD<ST

5|lTJFNLVM SM.56 .;DG[ SM.56 ZLT[ J[RF64A1FL;4 ULZM S[  JL, S[  .TZ

SM.56 ZLT[ SM.56 .;DG[ TANL, S[ 8=Fg;OZ SZ[ SZFJ[ GCL S[ J[R[ J[RFJ[ GCL

T[  DT,AGM  JFNLVMGL  TZO6[DF  VG[  5|lTJFNLVM  T[DH  T[DGF  V[Hg8M

DF6;MGL lJ~wWDF DGF. C]SD VF5JF VZH SZ[, K[P

sZf JFNLGL NFJFGL 8]\SDF lJUT HM.V[ TM4VF SFD[ NFJFJF/L lD<ST JFNLVMGL

J[RF6 DFl,SL SAHF EMUJ8FGL VFJ[, K[PVF NFJFJF/L HDLG 5|lTJFNL GP !

YL !_GF J0L,M5FHL"T   SAFH EMUJ8FGL  VFJ[,L  CTLP  ;NZ p5Z H6FJ[,L

HDLG VF SFDGF 5|lTJFNL GP ! YLGF J0L, s!f.lgNZFA[G HXEF. 58[, sZf
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R\N]EF. D\U/EF. 58[,s#fSG]EF.  D\U/EF. 58[,GFVMV[  JFNL GP ! TYF

JFNL GP Zq! YL Zq5GFG[  ~FP !$4___qv DF J[RF6 VF5JFG] GSSL SZ[, H[GF

AFGF  5[8[  ~FP  !Z4___qv  5]ZF  l:JSFZ[,  H[      ;NZ     HDLGGM

JFNLVMG[    TFP !q$q*)GF ZMH ~FP *v5_ 5{;FGF :8[d5 5[5Z p5Z    TYF

TFP Z*q_$q!)(_GF ZMH ~FP !_qvGF :8[d5 5[5Z p5Z SFIN[;Z VGZHL:8Z

AFGFBT SZL VF5[ VG[ AFGFBT D]HA FSLGL VJ[H ,. ;ZSFZGM 58sV[8,[ ;NZ

HDLGG[ GJL XZT DFYL H]GL XZTDF O[ZJJFf A\G[ 51FSFZM V0WM V0WM BR" SZL

EIF"  AFN   N:TFJ[H  SZL  VF5JFGM  CTM  5Z\T]  5|lTJFNLVMGF  VG[  T[DGF

J0L,MV[ ;NZ HDLGGM ;ZSFZGM 58 EZJF THJLH SZ[,L GCL H[YL ;NZ HDLG

GJL XZT DFYL  H]GL XZTDF O[ZJJF JFZ\JFZ SCIF SC[J0FjiF KTF H]GL XZTDF

O[ZJJF  THJLH  SZ[,P  VF  NFJFJF/L  HDLGGM  SAHM  EMUJ8M  JFNLVM  RF,]

K]PVFD4  5|PJFNLVMGF  J0L,MGL  ANNFGYL  BM8F  JFINF  SZL  8F.D  ,\AFJTF

UI[,FP  5|PJFNL  GP  !  YL  !_GL  NFG  JFNLVM  5F;[YL  JW]  GF6F  50FJJFGL

ANNFGY CMJFYL  5|lTJFNLVMV[  V\NZM  V\NZ  S58I]ST ZLT[  E]DLIF  ;FY[  D/L

JFNLVMG[ HF6 SIF" JUZ  V\WFZFDF ZFBL JFNU|:T HDLG H]GL XZTDF O[ZJL N.

VG[  tIFZAFN JFNLVMGL  HF6 ACFZ  5|lTJFNL     GP!!GFVM        5F;[YL

~FP !!4__4___qv,. O|M0 SZL XFD AMU; J[RF6 N:TFJ[H GP $&5qZ_ZZ

TFP !Zq_5qZ_ZZGF ZMH AGFJL ,LW[, VG[ T[  V\U[GL Z[JgI]  V[g8=LGL O[ZOFZ

GM\W GP $!)& 56 50FJL  ,LW[,      VG[     tIFZAFN     5|lTJFNLVM    TFP

_(q_&qZ_ZZGF ZMH E]DL DFOLIF ;FY[ B[TZ VFU/ VFJ[, VG[ SC[, S[ TDGM

N:TFJ[H  SZL  VF5JFGM  GYL  5|lTJFNL  GP!!G[  J[RF6  SZL  NLW[,  CMI  H[YL

HDLGGM SAHM ;M5L  VF5M  H[YL  CF,GM NFJM  ,FJL  NFN  DF\U[, S[   NFJFJF/L

HDLGDF 5|lTJFNLVMGM SM. SFIN[;Z CSS4CLT ;A\W  S[ VlWSFZ VFJ[, GYL

T[DH  TFP  !q$q!)*)  TYF  Z*q$q(_GF  ZMH  SZL  VF5[,  VGZHL:8Z

AFGFBTG] lJlXQ8 5F,G SZFJL 5|PJFNL GP ! YL !_ 5F;[YL JFNLVMG[ ZHL:8Z
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J[RF6  N;TFJ[H  SZFJL  VF5JF  VG[  T[  G  SZL  VF5[TM  SM8"  SDLxGZ

GLDLG[ NFJFJF/L HuIFGM J[RF6    N:TFJ[H        SZFJL      VF5JF     TYF

TFP !Zq5qZ_ZZGF ZMH SZJFDF VFJ[, J[RF6 N:TFJ[H GP $&5qZ_ZZ  ZN'

AFT, 9ZFJJF TYF JFNLVMGM V[SWFZM  BF0M 50IF l;JFI $Z JQF"  p5ZF\TYL

SFIN[;ZGM SAHM EMUJ8M VFJ[, CMI HDLGF lJ~wW SAHFYL DFl,S 9ZFJJF

C]SD  SZXM  TYF  JFNLVMGF  RF,]  SAHFDF   5|PJFNLVM      CZST    V\TZFI

SZ[ SZFJ[ GCL T[DH HDLGDF B[TL ,[TF V8SFJ[ GCL T[DH HDLGDF VFJ[, KF5~

TM0OM0 SZ[ SZFJ[ GCL T[DH 5|lTJFNLVM HDLG SM.G[ J[RF64A1FL;4ULZM S[ JL,

S[ VgI ZLT[ 8=Fg;OZ SZ[ SZFJ[ GCL T[ DT,AGM HFY]GF DGF. C]SD VF5JF VZH

SZ[, K[P

s#fVF  SFDGF  5|lTJFNLVMG[  ;Dg;  GMl8;  .:I]  SZTF  5|lTJFNLVM  T[DGF

lJPJSL,zL DFZOT CFHZ ZC[,F VG[ VF\Sv!)YL HJFA ZH] SZL D]bItJ[ JFNLGL

NFJF  VZHL  GSFZ[,  K[  VG[  BZL  CSLST[  H6FJ[,  K[  S[    VF

SFD[       JFNLV[       TFP _!q_$q!)*) TFY TFP Z*q_$q!)(_GF ZMH

H[ AFGFBTGF VFWFZ[ NFJM SZ[, K[ T[ ;DIDI"FNFGM :5Q8 56[ AFW G0[ K[PT[DH

NFJFJF/L  HDLG  UPWF  S,D  $#  G[  VWLG  5|lTA\WS  ;TF5|SFZGL  CTL  H[YL

JFNLV[ AFGBT SZTF VUFp 5]J"D\H]ZL ,LW[, CMI T[J] Z[S0"  p5Z H6FT] GYLP

H[YL  UPWFPS  $#sZfGL HMUJF/VM D]HA ;NZC]  AFGBT JM.0 TYF JFNLGM

NFJM  8SL  XS[  T[D  GYLP  T[DH  JFNLG[  H[  AFGBT  p5Z  VFWFZ

ZFB[    K[     T[    ~FP !__qv SZTF JW] VJ[H NXF"J[, CMI .lgIG ZHL:8=[XG

V[S8GL HMUJF.VM wIFG[ ,[TF OZHLIFT GM\W6L5F+ K[ VG[ SC[JFTF AFGFBT

GM\W6L  SZFJ[,  GYL  H[YL  VF  A\G[  SC[JFTF  SZFZG[  :8[d5  V[S8GL  HMUJF.

wIFG[   ,[TF 5]ZFJFDF U|FCI ZFBL XSFI GCL VG[ VF U[PSF SZFZ EFZTLI SZFZ

WFZFGL S,D Z# D]HAGM VD, SZFJL XSFI T[D GYLPVF SFD[ 5|PJFNL GP !!
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GFV[ HDLG ;ZSFZZL DFZOT[ GJL XZT DFYL H]GL XZT DF O[ZFJ[, CI SFIN[ZL

ZHLPJ[RF6 N:TFJ[H ZFB[, K[  tIFZYL  SAHF EMUJ8FDF  K[  VG[  JFNLV[  BM8L

CSLSTM H6FJL CF,GM NFJM SZ[, K[ VG[ 5MTFGM SAHM CMJFGM VFEF;  pEM

SZL 5\RGFDFGL VFU,L ZF+[ VDFZL U[ZCFHZLDF KF5~ AGFJL   GFB[,     K[P

VFD 4JFNLGM S[; 5|YDNX"GLI G CMI H[YL JFNLGM NFJM ZN' SZJF VZH SZ[, K[P

s$f51FSFZM TZOYL ZH]VFTov

JFNL TZOYL VF\SvZ$ YL ZH] YI[, ,[lBT N,L, DFG;C J\RF6[ ,LW[,P

5|lTJFNLVM TZOYL N,L, ZH] G SZTF T[VMGM N,L,GM CSS A\W SZJFDF\ VFJ[,

K[P

JFNL TZOYL ZH]VFTo 

JFNL TZOYL VF\SvZ$YL ,[lBT N,L,M ZH] YI[, K[ H[     DFG;C    J\RF6[

,LWL H[DF D]bItJ[ T[VM H6FJ[ K[ S[4NFJFJF/L HDLG JFNLV[ AFGBTYL D[/J[,

K[ VG[ tIFZYL JFNL SAHF EMUJ8FDF VFJ[, K[P VF SFD[ 5|lTJFLVM TZOYL SM.

GM8L;  S[  AFGBT  ZN'  SZTF  SM.  0MSI]D[g8  ZH]  SZ[,  GYLPVF  SFD[  ZH]  YI[,

AFGFBT p5Z 5]ZTM :8[d5 EZJFDF VFJ[, K[PVF SFD[        JFNLGM         S[;

5|F.DFO[;L K[ VG[ ;UJ0TFG] 5<,] 56 JFNLGL TZO[6DF K[ T[DH JFNLG[ DF\uIF

D]HAGM SFDR,Fp DGF. C]SD GCL VF5JFDF VFJ[TM  D<8L:5,L8L     VMO

5|Ml:Fl0u; YJFGL  XSITF  ZC[,L  K[  VG[  JFNLGM  SAHM  EMUJ8M  56 KLGJL

XSJFGL XSITF ZC[,L K[H[YL JFNLG[  GF6FDF EZ5F. G Y. XS[  T[J]  G]SXFG

YJFGL  ;\EFJGF  ZC[,L  K[PT[DH  VF  AFGBTYL  JFNL  NFJFJF/L  HuIFGF

SAH[NFZ  ;Gv!)*)YL AGL UI[, K[P T[DH JFNLV[ ZH] SZ[, N:TFJ[HL 5]ZFJF

J\RF6[ ,[JF VZH K[ PH[YL JFNLGL CF,GL VZHL D\H]Z SZJF VZH SZ[, K[P
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s5fp5ZMST JFNLGL N,L,M TYF 5|lTJFNLVMGF JF\WFvHJFA  wIFG[ ,[TF CF,GL

VZHLGF lG6"I VY"[ GLR[ D]HAGF D]N'FVM p5l:YT YFI K[P

s!f X] JFNLGM 5|YD NX"GLI S[; K[m

sZf X] VUJ0TFv;UJ0TFG] 5<,] JFNLGL TZO[6DF K[m

s#f X]  CF,GL  DGF.VZHL  GFD\H]Z  SZJFDF  VFJ[TM  JFNLG[  GF6FDF
EZ5F. G Y. XS[ T[J] G]SXFG HJFGL XSITF K[m

s$f X] C]SDP

s&f p5ZMST D]N'FVMGF lG6"IM GLR[ D]HA K[

s!f G SFZ DF\

sZf G SF Z DF\

s#f G SF Z DF\

s$f VFBZL C]SD D]HAP

p5ZMST lG6"IMGF SFZ6M GLR[ D]HA K[P

SFZ6M

D]N'F GP ! YL $ov

s*f JFNLGL N,L, TYF  Z[S0" wIFG[ ,[TF NFJFJF/L HDLG B[TLGL HDLG VFJ[,L

K[P VF SFDGF JFNL 5MTFGL N,L,DF H6FJ[, K[ S[ VF NFJFJF/L HDLG 5|PJFNLGF

J0L,M V[ ;GP !)*)GL ;F,DF AFGFBT SZL VF5[, CTM VG[ tIFZYL VF HDLG

T[VMGF  SAHFDF  K[P  5|PJFNL  GP  !  YL  !_V[  V[S  ;\5  SZL  5|PJFNL  GP  !!

G[ NFJFJF/L HDLG J[RL GFB[, K[  VG[ JFNLGF SAHF EMUJ8FDF V\TZFI SZL

ZCIF K[P H[YL CF,GF[ NFJM SZJFGL H~ZLIFT 50[,L T[DH 5|PJFNL GP ! YL !_GF
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V[ 5|PJFNL GP !!G[ SZL VF5[, U[ZSFIN[;ZGM J[RF6 N:TFJ[H ZN' SZFJJFGL OZH

50[, K[P VF SFD[ 5|PJFNLVMGF J0L,MV[ NFJFJF/L HDLG GJL XZT DFYL H]GL

XZTDF O[ZJJF DF8[ SM. 5U,F EZ[,F GCL H[YL VF AFGFBTGM VD, Y. XS[,

GYLP

s(f 5|lTJFNLVM TZOYL JFNLGL VF\Sv5GL VZHLGL N,L, ZH] SZ[, GYL H[YL

T[VMGM CSS A\W SZJFDF VFJ[, K[P 5|lTJFNLVM TZOYL JF\WF wIFG[ ,[TF T[VMGM

D]bI ARFJ K[ S[ NFJFJF/L HDLG GJL XZTGL CTL H[YL JFNLG[ H[ AFGFBT p5Z

VFWFZ  ZFB[  K[  T[  AFGFBT  5|YDYL  U[Z  SFIN[;Z  U6FI  T[DH  JFNLGF

NFJFG[ ;DI DIF"NFGM AFW G0[ K[P

s)f VF  SFD[  A\G[51FSFZMGL  l%,l0u;  TYF  N:TFJ[HL  5]ZFJM  wIFG[  ,[TF  VF

SFD[ NFJF JF/L HDLG HIFZ[ AFGBT   SZJFDF      VFJ[,        V[8,[        S[

TFP  _!q_$q!)*) TYF TFP  Z*q_$q!)(_ tIFZ[  VF HDLG GJL XZTGL

HDLG CTLP lJX[QFDF JFNLGL NFJF VZHL wIFG[ ,[TF cc TFP !q$q*)GF ZMH ~FP

*v5_ 5{;FGF :8[d5 5[5Z   p5Z      TYF       TFP Z*q_$q!)(_GF    ZMH

~FP  !_qvGF  :8[d5  5[5Z  p5Z  SFIN[;Z  VGZHL:8Z  AFGFBT  SZL

VF5[ VG[ AFGFBT D]HA FSLGL VJ[H ,. ;ZSFZGM 58sV[8,[ ;NZ HDLGG[ GJL

XZT DFYL H]GL XZTDF O[ZJJFf A\G[ 51FSFZM V0WM V0WM BR" SZL  EIF" AFN

N:TFJ[H SZL VF5JFGM CTM ccVFD4 JFNLGL NFJF VZHL p5ZYL NFJFJF/L HuIF

HIFZ[ AFGFBT SZJFDF VFJ[, tIFZ[ GJL XZTGL UPWF 5|lTA\WS WFZFv$#JF/L

HDLG CTL T[  CSLST Z[S0"  p5Z VFJ[,  K[PlJX[QFDF JFNL S[  5|PJFNLVM TZOYL

NFJFJF/L HuIFGM AFGFBT SZ[, CMI tIFZ[  ;1FD VlWSFZLGL AFGFBT SZTF

VUFp 5]J" 5ZJFGUL ,LW[, CMI T[JM V[S56 N:TFJ[H ZH] ZFB[, GYLP
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s!_f VF TaAS[  GFDNFZ U]HZFT CF.SM8"[ C;J\TEF. R\N]EF. N,F, 1GF S[;DF

5|:YFl5T SZ[, l;wWF\T wIFG[ ,[TF 

Specific Relief Act, 1963 - S. 16(c), 20 - Bombay Tenancy and Agricultural

Lands Act, 1948  S. 43 -suit for specific performance of contract - validity of

an agreement of sale of a tenure  land without prior sanction or permission of

Collector - whether an agreement of sale hit by  S. 43 of the Tenancy Act is

enforceable in law - held, no - word "invalid" or word "void", so  far as S. 43

of the Tenancy Act is concerned, would not make any difference - permission

of  competent authority is a condition precedent -an agreement entered into

without  previous  permission  of  Collector  is  invalid  -  suit  for  specific

performance of contract based on an invalid agreement of sale hit by S. 43 of

the Tenancy Act is  not maintainable in law - if  the agreement is  rendered

invalid  u/s.  43  of  the  Tenancy  Act,  such agreement  is  incapable  of  being

specifically enforced - if the agreement of sale itself is invalid, no decree for

specific performance can be passed by Trial Court - in such circumstances,

suit  for  specific  performance  of  agreement  of  sale  has  rightly  not  been

decreed. 

s!!fVF SFD[ 51FSZM JrR[ H[ SZFZ YI[,M K[ T[ SZFZ GJL XZTJF/L HDLG V\U[GM

SZFZ K[  VG[  VF SZFZ SZTF 5C[,F S,[S8ZzLGL SM. 5]J"vD\H]ZL  Z[S0"  p5Z ZH]

GYLPVFD4 JFNL H[ AFGFBTM p5Z 5MTFGM S[; ,.G[ VFJ[, K[ T[ AFGFBT GJL

XZTGL HDLG V\U[GF K[ VG[ T[GM VD, SZFJL XSFI T[D GYLP lJX[QFDF JFNL VF

AFGFBT  SZ[,  tIFZYL  NFJFJF/L  HDLGGF  SAHF  EMUJ8FDF  CMI  T[J]

H6FJ[ K[ HIFZ[ 5|lTJFNLVM 5MTFGF HJFADF H6FJ[ K[ S[   NFJFJF/L     HDLG

5|PJFNL GP !!G[ J[RF6 VF5[, VG[ SAHM 5|PJFNL GP !! 5F;[ K[P NFJFJF/L

HDLG B[TLGL HDLG VFJ[,L K[P A\G[ 51FSFZM NFJFJF/L HDLGMGM SAHM CMJFGL

1 2019(2) GLH 357
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CSLST H6FJL ZCIF  K[P  tIFZ[ GFDFNFZ ;]l5|D SM8"[ GhZL DCMDN lJP H[PSD,F

2GF S[;DF 5FZF GP5ZDF J\RF6[ ,[JF VFJxIS K[ PPPPP

(52.)  The  maxim "possession  follows  title"  is  limited  in  its  application  to

property,  which  having  regard  to  its  nature,  does  not  admit  to  actual  and

exclusive  occupation,  as  in  the  case  of  open spaces  accessible  to  all.  The

presumption that possession must be deemed to follow title, arises only where

there  is  no  definite  proof  of  possession  by  anyone  else.  In  this  case  it  is

admitted that the Appellant-Defendant is in possession and not the Respondent

Plaintiff.

VFD4  p5ZMST  SZ[,  RRF"  TYF  p5Z  D]HA  GFDNFZ  ;JM"rR

VNF,T[ 5|:YFl5T SZ[, l;wWF\T D]HA NFJFJF/L HDLG 5|PJFNL GP ! YL !_GF

GFD  CTL  VG[  T[VMV[  ~FP  !!4__4___qvGF  VJ[H  ;FY[  ZHLPJ[RF6

N:TFJ[HYL 5|PJFNL GP!!G[ J[RF6 VF5[, K[P VFD4 NFJFJF/L HDLGG] 8F.8,

5|PJFNL GP!! 5F;[ CMJFG] H6F. VFJ[ K[P H[YL NFJFJF/L HuIFGM SAHM  CF,

5|PJFNL GP!! 5F;[ CMJFG] VG]DFG SZL XSFIP

s!Zf VFD4 JFNL H[ AFGFBT p5Z VFWFZ ZFB[, K[ T[ ;Gv!)*)GF K[P VFD4

JFNLGF NFJFG[ l0,[ V[g8 ,[RL;GM 56 AFW G0[ K[PVFD4 JFNL 5MTFGM     S[;

5|YDNX"GLI ;FlAT SZL XS[, GYLP lJX[QFDF GFDNFZ ;JM"rR VNF,T[  Kashi

Math  Samsthan  v.  Srimad Sudhindra  Thirtha  Swamy  3 GF  S[;GF  5[ZF

GP !#DF 9ZFJ[, K[ S[  It is well settled that in order to obtain an order of

injunction, the party who seeks for grant of such injunction has to prove

that he has made out a prima facie case to go for trial, the balance of

convenience is also in his favour and he will suffer irreparable loss and

injury if injunction is not granted. But it is equally well settled that when

a  party  fails  to  prove  prima  facie  case  to  go  for  trial,  question  of

2 2020 (0) AIJEL-SC-66474
3 AIR(SC) 2010 296
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considering the balance of convenience or irreparable loss and injury to

the party concerned would not be material at all, that is to say, if that

party fails to prove prima facie case to go for trial, it is not open to the

Court to grant injunction in his favour even if, he has made out a case of

balance of convenience being in his favour and would suffer irreparable

loss and injury if  no injunction order is granted”VFD4 p5Z SZ[, RRF"

D]HA4 JFNL 5MTFGM S[; 5|YD NX"GLI S[; ;FlAT SZJFDF lGQO/ UI[, CMJFYL

D]N'F GP $GM HJFA GLR[ D]HA VF5JFDF VFJ[ K[P

C] S D

s!f VF SFDGF JFNLGL VF\Sv5GL DGF.VZHL GFD\H]Z SZJFDF\ VFJ[ K[P

sZf VZHLG] BR" NFJFGF BR"G[ VG];ZX[P

C]SD  VFH  ZMH TFPZ_4  DFC[v VMS8MAZ  ;GvZ_Z#GF  ZMH  B]<,L

VNF,TDF    JFRL4  ;\E/FJL HFC[Z SIM"P 

TFPZ_q!_qZ_Z# sHL7[X CZLXEF. E8'f
:Y/oJ;M              D]bI  l;JL, HH

           J;M
SM0 GP HLH[v_!5&(
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