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116B. No analysis required for known brand of
liquor. - Where in any trial for any offence of
unlawful possession of liquor under this Act, it is
proved that the accused person was in the
possession of any sealed bottle bearing the original
label indicating the name of any known brand of
spirits, such as whisky, brandy, rum, gin, club cup,
liqueurs, milk punch, or of wines such as
champagne, moselle, burgundy, chianti, white
wines, clarets, hocks, riesling, meceira, ginger-
wine, port type., port vermouth, sherry wincarnis,
vibrona, manola, buckfast, tonic-wine or of
fermented liquors such as ale, beer, milk-stout
(porter), cider, and the name of its manufacturer it
shall be presumed that the accused person was in
possession of liquor
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“As per the said section before a presumption can be
raised thereunder it is necessary to establish in
evidence that the sealed bottle was bearing the original
label indicating the name of any known brands of
spirits and also the name of its manufacturer. It is clear
on the record of the case that at least the condition
regarding the manufacturer of the bottles in _question
has not been fulfilled in the present case. It is therefore
not possible to raise the presumption under the said

sec.”
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“As per the said section, before a presumption can be
raised thereunder, it is necessary to establish in
evidence that the sealed bottle was bearing the original
label indicating the name of any known brands of
spirits and also the name of its manufacture. It is clear
on the record of the case that at least the condition
regarding the manufacturer of the bottles in _question
has not fulfilled in the present case. It is, therefore, not
possible to raise the presumption under the said Sec.
116b. There is no other evidence in the case which
connects the accused with the offence in guestion. ""the
ratio of the decision cited by the learned Counsel for
the petitioners-accused is applicable to the facts of the
present case. In the instant case, panchas have not
supported the prosecution case, P. S. I. complainant
himself has admitted in his cross-examination that the
seal bearing signatures of the panchas were not affixed
on the bottles and that he had not made inquiry
regarding the companies whose labels were found on
the bottles. P. S. 1. has further admitted that he had not
made any enquiry whether the seals of the bottles were
original or not. Further, there is no independent cogent
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evidence connecting the petitioners accused with the
offences alleged against them. Prosecution has failed
to prove that the car belonged to accused persons and
that they were in_possession of that car. On the
contrary, panchas have deposed that the accused
persons were standing near the car when they were
called at the Police Station. The bottles were also lying
in_the Police Chowky. Neither the signatures of the
panchas were obtained, nor the seal was affixed on the
bottles. Under the circumstances, the learned
magistrate has erred in raising presumption under Sec.
116b _of the Bombay prohibition Act and the learned
Addl. Sessions Judge erred in_confirming the view of
the learned Magistrate, though partly. Hence, the
judgment _and order passed by the Courts below
requires to be quashed and set aside”
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5.2 From a perusal of the material on record, it is
revealed that both the Courts below have given improper
reasons, de hors the very fundamental principle of
criminal jurisprudence that unless a person is proved
guilty, he / she is deemed to be innocent and therefore, it
was the duty of the prosecution to lead cogent and
credible evidence, since, conjectures and surmises
cannot be made basis for conviction. Further, the
evidence produced or led by the prosecution should
prove its case beyound reasonable doubt, against the
concerned accused person. Unfortunately, there is
nothing on the record to show that the prosecution
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successfully proved that the shop, from which the bottles
of IMFL were seized, belonged to the Revisionist.
Further, the prosecution also does not appear to have
led any cogent evidence, so as to attract the
presumption under Section 116B of the Prohibition Act
and to believe that the bottles of IMFL contained
original labels and their seals were in tact. In the
considered opinion of this Court, there appears to be
total non-application of mind on the part of the Courts
below in applying the provisions of Section 106 and
114E of the Indian Evidence Act and to make the
accused Revisionist to disprove the case of the
prosecution. As stated above, conviction cannot be
based solely on the evidence of police officials, who are
interested witnesses and therefore, in_absence of any
independent witness or evidence, the orders passed by
the Courts below cannot be sustained.
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