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Section 118. Presumptions as to negotiable instruments. Until the contrary is

proved, the following presumptions shall be made:--

(a)

(b)

(c)

(d)

(e)

®

(g)

f consideration:-- that every negotiable instrument was made or drawn for

consideration, and that every such instrument, when it has been accepted,

indorsed, negotiated or transferred, was accepted, indorsed, negotiated or
transferred for consideration;

as to date:-- that every negotiable instrument bearing a date was made or
drawn on such date;
as to time of acceptance: that every accepted bill of exchange was
accepted within a reasonable time after its date and before its maturity;
as to time of transfer:-- that every transfer of a negotiable instrument was
made before its naturity;
as to order of indorsements:-- that the indorsements appearing upon a
negotiable instrument were made in the order in which they appear
thereon;
as to stamp:-- that a lost promissory note, bill of exchange or cheque was
duly stamped;

holder i holder in :-- that the holder of a negotiable
instrument is a holder in due course : provided that, where the
instrutment has been obtained from its lawful owner, or from any person
in lawful custody thereof, by means of an offence or fraud, or has been
obtained from the maker or acceptor thereof by means of an offence or
fraud, or for unlawful consideration, the burden of proving that the holder
is a holder in due course lies upon him.
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Section 138. Dishonour of cheque for insufficiency, etc., of funds in the account. ::

Where any cheque drawn by a person on an account maintained by him with a
banker for payment of any amount of money to another person from out of that

account for isch. in whole or in f bt or r liability, is
returned by the bank unpaid, either because of the amount of money standing to
the credit of that account is insufficient to honour the cheque or that it exceeds
the amount arranged to be paid from that account by an agreement made with
that bank, h person shall b

without prejudice to any other provision of this Act, be punished with

imprisonment for a term which may be extended to two years, or with fine which
may extend to twice the amount of the cheque, or with both:

Provi nothin ntained in thi ion shall 1 -
(@) the cheque has been presented to the bank within a period of six

months from the date on which it is drawn or within the period of
its validity, whichever is earlier;

(b) the payee or the holder in due course of the cheque, as the case may
be, makes a demand for the payment of the said amount of money
by giving a notice; in writing, to the drawer of the cheque, within
thirty days of the receipt of information by him from the bank
regarding the return of the cheque as unpaid; and

(c) the drawer of such cheque fails to make the payment of the said
amount of money to the payee or, as the case may be, to the holder
in due course of the cheque, within fifteen days of the receipt of the
said notice.

Explanation.-- For the purposes of this section, debt of other liability means a
legally enforceable debt or other liability.

Section 139. Presumption in favour of holder.

It shall be pr unless the contrary is proved, that the holder of a cheque

received the cheque of the nature referred to in section 138 for the discharge,
in whole or in f bt or r liability.
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1.

Goa Plast (P) Ltd. v/s Chico Ursula DSouza (2004) 2 SCC 235, —The
object and the ingredients under the provisions, in particular, Sections
138 and 139 of the Act cannot be ignored. Proper and smooth
functioning of all business transactions, particularly, of cheques as
instruments, primarily depends upon the integrity and honesty of the
parties. In our country, in a large number of commercial transactions,
it was noted that the cheques were issued even merely as a device not
only to stall but even to defraud the creditors. The sanctity and
credibility of issuance of cheques in commercial transactions was
eroded to a large extent. Undoubtedly, dishonour of a cheque by the
bank causes incalculable loss, inj inconvenience to the e
entire credibility of the busine ions within
outside the country suffers a serious setback. Parliament, in order to
restore the credibility of cheques as a trustworthy substitute for cash
payment enacted the aforesaid provisions. The remedy available in a

civil court is a long,drawn matter and an unscrupulous drawer
normally takes various pleas to defeat the genuine claim of the payee.
To come within the ambit of offence in such a case following elements
have to be fulfilled:

1. Drawing the cheque.
2. Presentation of the cheque to the Bank.

3. Returning the cheque unpaid by the drawee Bank.
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4. Giving notice in writing to the drawer of the cheque demanding payment of the
cheque amount.

5. Failure of the drawer to make payment within 15 days of the receipt of notice.

2- (2013) 1 SCC 177 MSR Leathers Vs. S. Planniappan and Another that so long
the cheque remains valid the prosecution based on subsequent presentation is
permissible so long as it satisfies all the requirements of section 138. Re-
presentation of cheque after dishonor —Limitation period for filing complaint
for dishonor of cheque upon Re-presentation of cheque —Date from which to
be reckoned lLegal notice to drawer must be issued within 30 days of that
dishonor of cheque, which matures into complaint.

3. BURDEN ON DRAWER/ADDRESSEE TO PROVE NON, SERVICE OF NOTICE

Sec. 138, proviso (b), (c) r/w Sec. 142—Notice through regd. post.
presumption of service in case of report on envelope to the effect,
refusal, unclaimed, not available, premises locked, party not at station,
arrival not known, court may presume receipt of notice by the drawee
Drawer may prove at trial by evidence that the endorsement was not
correct.

1. V/S Raja Kumari vs. P. Subbarama Naidu, (2004) 8 SCC 774

2. Prem Chand Vijai Kumar vs. Yashpal Singh, (2005) 4 SCC 417

3. Sadanandan Bhadran vs. Madhavan Sunil Kumar, (1998) 6 SCC 514
4. K. Bhaskaran vs. Sankaran Vaidhyan Balan, (1999) 7 SCC 510

5. Dalmia Cement (Bharat) Ltd. vs. Galaxy Traders, (2001) 6 SCC 463.

4. M Nagappa, S/O Karibasappa, V/S Mohamad Aslam Savanur, Criminal
Appeal No.838 Of 2011 , Date 1-03- 2021 High Court Of Karnataka
When a sender has dispatched the notice through registered post with
correct address written on it, Section 27 of General Clauses Act could
be profitably imported and in such a situation service of notice deemed
to have been effected on the sender unless he proves that it was really
not served. Section 138 NI Act - No Requirement To Serve Notice
Under Certificate Of Posting; Service Through Registered Post Proper.

89 GWRisd WINd RFegid eula Adl 2RjuR sFRUIEH ¥11dd AR 420113
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5.

7.

In case Hiten P. dalal Vs. Batindranath banerjee AIR 2001 SC 2895
Hon'ble Apex Court has held that- " the moment cheque is issued the
presumption runs against the accused. the words wused for the
presumption are "unless contrary is proved" therefore, the accused
either by way of cross examination or by leading satisfactory evidence
equivalent to the degree of proof or at least to the level of moral
certainty to establish that the cheque was not issued for legally
enforciable liability".

Dashrath Rupsingh Rathod v/s State of Maharashtra, (2014) 9 SCC 129
Mens rea not required for offence under S. 138 The objective of
Parliament was to strengthen the use of cheques, distinct from other

negotiable instruments, as mercantile tender and therefore it became
essential for Section 138 to be freed from the requirement of proving
mens rea [guilty state of mind]. This has been achieved by deeming the

commission of an offence dehors mens rea not only under Section 138
but also by virtue of the succeeding two sections. Section 139 carves

out the presumption that the holder of a cheque has received it for the
discharge of any liability. Section 140 clarifies that it will not be

available as a defence to the drawer that he had no reason to believe
when he issued the cheque, that it would be dishonoured.

Mallav iviswesw. o v/s Thadikon lu Firm, (2008) 7
SCC 655, Para "17. Under Section 118(a) of Negotiable In

Act, the court is obliged to presume, until the contrary is proved, that
the promissory note was made for consideration. It is also a settled
position that the initial burden in this regard lies on the defendant to
prove the non-existence of consideration by bringing on record such
facts and circumstances which would lead the court to believe the non-
existence of the consideration either by direct evidence or by
preponderance of probabilities showing that the existence of
consideration was improbable, doubtful or illegal.

Aps Forex Services . Ltd. Vs Shakti International Fashion Linkers, 14
Feb 2020 2020 0 Air(Sc) 945; 2020 0 Supreme(Sc) 155; N I Act 139 —
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Presumption, the accused has admitted the issuance of the cheques and
his signature on the cheque and that the cheque in question was issued
for the second time, after the earlier cheques were dishonoured and
that even according to the accused some amount was due and payable,

there is a presumption under Section 139 of the N.I. Act that there
exists a legally enforceable debt or liability. Of course such

presumption is rebuttable in nature. However, to rebut the presumption
accused was requir o lea viden at full amo

and payable to the complainant has been paid. Section 139 of the Act
is an example of reverse onus clause and therefore once the issuance of

ch has been admi and even signature on h
has been admi re is always a presumption in favour of
omplain re exists legally enforceabl bt or liabili

I r it is for cc o _reb h pr ion by leadin
evidence.
9. Bir Singh vs. M h K repo 2019) 4 197, Para"32.

The proposition of law which emerges from the judgments referred to

above is that the onus to rebut the presumption under Section 139 that

ch has been i in disch of bt or liability is on
accused and the fact that the cheque might be post dated does not

absolve the drawer of a cheque of the penal consequences of Section
138 of the Negotiable Instruments Act.

Para 33. A meaningful reading of the provisions of the Negotiable
Instruments Act including, in particular, Sections 20, 87 and 139,
makes it amply clear that a person who signs a cheque and makes

it over to the payee remains liable unless he adduces evidence to
rebut the presumption that the cheque had been issued for

payment of a debt or in discharge of a liability. It is immaterial
a h may have been filled in by an rson other than
rawer, if ch is si b awer. If

cheque is otherwise valid, the penal provisions of Section 138
would be attracted.

Para34. If a signed blank cheque is voluntarily presented to a payee,

towards some payment, the payee may filled up the amount and
other particulars. This in itself would not invalida ch .
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The onus would still be on accus 0 prov a hequ

was not in discharge of a debt or liability by adducing evidence.
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oladd 8 dedl HiAefl SIIEI ¥ dlof]l (A6 SdIall Bl UojHlolo] ViSal YR

dH Hiofl ASI ai8l. ¥ 6slsd Guisd URId Ysielnigd] ulduigld Riedlid &lidl

Adi 2urul A1 sia ARVl dseidi el 2H1dd] o@fl. 241 s1a 2111 518 A4

81%2 28] Uldloll Aldoll SA SHd oidl 1] S Uciadiof] Hidlel] $3d AHal IR GlIE

Uldloll d2$ AlUis YR1dl 2% Aud of&f]l deil AIRIUIRA Asdll 254 S1EHI ¥H1 s19d

o1®fl AUyl sFUIElA AU o€l A AU AR S SIS Y1dl 2%y &Ad aie]

NN

S % Y1diefl uel doll Wid A19d A1dldlall ol datl vidle] Bd3] 14 8 AH Hialdl

HI2 YIYloll AHCIdall SIROT AlHIoY Ustloll HILIY EURI Hiofl ASIY dH S(Gd &g

aell.

10. Basalingappa Vs Mudibasappa, 09 Apr 2019, 2019 0 AIR(SC) 1983,
2019 0 Supreme(SC) 423. summaries the principles enumerated by this

Court in following manner:,

(i) Once the execution of cheque is admitted Section 139 of the act
mandates a presumption that the cheque was for the discharge of
any debt or other liability.
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(ii) The presumption under Section 139 is a rebuttable presumption
and the onus is on the accused to raise the probable defence. The
standard of proof for rebutting the presumption is that of
preponderance of probabilities.

(iii) To rebut the presumption, it is open for the accused to rely on
evidence led by him or accused can also rely on the materials
submitted by the complainant in order to raise a probable defence.
Inference of preponderance of probabilities can be drawn not only
from the materials brought on record by the parties but also by
reference to the circumstances upon which they rely.

(iv) That it is not necessary for the accused to come in the witness
box in support of his defence, Section 139 imposed an evidentiary
burden and not a persuasive burden,

(v) It is not necessary for the accused to come in the witness box to
support his defence.

11. h hivk hival hriv v, 21 Oc

2019 2019 0 AIR(SC) 5520; (1) Issuance of cheque carries presumption
of liability to pay money.

12. Rohitbhai Jivanlal Patel V/S State Of Gujarat Air 2019 Supreme Court

1876 Supreme Court This Court has, time and again, emphasized that
though there may not be sufficient negative evidence which could be
brought on record by the accused to discharge his burden, yet mere
denial would not fulfill the requirements of rebuttal as envisaged under
Section 118 and 139 of the NI Act. This court stated the principles in

the case of Kumar Exports (AIR 2009 SC 1518, Para 11) (supra) as
follows

"20. The accused in a trial under Section 138 of the Act has two
options. He can either show that consideration and debt did not
exist or that under the particular circumstances of the case the
non-existence of consideration and debt is so probable that a
prudent man ought to suppose that no consideration and debt

existed. To rebut the statutory presumptions an accused is not
expected to prove his defence beyond reasonable doubt as is

expected of the complainant in a criminal trial. The accused may
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adduce direct evidence to prove that the note in question was not
supported by consideration and that there was no debt or liability
to be discharged by him. However, the court need not insist in
every case that the accused should disprove the non-existence of
consideration and debt by leading direct evidence because the
existence of negative evidence is neither possible nor

contemplated. At the same time, it is clear that bare denial of the
assing of onsideration an isten of bt, apparen

would not serve the purpose of the accused. Something which is
probable has to be brought on record for getting the burden of
proof shifted to the complainant. To disprove the presumptions,
the accused should bring on record such facts and circumstances,
upon consideration of which, the court may either believe that the
consideration and debt did not exist or their non-existence was so
probable that a prudent man would under the circumstances of the

case, act upon the plea that they did not exist. Apart from
adducing direct evidence to prove that the note in question was

not supported by consideration or that he had not incurred any
debt or liability, the accused may also rely upon circumstantial
evidence and if the circumstances so relied upon are compelling,
the burden may likewise shift again on to the complainant. The
accused may also rely upon presumptions of fact, for instance,
those mentioned in Section 114 of the Evidence Act to rebut the
presumptions arising under Sections 118 and 139.

BURISd YSIEIAal ollHER US| AAEIAd &RjAAd [[egiid] edlal Adl slAd L1 8 5,

AR a5 s3luIElofl dRELIHI SIUEI H¥ Slofl 28 AojHIololl ViSal HIS HECUo]

SIS 6518 385 U2 AA19d of Bl IR SIIEI YA ARI] [Ae8 U AojHlolaf VSl

21 8 A s(Ad ad otel.

¥ef] GURASA s3d Uyl ofl 2id SIAd AR B S, A1 SIHall SAAIElA A1AUIA 2410d Js

AaNMNAotd gorgdoeall SEH—A3¢ Y¥G U2R d2i1dd Wd UJAd & Aol YR GIE

ARIIA Hidlll ol GWRid uel §2u1€lal Asofl 284 Ysdl A1UA oief] RUR oliE

SAAIEIRA slddl] sAAIE (o1Ad AHA HJTEIl] 2{€ £1Vid S & dYI SHH—U3 Ll
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dotl Ao gIUIElS] ageIi a&l ARMIell [A3eani %33] ojHiot SAUI HIZ 35S
sAUIEUA ¥33] Y141 %Y AVUIHI A1Ad 8. IR allE AR dS sNuIElol] dRE LI
SIRUEI Y¥ SAloll Ydl VHofHlotoll Uisel HIS %33 Y| 2% _AuidIHi 2419d o] Fe]
sARUIElSll dSRIHI UAA SIRIEISIA dojdHIol AUISIA 8 8 ¥ SRRIAR | SlHoll
ARUIRA  adNRfludld  gogioeol sAH-3¢  HAOloll Yol ARRA 8,

AH 2Uure Ul slAd U 8.

(1) &8d  BIGoll  dOISS  ARUR  AURRIY  &RAY dRIV 8k,  dHY
ARUR AHI%AY AHH SIH HIZ] AH2 2% UAd AR dRUR ARIUlall UISR sAddl §1E
3613 &1%R YUAd o1l AR sdld YR & 5, ARl 41 SIHell §SH AiHNUIH] 24 1]
¥ SRRIAR UR JHI 11 gsH X182 YR Ul P 512 AH21 619 &JAd o], d 2
12N of | Y¥Ciofl YSIE HECUal] YRIIR 8.

Sharad Jethalal Savla Vs. State Of Gujarat And Ors.,Cri. Misc.
Application No : 19862 of 2015 Decided on : 14/11/2016 2017
eGLR_HC 10006044 in this judgment it is held that the learned
Magi e m ronounce in the absence of ccused by itself will
not vitiate the judgment. Sub section (7) of Section 353 of the Cr.P.C.
clearly lays down that no judgment delivered by any criminal court
shall be deemed to be invalid by reason only of the absence of any
party. The trial Court committed no error in issuing a non-bailable
warrant of arrest having noticed that the accused was not present at
the time of pronouncement of the judgment and order of conviction
and sentence in view of the provisions of Section 418 (2) of the
Cr.P.C. Under Sub Section (2) of Section 418 of the Cr.P.C. when the
accused sentenced to imprisonment is not present in the Court, the
) has to i w of hi ntence sh

commence on the date of his arrest. In the absence of the convict
accused, the learned advocate appearing for him cannot prefer an
application under Section 389(3) of the Code for suspension of the

sentence to enable the convict accused to prefer an appeal before the
Sessions Court.
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89 Guwrsa YsieHi ulduwigla Riesiia agi Al.21R.dl.20.of sas-3u3(v)
Yxoiofl RIS lla Avidl Al S1E ARl Jw@INRNHI Ul gsH %18 S7
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8 5,ARIIRA Asdll 84 AHAUR HidIR ot Ysdl 2A10d aefl. RIRGIE 2]
SIE AH2 &IYR YAl GWid ull JsHi wIdd sH SIZHI ¥Hl sAdd i€l
$ s3IEla Ysdl 241Ud o1€ll. d Aldi 2RIVl U [Ed S18 AH2 619R YAl GWRId
Uid AHAUYl gsld HIRSA S1& 3613 SIS 284 ¥ sAAd o], 1, AR siguel
Ad wH Angdl esseR ol dl wRla AUdHI AUd A¥ SAI AHY
d A18 AA1%(€at A& ARUIRA s3I S1eS 254 Y5l 210 a1ef] dney sARUIElS S1E
AH2 619 UG USH 8 ¥ SRLIAR $2NAUIElA 2A6 AI[Es, ARIRS ddl HiaRis Ulsi
ueidd 8 ¥ ded s2IElD AR URI] Yg dadR ULl AUIYd] A% S
A1dd 8.

(.9)  cURGlIE dsARdId d§ dsARdIc WA 4 dl ddall [A.9.2{] a1 &Ad
al€fl.d 2ANHI [SHcd WA Slsoll sdH 350 ofl F2AYIEYS dl UGRIel S
AH1§oSR Aseall SEH—3 AYU| ¥ ofl GfUlidal 243, ARIlofl IR0 6193 dHY
SIE A4 %A Asell 284 Ysdl 2A1udl Hi2 ofl duR] ciaid] S18ai 284 w1 s
Sdlall AESIR 8ldI 9di SI12 AH SIS SH I SAUYIHI of AH1Ad 8lJ, d dHIH
sRRIA s3RAIE ueidll edld eial vl 2ARA]ol] dSRIHT WIARIal ol dIG! 2A1Ud]
ol 1 gsH 541 &Idall ACiSS oA RINAd ¥l id] o1&l

(23) RIRGIE 9N 243 §31A1Elol] edld, (5ol WA1%R Sisell sEH-3u9
ol IdIg  edlal RAuidl olIHER  dS]  AEIAdIA oflA Yolall  SANAHI

Ulduield s3d [Jeglid 1ol Adl %33 %2114 4419 €.

1. IN AIR 2012 SUPREME COURT 528 "R. Vijayan v. Baby"
Hon'ble Apex Court has held that- Sub-section (1) of section
357 provides that wher court impo ntence of fine or
sentence of which fine forms a e Court may direct the fine

amount to be applied in the payment to any person of
compensation for any loss or injury caused by the offence, when

compensation is, in the opinion of the court, recoverable by such
person in a Civil Court. Thus, if compensation could be paid from
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out of fin ere is no ne 0 award separate compensation.

Only where the sentence does not include fine but only
imprisonment and the court finds that the person who has suffered
any loss or injury by reason of the act of the accused person,

requires to be compensated, it is permitted to award compensation
under compensation under section 357(3).

2. In cases (i) Manohar Singh Vs. State of Rajasthan, 2015 (89) ACC
266. (ii) Ankush Shivaji Gaikwad Vs. State of Maharashtra, 2013
(82) ACC 312 SC it has been held by the Hon'ble Apex Court that,

Awarding compensation u/s 357 CrPC to the victim of offence by
keeping in view his financial capacity is mandatory.

3. In case State Vs. Sanjiv Bhalla, 2014 (86) ACC 938 (SC) it has
been held by the Hon'ble Apex Court that, Trial court must record
reasons why it is not possible to release the convict on probation.
Similarly, grant of compensation to the victim is equally a part of

just sentencing. Reason should be recorded for not granting
compensation.

4. In the matter of Damodar S. Prabhu v. Sayed Babalal H. reported
in (2010) 5 SCC 663, their Lordships of the Supreme Court while
examining the object sought to be achieved by provisions of
Section 138 of the NI Act and purpose underlying the punishment
provided therein have held that Section 138 of the NI Act cases
are meant to secure payment of money by holding as under:—

"17. Unlike that for other forms of crime, the punishment
here (insofar as the complainant is concerned is not a means
of seeking retribution, but is more a means to ensure payment
of money. The complainant's interest lies primarily in
recovering the money rather than seeing the drawer of the
cheque in jail. The threat of jail is only a mode to ensure
recovery. As against the accused who is willing to undergo a
jail term, there is little available as remedy for the holder of
the cheque."

5. In the matter of Somnath Sarkar v. Utpal Basu Mallick and
another, reported as (2013) 16 SCC 465 their Lordships of the
Supreme Court has held that:-
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"357. Order to pay compensation.—

(1) When a court imposes a sentence of fine or a sentence
(including a sentence of death) of which fine forms a part,
the court may, when passing judgment, order the whole
or any part of the fine recovered to be applied—

(@) in defraying the expenses properly incurred in the
prosecution;

(b) in the payment to any person of compensation for
any loss or injury caused by the offence, when

compensation is, in the opinion of the court,
recoverable by such person in a civil court

(©)-(d) ** **

(2) *% %k k%

(3) When a court imposes a sentence, of which fine does not
form a part, the court may, when passing judgment,

order the accused person to pay, by way of
compensation, such amount as may be specified in the

order to the person who has suffered any loss or 8 injury
by reason of the act for which the accused person has
been so sentenced.

(4) An order under this section may also be made by an
appellate court or by the High Court or Court of Sessions
when exercising its powers of revision.

(5) At the time of awarding compensation in any subsequent
civil suit relating to the same matter, the court shall take
into account any sum paid or recovered as compensation
under this section."

IN Somnath Sarkar v. Utpal Basu case Hon'ble Apex court has

also held that, The law with regard to grant of compensation
under Section 357(3) of the CrPC in cases arising from Section
138 of the NI Act is well settled. The object of Section 138 of
the NI Ac of the NI Act appears to be punitive as well as
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compensatory in nature as it provides a single forum and single
proceeding for enforcement in criminal liability for dishonouring
the cheque and for enforcement of civil liability for realization of
cheque amount.

In R. Vijayan v. Baby and another (2012) 1 SCC 260 Their
Lordships in the later part of judgment while considering the
intention of legislature for enacting Section 138 of the NI Act,
have held as under:—

"17. The apparent intention is to ensure that not only the
offender is punished, but also ensure that the complainant
invariably receives the amount of the cheque by way of
compensation under Section 357(1) (b) of the Code. Though a

complaint under Section 138 of the Act is in regard to
criminal liability for the offence of dishonouring the cheque
and not for the recovery of the cheque amount (which strictly
speaking, has to be enforced by a civil suit), inpractice once
the criminal complaint is lodged under Section 138 of the
Act, a civil suit is seldom filed to recover the amount of the
cheque. This is because of the provision enabling the court to
levy a fine linked to the cheque amount and the usual
direction in such cases is for payment as compensation, the
h ) loss incurred b omplain on

account of dishonour of cheque, under Section 357(1)(b) of
the Code and the provision for compounding the offences
under Section 138 of the Act. Most of the cases (except those
where liability is denied) get compounded at one stage or the
other by payment of the cheque amount with or without
interest. Even where the offence is not compounded, the
courts tend to direct payment of compensation equal to the
cheque amount (or even something more towards interest) by
levying a fine commensurate with the cheque amount. A stage

has reached when most of the complainants, in particular the
financing institutions (particularly private financiers) view the
proceedings under Section 138 of the Act, as a proceeding for
the recovery of the cheque amount, the punishment of the
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drawer of the cheque for the offence of dishonour, becoming
secondary.

18. Having reached that stage, if some Magistrates go by the

aditional view tha riminal pro ings are for imposin
ishment on ither impriso nt or fine or
bo re is no n 0 com omplain

particularly if the complainant is not a "victim" in the real

sense, but is a well-to-do financier or financing institution,
iffi i omplications arise. In tho wher

iscretion to dir nt of compensation is no rci

it causes considerable difficulty to the complainant, as
invariably, by the time the criminal case is decided, the
limitation for filing civil cases would have expired. As the
provisions of Chapter XVII of the Act strongly lean towards
grant of reimbursement of the loss by way of compensation,
the courts should, unless there are special circumstances, in
all cases of conviction, uniformly exercise the power to levy

fine up to twice the cheque amount (keeping in view the
cheque amount and the simple interest thereon at 9% per

annum as the reasonable quantum of loss) and direct payment
of such amount as compensation. Direction to pay
compensation by way of restitution in regard to the loss on
account of dishonour of the cheque should be practical and

realistic, which would mean not only the payment of the
cheque amount but interest thereon at a reasonable rate.

Uniformity and consistency in deciding similar cases by
different courts, not only increase the credibility of cheque as
a negotiable instrument, but also the credibility of courts of
justice.

19. We are conscious of the fact that proceedings under

Section 138 of the Act cannot be treated as civil suits for
Iecov of h o with interest. Iso
onscious of fa at compensation awar under
Section 357(1)(b) is not intended to be an elaborate exercise

taking note of interest, etc. Our observations are necessitated

0 n o hav iformi onsi in
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ision making. In sam of cheque dishonour cases
after convicting the accused, if some courts grant
ompensation if some other co 0_no
ompensation inconsistenc ough perfec C bl

in the eye of the law, will give rise to certain amount of
uncertainty in the minds of litigants about the functioning of

ourts. Citiz will not be able to Or r ir
affairs in a proper manner as will not know whether
they should simultaneously file a civil suit or not. The
problem is aggravated having regard to the fact that in spite
of Section 143(3) of the Act requiring the complaints in
regard to cheque dishonour cases under Section 138 of the
Act to be concluded within six months from the date of the
filing of the complaint, such cases seldom reach finality
before three or four years let alone six months. These cases
give rise to complications where civil suits have not been
filed within three years on account of the pendency of the
criminal cases. While it is not the duty of criminal courts to
ensure that successful complainants get the cheque amount
also, it is their duty to have uniformity and consistency with
other courts dealing with similar cases.”” Thus, it is quite
vivid tha ction 138 of NI Act, Criminal Court is
competent to levy fine up to twice the cheque amount and
lirec nt _of such o com jion by way of
restitution in regard to loss on account of dishonour of

cheque under Section 357(1)(b) of the CrPC and as such, the
power under Section 357(3) of the CrPC cannot be exercised

bv Crimin (o) in ch ishonour c .
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HRUR ANMNAAG JorgHoe A2 85Nl Iallall SIA SAHofl SIRIA18] A7) 2RI HYA
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HIZ Fctofl Al uel sd] %33 w2114 2419 8. dgHI HRyIR AR edRI S1E 3613 &I
28] SUI SREIRR dHoll d§LIHI A1) sRIYIRA A1 &l FefA A HI2 SIS 718 1R
AUd of 81 dl 35S BU Ul d HI2 2RIl dsidi S1ef eslsd %R 21dd] o
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qadell Ul gsH Al Yol pa URIAA wRIR— w8, e,
Y3113 2430 BURSd dH1H 20120 del ol IHER US| AHeIdd 8AAd [Redlid il df
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U, asAlRdiel A1 [Sleic W12 SIs ofl sAH—v<(R) Y¥o SHH—90 Y01 of
uss dike sladlioll §sH SAUIHI 1A 8. d&l AR s1¢ 3013 aI1%R &3]
(Sl UR{%R  sisdl sad-wa<c(q) Yol %32 A diRe ¢l
aslRdicial FAH| HIsAUIo §SH SAUIHI A41D O,

§. dsAlRdial ARy sIEH &R ol del R 23l dsAlRdldal
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