
              1                         CC NO.142/2021  
                      JUDGEMENT

Presented on    : 26-02-2021 
Registered on  : 26-02-2021 
Decided on      : 12-06-2024 
Duration          : 3 y, 3 m, 14 d.

GJKH120001672021

      VF\Sov

s!f OMD" v V[

0FSMZGF DC[ZAFG l5|g;L5F, l;lJ, HH VG[ HI]0LxI, D[HL:8=[8 O:8" S,F; ;FC[AGL SM8"4
zL V[GPS[P HF[XL l5|g;L5F, l;lJ, HH VG[ HI]0LxI, D[HL:8=[8 O:8" S,F; ;FC[A4

HHD[g8GL TFZLB o !Zq_&qZ_Z$
OMHNFZL S[; G\P!$ZqZ_Z!

BFGUL OZLIFN

OZLIFNL o      D]S[XEF. SZ6EF. EZJF04 W\WMPJ[5FZ4
                      ZC[P5]GLT 5FS"40AUZGL JF0L 5F;[40FSMZ4TFP9F;ZF4HLPB[0FP

OZLIFN51F[ lJPJPzL JLPVFZPEÎP

VFZM5L     o   N[JF\UEF. HUNLXEF. RMS;L4  

         ZC[PX[9JF/F 4UMWZF AHFZ4D]P9F;ZF4 HLPB[0FP

VFZM5L51F[ lJPJPzL  V[DPHLPD,LSP

sZf OMD" o AL

U]gCM AgIF TFZLB o DF\U6L GM8L; AHIFGF !5 lNJ;GL V\NZ 
R[SGL ZSD R]SJ6L G SZTFP 

V[OPVF.PVFZPGL TFZLB o -

RFH";L8GL TFZLB o -

RFH"O|[D SIF" TFZLB o -

5]ZFJM GM\WJFG\] XZ] SIF" TFZLB o 18-11-2021

S[; HHD[g8 5Z ZFbIF TFZLB o 12-06-2024

HHD[g8GL TFZLB o 12-06-2024

;HFGF C]SDGL TFZLB HM CMI TM4 12-06-2024

S|D VFZM5LG\]
GFD

WZ5S0
SIF"

HFDLG
5Z

SIF\ U]gCF C[9/
RFH"O|[D YI[, K[ m

X\] NMQFL q
lGNM"QF

;HF GL
lJUT

8=FI,
NZdIFG

sGZ[g§ S]DFZ HMQFLf
 UIC No.01454



              2                         CC NO.142/2021  
                      JUDGEMENT

TFZLB KM0IF
TFZLB

I]P8LP5LP ZC[,
;DIUF/M ;L

PVFZP5LP
;LP$Z( 
D]HA

! N[JF\UEF. 

HUNLXEF. 

RMS;L4  

v v  G[UMXLV[A, 
.g:8=]D[g8 V[S8GL

S,D !#( 

NMQFLT ;HF
VG[ N\0

v

s#f OMD" o ;L
OZLIFN51FqARFJ51FqSM8"GF ;F1FLGL lJUT o

A : OZLIFN51F

S|D ;F1FLVMGF GFD 5]ZFJFGM 5|SFZ

PW-1    D]S[XEF. SZ6EF. EZJF0G\] ;F[U\NGFD] OZLIFNL sVF\Sv_$f

B :   ARFJ51F  

S|D ;F1FLVMGF GFD 5]ZFJFGM 5|SFZ

DW-1 GL, GL,

DW-2 GL, GL,

C :   SM8" ;F1FL  

S|D ;F1FLVMGF GFD 5]ZFJFGM 5|SFZ

CW-1 GL, GL,

OZLIFN51FqARFJ51FqSM8" TZO[ Z[S0"[ VFJ[, N:TFJ[HGL lJUT o
A : OZLIFN51F

S|D VF\S lJUT

1 VF\SvP08/PW-1 R[S G\P_#555#GM V;, R[S

2 VF\SvP09/PW-1 ZL8G" D[DM

3 VF\SvP10/PW-1 GM8L;GL VMOL; SM5L

4 VF\SvP11/PW-1 5M:8 BFTFGL ;O[N 5FJTL

5 VF\SvP12/PW-1  5M:8 BFTFGL V[SGM,MHD[g8 5FJTL

6 VF\SvP23/PW-1  5]ZFJF A\WGL 5]ZXLX

sGZ[g§ S]DFZ HMQFLf
 UIC No.01454



              3                         CC NO.142/2021  
                      JUDGEMENT

B :   ARFJ51F  

S|D VF\S lJUT

1 v v

C :   SM8" N:TFJ[H  

S|D VF\S lJUT

1 v v

                        vo 9 ZF J ov
       

s$f OlZIFN51FGL  8]\SL  CSLST  V[JL  K[  S[4  VF  SFDGF  OZLIFNL  p5ZMST

NXF"J[, ;ZGFD[ ZC[ K[ VG[ 0FSMZ :JFDL GFZFI6 D\lNZ ;FD[ VFJ[, XM5L\U ;[g8ZDF\ V[DPS[P

8=Fg;5M8"GF GFDYL W\WM SZ[ K[ T[DH SJMZLGM W\WM SZ[ K[PVF SFDGF TMPNFZ 56 p5ZMST

H6FJ[, ;ZGFD[ ZC[ K[ VG[ ;MGLGM W\WM SZ[ K[POZLIFNL VG[ TMPNFZ A\gG[ TMPNFZG[ 36F

JQFM"YL lD+M CM. OZLIFNL TMPNFZG[ ;FZL ZLT[ VM/B[ K[P ;G[PZ_Z_ GF VMUQ8 DF;DF\ TMPNFZ

OZLIFNLGL p5ZMST VMOL;[ VFJ[,F VG[ H6FJ[, S[ ,MS 0FpG B]<IF AFN ;MGFGF EFJDF\

B]A H 38F0M YI[, K[ VG[ ElJQIDF\ ;MGFGM EFJ B]A H p\RM HFI T[D K[P VF DF8[ HyYFDF\

;MG] ,[JF DF8[ ~FP&4__4___qv B]8[ K[P HM lD+TFG[ GFT[ DNN SZM TM ElJQIDF\ ;FZM GOM

D/[  T[D K[  VG[ ;NZ ~FP&4__4___qv +6 DF;DF\  5ZT SZL N.X] T[JM 5FSM lJ`JF;

VG[ EZM;M VF5L CFY pKLGF GF6F\ ,[JFGL JFT SZ[,LP VF SFDGF TMPNFZ OZLIFNLGF lD+

YTF CM. TMPNFZGM W\WM ;FZM RF,[  X]E VFXI YL TMPNFZG[  OZLIFNLV[  VMUQ8 DCLGFGF

ALHF  V9JF0LIFDF\  ~FP&4__4___qv  CFY  pKLGF  VF5[,F  VG[  VF  GF6F\  TMPNFZ

OZLIFNLGL  VMOL;  VFJL  ,.  UI[,F  VG[  ;NZ  CFY  pKLGF  GF6F\  ,[TL  JBT[  56

TMPNFZ[ OZLYL 5FSM lJ`JF; VG[ EZM;M VF5[, S[ +6 DF;DF\ VF GF6F\ VJxI 5ZT SZL

N.XPVF SFDGF TMPNFZ[ VF5[, +6 DF; GJ[vZ_Z_ 5]ZM TYF OZLIFNLV[ TMPNFZG[ VF5[,

CFY pKLGF GF6F\ ~FP&4__4___qv 5]ZFGL DF\U6L SZTF TMP NFZ[ H6FJ[, S[4 W\WFDF\ D\NL

K[P DF, J[RFIM GYL4 T[D SCL V[S IF ALHF JFINFVM ATFJL ;DI 5;FZ SZTF CTFPVF
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SFDGF  TMPNFZ[  GJ[dAZvZ_Z_  GF  V\lTD  V9JF0LIFDF\  OZLIFNLGL  VMOL;[  VFJ[,F

VG[  OZLIFNLG[  ;NZ  GF6F\  H[  TMPNFZG[  CFY  pKLGF  VF5[,  T[GL  DF\U6L  SZTF

TMPNFZ[  H6FJ[, S[40L;[dAZvZ_Z_ GF +LHF V9JF0LIFDF\  GF6F\GL ;UJ0 YFI T[D K[P

H[YL TDMG[ TFP!&q!ZqZ_Z_ GFZMHGM R[S ,BL VF5] K] H[ R[S A[gSDF\ N[BF0 DF8[ ZH] SZXM

TM TDFZF DF\U6F GF6F\ TDMG[ VJxI D/L HX[PVFD4 SCL TMPNFZ[ OZLIFNLG[ TMPNFZ[ T[DGF

lGEFJTF BFTFJF/L A[gS VMO .g0LIF49F;ZF  XFBFGM  TFP!&q!ZqZ_Z_ GFZMHGM ~FP

&4__4___qv 5]ZFGM R[S G\P_#555# GM TMPNFZ[ T[DGF BFTF G\PZ_&$!_!!___&&(5

GM V[S R[S H~ZL lJUTM VG[ J6"GM EZL OZLIFNLGF GFDGM TMPNFZ[ T[DGL 5MTFGL ;CL SZL

OZLIFNLG[ VF5[, VG[ R[S VF5TL JBT[ V[JM lJ`JF; VG[ EZM;M VF5[, S[ ;NZ R[S ;NZ

TFZLB[  A[gSDF\  J;],FT DF8[  HX[  TM  T[GF  GF6F\  TDMG[  VJxI D/L HX[P  H[YL  ;NZ R[S

TMPNFZGF SYG p5Z lJ`JF; VG[ EZM;M ZFBL OZLIFNLV[ ;NZ TFP!*q!ZqZ_Z_ GFZMH

OZLIFNLGF lGEFJTF BFTFJF/L A[gS VF.P;LPVF.P;LPVF.PA[gS 0FSMZ XFBFDF\ J;],FT

DF8[  HTF ;NZ R[S TFP!*q!ZqZ_Z_GFZMH  cc  O\0h .G ;OL;LIg8cc GF X[ZF  ;FY[  5ZT

YI[,  VG[  OZLIFNLG[  DF\U6F  GF6F\  H[  TMPNFZG[  CFY  pKLGF  VF5[,F   T[  D/[,F  GCL

VG[  TMPNFZ[  VF5[,  lJ`JF;  VG[  EZM;FGM  E\U  YI[,MPVFD4  VF  SFDGF

TMPNFZ[  OZLIFNLG[  O;FJJFGM  AN.ZFNM  ANS'tI4  :5Q8  YFI  K[P

TMPNFZ[  OZLIFNL  ;FY[  K[TZ5L0L4  lJ`JF;E\U  SZL  TYF  lJ`JF;3FTGM  U]GM  VFRZ[,

K[  TYF  ;NZC]  R[S4SFIN[;ZGL  AFSL  ,[6L  ZSD  5[8[  J6  R]SJFI[,  5ZT  OZ[,  CMI

TMPNFZ[ SFIN[;Z ZLT[ WL G[UMXLV[A, .g:8]=D[g8 V[S8GL S,Dv!#( GM E\U SZL U]GM SZ[,M

CMI OZLIFNLV[ VF SFDGF TMPNFZG[ WL G[UMXLV[A, .g:8]=D[g8 V[S8GL S,Dv!#( D]HAGL

,LU, GM8L; TFP!#q_!qZ_Z! GFZMH VFZM5LG[  VF5[,L  H[  ZHL:8Z GM8L; VF SFDGF

TMPNFZG[ TFP!5q_!qZ_Z! GFZMH AHL UI[, K[P VF SFDGF TMPNFZ[ OZLIFNLGL GM8L;GM

SM. HJFA VF5[, GYL S[ ;NZ R[SGL ,[6L ZSD OZLIFNLG[ R]SJL VF5[, GYLP VFD4 VF

SFDGF TMPNFZ[  OZLIFNLG[  VF5[, R[S JUZ :JLSFZFI[  5ZT VFJ[, CMI ;NZ R[SGF GF6F\
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OZLIFNLG[  D/[,F  G  CMI  T[DH  TMPNFZ[  WL  G[UMXLV[A,  .g:8]=D[g8  V[S8GL  S,Dv

!#( D]HAGM S[N TYF N\0GL lX1FFG[ 5F+ U]GM SZ[, CMI4 TMPNFZG[ IMuI GxIT SZFJJF DF8[

CF,GL OZLIFN SZ[, K[P  VFZM5LG[   S{NGL ;HF TYF R[SGL ZSD SZTF AD6L ZSDGM N\0

SZJF4  OZLIFNLG[  N\0GL  ZSD  J;],  YI[YL  R[SGL  D]/  ZSD  H[8,]  J/TZ  V5FJJF  TYF

GFDPSM8"G[ IMuI VG[ jIFHAL ,FU[ T[JL CZSM. NFN V5FJJF VZH U]HFZ[, K[P  

s5f CF,GL OZLIFN ,UT VFZM5L ;FD[ HZ]ZL ;Dg; SF-JFGM C]SD YTF VFZM5LG[ ;Dg;

AHTF VFZM5L SM8" ;D1F Z]AZ] CFHZ ZC[, TYF VF\Sv_* YL VFZM5LGL %,L GM\WJFDF\ VFJ[,

K[P  H[DF\  VFZM5LV[  U]gCFGM  .gSFZ  SZ[,  CMI  H[YL  T[VMGL  ;FD[  S[;GL  SFI"JFCL  VFU/

R,FJJFDF\ VFJ[, K[P

s&f  tIFZ AFN VF SFD[ OZLIFN51F TZO[ p5ZMST 5[ZF G\P# DF\ NXF"J[, lJUT D]HA

DF{BLSqN:TFJ[HL 5]ZFJF ZH] SZJFDF\ VFJ[, K[P VF NZdIFG OZLIFN51FGM 5]ZFJM ZH] YTF

OZLIFNLGL p,8 T5F; DF8[ ZFBTF VFZM5L TZO[ HZ]ZL p,8 T5F; SZJFDF\ VFJ[, GYL tIFZ

AFN TFZLB !(q_5qZZ GF ZMH VF\Sv Z_ ,UT C]SD SZL OZLIFNLGL p,8 T5F; SZJFGM

CSS A\N  SZJFDF  VFJ[, K[P  tIFZ  AFN C]SDGF lNJ; ;]WL  VFZM5L  TZO[  5MT[  CFHZ ZCL

OZLIFNLGL p,8 T5F; TYF 5]ZFJM ZH] SZJF DF8[GL DF\U6L SZJFDF\ VFJL CMI VYJF T[ DF8[

IMuI VZHL Z[S0[" ZH] ZFBJFDF\ VFJL CMI T[J\] Ol,T YT] GYLP T[DH VFZF[5LGL U{Z CFHZLGF

SFZ6[ V[OP V[;P 56 GF[\WJFDF VFJ[, GYLP 

s*f tIFZ  AFN OZLIFNL51F[  lJPJPzL SM8"  ;D1F  CFHZ  ZC[TF\  OZLIFNL  TO["  DF{lBS

N,L, ;F\E/JFDF\ VFJ[, K[ HIFZ[ SM.56 51F TZO[ ,[BLT N,L, ZH] SZJFDF\ VFJ[, GYLP

OZLIFNL TZO[ DF{lBS N,L, SZ[, K[ S[4 VF SFD[ OZLIFNLV[ SFINF D]HA VFZM5L lJZ]wW HZ]ZL

VG]DFG SZJF 5]ZT] HZ]ZL 5]ZFJF ZH] ZFB[, K[P H[YL VFZM5L ;FD[ HZ]ZL TtJM ;FALT YTF\ CMI

T[YL T[G[ TS;LZJFG 9ZFJJF VZH SZJFDF\ VFJ[, K[P HIFZ[ VFZM5L TZO[ N,L, DF8[ SM.

CFHZ YI[, GYLP 
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s(f tIFZAFN  OZLIFN51F  TZOYL ZH]  YI[,  5]ZFJF  VG[  ;FC[NGL  H]AFGL

VG[ OZLIFN51F[ ZH] N,L,M wIFG[ ,[TF VF S[;GF VFBZL gIFlIS lG6"I DF8[ GLR[ D]HAGF

D]N'FVM p5l:YT YFI K[ v 

s!f X]\  OZLIFN51F  lGoX\S56[  5]ZJFZ  SZ[   K[   S[4   VF  SFDGF  OZLIFNLGL

VFZM5L 5F;[YL GLS/TL ,[6L ZSD 5[8[  VFZM5LV[ OZLIFNLG[ VF5[, OZLIFN

JF/M  R[S  J6R}SJFI[,  5ZT  OZTF  OZLIFNLV[  VF5[,  DF\U6L  GM8L;  

V\U[  SFINF  D]HA  lG3F"ZLT  ;DIDIF"NFDF\  VFZM5LV[  OZLIFNLG[  ZSD  GCL

R}SJL  VF5L  G[UMXLV[A,  .g:8]=D[g8  V[S8GL  S,Dv!#(  D]HAGM  lX1FF

G[ 5F+ U]gCM SZ[, K[ m

sZf X]\ C]SD m

s)f p5ZMST D]N'F p5Z DFZF lG6"I GLR[ D]HA K[ ov

s!f CSFZDF\P

sZf VFBZL C]SD D]HAP

p5ZF[ST lG6"I AFAT SFZ6F[ GLR[ D]HA K[P
s!_f VF  SFD[  OZLIFN  CSLST  VG];\WFG[  ;F{  5|YD  G[UMXLV[A,  .g:8=]D[g8

V[S8GL  S,Dv!!(4  !#(  TYF  !#)  GL  HMUJF.  DCtJ5]6"  AG[  K[  H[  wIFG[  ,[JFDF\

VFJ[ TM T[ GLR[ D]HA K[P 

Section  118.  Presumptions  as  to  negotiable  instruments.  Until  the  contrary  is

proved, the following presumptions shall be made:--

(a) of consideration:  -- that every negotiable instrument was made or drawn for  

consideration, and that every such instrument, when it has been accepted,

indorsed, negotiated or transferred, was accepted, indorsed, negotiated or

transferred for consideration;

(b) as to date:-- that every negotiable instrument bearing a date was made or

drawn on such date;

(c) as to time of acceptance: that every accepted bill of exchange was accepted

within a reasonable time after its date and before its maturity;

sGZ[g§ S]DFZ HMQFLf
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(d) as to time of transfer:-- that every transfer of a negotiable instrument was

made before its naturity;

(e) as  to order of  indorsements:--  that  the indorsements  appearing upon a

negotiable  instrument  were  made  in  the  order  in  which  they  appear

thereon;

(f) as to stamp:-- that a lost promissory note, bill of exchange or cheque was

duly stamped;

(g) that holder is a holder in due course:  -- that the holder of a negotiable  

instrument is a holder in due course : provided that, where the instrutment

has been obtained from its lawful owner, or from any person in lawful

custody thereof, by means of an offence or fraud, or has been obtained

from the maker or acceptor thereof by means of an offence or fraud, or

for  unlawful consideration,  the burden of proving that the holder is  a

holder in due course lies upon him. 

p5ZMST HMUJF. wIFG[  ,[TF  Ol,T YFI K[  S[4  HIFZ[  SM. G[UMXLV[A, .g:8=]D[g8 T{IFZ

SZJFDF\ VFJ[ K[ tIFZ[ T[ SM. VJ[H DF8[ T{IFZ SZJFDF\ VFJ[, K[ TYF H[ TFZLB[ T[DF\ ,B[,L

CMI T[ TFZLB[ T{IFZ SZJFDF\ VFJ[, K[ T[J]\ VG]DFG SZJFG]\ ZC[ K[P H[ VG]DFG HIF\ ;]WL :5Q8

5]ZFJFYL B\l0T G SZJFDF\ VFJ[ tIF\ ;]WL Vl:TtJDF\ VYJF VD,DF\ ZC[ K[P T[ H ZLT[ T[JF

G[UMXLV[A, .g:8=]D[g8 H[GF CFY VYJF SAHFDF\ CMI T[ T[GM CM<0Z .G 0I] SM;" K[ T[D

56 DFGJFG]\ CMI K[P 

Section 138. Dishonour of cheque for insufficiency, etc., of funds in the account. ::

Where any cheque drawn by a person on an account maintained by him with a

banker for payment of any amount of money to another person from out of that

account for the discharge, in whole or in part, of any debt or other liability, is

returned by the bank unpaid, either because of the amount of money standing to

the credit of that account is insufficient to honour the cheque or that it exceeds

the amount arranged to be paid from that account by an agreement made with

that bank, such person shall be deemed to have committed an offence and shall,

without  prejudice  to  any  other  provision  of  this  Act,  be  punished  with

imprisonment for a term which may be extended to two years, or with fine which

may extend to twice the amount of the cheque, or with both:

Provided that nothing contained in this section shall apply unless-

sGZ[g§ S]DFZ HMQFLf
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(a) the cheque has been presented to the bank within a period of six

months from the date on which it is drawn or within the period of its

validity, whichever is earlier;

(b) the payee or the holder in due course of the cheque, as the case may

be, makes a demand for the payment of the said amount of money by

giving a notice; in writing, to the drawer of the cheque, within thirty

days of the receipt of information by him from the bank regarding

the return of the cheque as unpaid; and

(c) the  drawer of such cheque fails to make the payment of the said

amount of money to the payee or, as the case may be, to the holder

in due course of the cheque, within fifteen days of the receipt of the

said notice.

Explanation.-- For the purposes of this section, debt of other liability means a

legally enforceable debt or other liability.

Section 139.  Presumption in favour of holder. 

It shall be presumed, unless the contrary is proved, that the holder of a cheque
received the cheque of the nature referred to in section 138 for the discharge, in

whole or in part, of any debt or other liability.

p5ZMST  HMUJF.VM  wIFG[  ,[TF  Ol,T  YFI  K[  S[  HIF\  ;]WL  VFZM5L  wJFZF  p5ZMST

HMUJF.VMDF\ H6FJ[, VG]DFGGL lJZ]wWGL CSLST Z[S0" p5Z VFZM5L wJFZF 5]ZJFZ SZJFDF\

GF VFJ[ tIF\ ;]WL SM8[" V[J] VG]DFG SZJFG]\ ZC[ K[ S[ ;JF, JF/M R[S T[ ;CL SZGFZ[ VJ[HGF

AN,FDF\ VG[ T[G] CF,G] SFIN[;ZG] N[J] VYJF TM VgI HJFANFZL VNF SZJF DF8[ VF5[, K[P

OZLIFNLGL TZO[6DF\ SZJFG\] ZC[T] SFINFSLI VG]DFGG] SM8" ;D1F ;A/ VG[ ;RM8 5]ZFJFYL

B\0G SZJFGL HJFANFZL OST VG[ OST R[S ,BGFZGF XLZ[ H ZC[ K[P TYF HIF ;]WL T[JF

VG]DFGG]\  B\0G SZJFDF\ GF VFJ[ tIF ;]WL SFINFSLI VG]DFGGF SFZ6[ VFZM5L lJZ]wWGM

AMHM SM. 56 ;\HMUMDF\ OZLIFNLGF BEF p5Z B;L XS[ GCLP JW]DF\ VF TASS[ GFDNFZ J0L

VNF,T 9ZFJ[, l;wWF\T DCtJGM AG[ K[ H[ GLR[ D]HA K[P v

1. Goa Plast (P) Ltd. v/s Chico Ursula D‘Souza (2004) 2 SCC 235, ―The

object and the ingredients under the provisions, in particular, Sections

138  and  139  of  the  Act  cannot  be  ignored.  Proper  and  smooth

functioning  of  all  business  transactions,  particularly,  of  cheques  as

instruments, primarily depends upon the integrity and honesty of the

parties. In our country, in a large number of commercial transactions,

sGZ[g§ S]DFZ HMQFLf
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it was noted that the cheques were issued even merely as a device not

only  to  stall  but  even  to  defraud  the  creditors.  The  sanctity  and

credibility of issuance of cheques in commercial transactions was eroded

to a large extent.  Undoubtedly, dishonour of a cheque by the bank

causes incalculable loss, injury and inconvenience to the payee and the

entire credibility of the business transactions within and outside the

country suffers a serious setback. Parliament, in order to restore the

credibility  of  cheques  as  a  trustworthy  substitute  for  cash  payment

enacted the aforesaid provisions. The remedy available in a civil court

is  a  long,drawn matter  and an unscrupulous  drawer  normally takes

various pleas to defeat the genuine claim of the payee. To come within

the ambit of offence in such a case following elements have to be

fulfilled:

1. Drawing the cheque.

2. Presentation of the cheque to the Bank.

3. Returning the cheque unpaid by the drawee Bank.

4. Giving notice in writing to the drawer of the cheque demanding payment of the

cheque amount.

5. Failure of the drawer to make payment within 15 days of the receipt of notice.

2- (2013) 1 SCC 177 MSR Leathers Vs. S. Planniappan and Another   that so long  

the cheque remains valid the prosecution based on subsequent presentation is

permissible so long as it satisfies all the requirements of section 138. Re-

presentation of cheque after dishonor –Limitation period for filing complaint

for dishonor of cheque upon Re-presentation of cheque –Date from which to

be reckoned Legal notice to drawer must be issued within 30 days of that

dishonor of cheque, which matures into complaint.

3. BURDEN ON DRAWER/ADDRESSEE TO PROVE NON, SERVICE OF NOTICE

Sec. 138,  proviso (b),  (c)  r/w Sec.  142—Notice through regd. post.

presumption of service in case of report on envelope to the effect,

refusal, unclaimed, not available, premises locked, party not at station,

arrival not known, court may presume receipt of notice by the drawee

Drawer may prove at trial by evidence that the endorsement was not

correct. 

1. V/S Raja Kumari vs. P. Subbarama Naidu, (2004) 8 SCC 774

sGZ[g§ S]DFZ HMQFLf
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2. Prem Chand Vijai Kumar vs. Yashpal Singh, (2005) 4 SCC 417

3. Sadanandan Bhadran vs. Madhavan Sunil Kumar, (1998) 6 SCC 514

4. K. Bhaskaran vs. Sankaran Vaidhyan Balan, (1999) 7 SCC 510

5. Dalmia Cement (Bharat) Ltd. vs. Galaxy Traders, (2001) 6 SCC 463.

4. M Nagappa, S/O Karibasappa, V/S Mohamad Aslam Savanur, Criminal

Appeal No.838 Of 2011 , Date 1-03- 2021 High Court Of Karnataka

When a sender has dispatched the notice through registered post with

correct address written on it, Section 27 of General Clauses Act could

be profitably imported and in such a situation service of notice deemed

to have been effected on the sender unless he proves that it was really

not served.  Section 138 NI Act -  No Requirement To Serve Notice

Under Certificate Of Posting; Service Through Registered Post Proper.

CJ[ p5ZMST 5|:YFl5T l;wWF\T wIFG[ ,[TF HIFZ[ OZLIFNDF\  H6FJ[, VFZM5LVMG]\  ;ZGFD]\

TYF VF\Sv!_ JF/L GM8L;DF\  H6FJ[, VFZM5LG]\  ;ZGFD]\  V[S H CMI TYF T[  GM8L; VF\

Sv!! JF/L Z;LN wIFG[ ,[TF ZHL:80" 5M:8YL DMS,[, CMJFG]\ Ol,T YT]\ CMI tIFZ[ VFZM5LG[

SFINF D]HA GM8L; DMS,[, CMJF V\U[GF TtJM Z[S0" p5Z ;FlAT YFI K[ T[D DFGJFG]\ SFZ6

Z[S0"  p5Z  H6FI  VFJ[  K[P H[YL p5ZMST  R]SFNF  TYF  S,Dv!#(  D]HAGL  HMUJF.

VgJI[ VF SFD[ U]GFGF TtJMGL ;FlATL V\U[ HMJFDF\ VFJ[ TM VF SFD[ VF\Sv_( YL ZH] TFP!

&q!ZqZ_Z_  GF  ZMHGM  R[S  G\P_#555#  JF/M  V;,  R[S  VF  SFDGF  VFZM5L  wJFZF

5MTFGL ;CL SZL VF5JFDF\  VFJ[, CMI TYF R[SDF\  VFZM5LGL ;CL G CMI T[  V\U[GL SM.

TSZFZ 56 G CMI4  VYJF ;CL V\U[ TSZFZ CMI TM T[ VF SFD[ VFZM5L TZO[ ;CL T[DGL GYL

T[ ;FALTLGM AMHM T[DGF BE[ CMJF KTF\ T[ VF SFD[ HZ]ZL 5]ZFJF ZH] ZFBL 5MTFGF BE[YL

pTFZJFDF\ VFJ[, GYL4 tIFZ[ 5|YD TtJ TZLS[ R[S CF,GF VFZM5L wJFZF .:I] SZJFDF\ VFJ[,

K[  T[D DFGJF DF8[  5]ZTF VFWFZ Z[S0"  p5Z H6FI K[P  T[  H ZLT[  VF\Sv) JF/M N:TFJ[H

wIFG[ ,[TF Ol,T YFI K[ S[4 R[S G\P_#555# JF/M TFP !&q!ZqZ_Z_ GF ZMHGM V;, R[S

OZLIFNLGL  A[\S  wJFZF  V5]ZTF  O\0GF  SFZ6[  5ZT  SZJFDF\  VFJ[,  K[P  H[  CSLST  TtJsZf

VG[  s#f GL  ;FlATLGF  Z[S0"  p5Z VFWFZ  AG[  K[P  H[  HMTF\  R[S  .:I]  SIF"GL  TFP!&q!

sGZ[g§ S]DFZ HMQFLf
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ZqZ_Z_ GF ZMHYL R[SGL J[,L0L8L ;DIUF/F # DF; NZdIFG A[\SDF\ R[S ZH] YI[,FG]\ Ol,T

YFI K[ TYF T[ V5]ZTF E\0M/GF SFZ6[ 5ZT YI[,FG]\ Ol,T YFI K[P tIFZAFN VF\Sv!! YL

ZH]  N:TFJ[H HMTF Ol,T YFI K[  S[4  OlZIFNL  VFZM5L 5F;[YL T[GF  JSL, DFZOT[  0LDFg0

GM8L; TFP!#q_!qZ_Z! GF ZMH DMS,[, K[ H[  R[S ZL8G" YIFGL  TFP!*q!ZqZ_Z_  GF

ZMHYL lNGv#_ GL V\NZ DMS,JFDF\ VFJ[, K[P HIFZ[ !#q_!qZ_Z! GF ZMHGL ZHL:80"

5M:8YL  VFZM5LG[  GM8L;  VFZM5LGF  ;ZGFD[  H[  OZLIFNDF\  ATFJJFDF\  VFJ[,

K[ T[ H ;ZGFD[ DMS,[, CMJFG]\ Ol,T YFI K[ tIFZ[ lNGv!5 GL V\NZ VFZM5L wJFZF GM8L;DF\

H6FJ[, ,[6L ZSD VFZM5L wJFZF  R]SJJFDF\  VFJ[, GYL T[J]  Ol,T YFI K[P  OZLIFNLV[

lGIT ;DI DIF"NFDF\ V[8,[ S[ GM8L; DMS<IFGFqAHIFGF !5 lNJ; 5]6" YIF AFN  #_

lNJ;GL V\NZ VFZM5LVM ;FD[ CF,GL OZLIFN NFB, SZ[, K[P  tIFZ[ G[UMXLV[A, .g:8=]D[g8

V[S8GL S,Dv!#( D]HAGF TDFD TtJM OZLIFN51F[ ;FlAT SZJF DF8[ ZH] 5]ZFJFYL Z[S0"

p5Z VFJ[,FG]\ Ol,T YFI K[P 

5. In case Hiten P. dalal Vs. Batindranath banerjee AIR 2001 SC 2895

Hon'ble Apex Court has held that- " the moment cheque is issued the

presumption  runs  against  the  accused.  the  words  used  for  the

presumption  are  "unless  contrary  is  proved"  therefore,  the  accused

either by way of cross examination or by leading satisfactory evidence

equivalent to the degree of proof or at least to the level of moral

certainty  to  establish  that  the  cheque  was  not  issued  for  legally

enforciable liability".

6. Dashrath Rupsingh Rathod v/s State of Maharashtra, (2014) 9 SCC 129

Mens  rea  not  required  for  offence  under  S.  138 The  objective  of

Parliament was to strengthen the use of cheques, distinct from other

negotiable instruments, as mercantile tender and therefore it became

essential for Section 138 to be freed from the requirement of proving

mens rea [guilty state of mind]. This has been achieved by deeming the

commission of an offence dehors mens rea not only under Section 138

but also by virtue of the succeeding two sections.  Section 139 carves

out the presumption that the holder of a cheque has received it for the

discharge  of  any  liability. Section  140  clarifies  that  it  will  not  be

sGZ[g§ S]DFZ HMQFLf
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available as a defence to the drawer that he had no reason to believe,

when he issued the cheque, that it would be dishonoured.

7. MallavarapuKasivisweswara Rao v/s ThadikondaRamulu Firm, (2008) 7

SCC 655, Para "17. Under Section 118(a) of the Negotiable Instruments

Act, the court is obliged to presume, until the contrary is proved, that

the promissory note was made for consideration. It is also a settled

position that the initial burden in this regard lies on the defendant to

prove the non-existence of consideration by bringing on record such

facts and circumstances which would lead the court to believe the non-

existence  of  the  consideration  either  by  direct  evidence  or  by

preponderance  of  probabilities  showing  that  the  existence  of

consideration was improbable, doubtful or illegal.

8. Aps Forex Services Pvt. Ltd. Vs Shakti International Fashion Linkers, 14

Feb 2020 2020 0 Air(Sc) 945; 2020 0 Supreme(Sc) 155; N I Act 139 –

Presumption, the accused has admitted the issuance of the cheques and

his signature on the cheque and that the cheque in question was issued

for the second time, after the earlier cheques were dishonoured and

that even according to the accused some amount was due and payable,

there is a presumption under Section 139 of the N.I. Act that there

exists a legally enforceable debt or liability. Of course such presumption

is rebuttable in nature. However, to rebut the presumption the accused

was required to lead the evidence that full amount due and payable to

the complainant has been paid. Section 139 of the Act is an example of

reverse onus clause and therefore once the issuance of the cheque has

been  admitted  and  even  the  signature  on  the  cheque  has  been

admitted, there is always a presumption in favour of the complainant

that there exists legally enforceable debt or liability and thereafter it is

for the accused to rebut such presumption by leading evidence.

9. Bir Singh vs. Mukesh Kumar reported as, (2019) 4 SCC 197, Para"32.

The proposition of law which emerges from the judgments referred to

above is that the onus to rebut the presumption under Section 139 that

the cheque has been issued in discharge of a debt or liability is on the

accused and the fact that the cheque might be post dated does not

absolve the drawer of a cheque of the penal consequences of Section

138 of the Negotiable Instruments Act.

sGZ[g§ S]DFZ HMQFLf
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Para  33.  A meaningful  reading  of  the  provisions  of  the  Negotiable

Instruments Act including, in particular, Sections 20, 87 and 139,

makes it amply clear that a person who signs a cheque and makes

it over to the payee remains liable unless he adduces evidence to

rebut  the  presumption  that  the  cheque  had  been  issued  for

payment of a debt or in discharge of a liability. It is immaterial

that the cheque may have been filled in by any person other than

the drawer, if the cheque is duly signed by the drawer. If the

cheque  is  otherwise  valid,  the  penal  provisions  of  Section  138

would be attracted.

Para34.  If a signed blank cheque is voluntarily presented to a payee,

towards some payment, the payee may filled up the amount and

other particulars. This in itself would not invalidate the cheque.

The onus would still be on the accused to prove that the cheque

was not in discharge of a debt or liability by adducing evidence.

CF, p5ZMST R]SFNFVMGM GFDNFZ J0L VNF,T[ 9ZFJ[, l;wWF\TM wIFG[ ,[TF VF SFD[ HMJFDF\

VFJ[ TM VFZM5L TZO[ VF SFD[ ZH] R[SDF\ T[VMGL ;CL GYL VYJF OZLIFNLV[ BM8L ZLT[ R[SGM

N]Z]5IMU SZ[, K[ VG[ R[SGL ZSD VFZM5L 5F;[YL OZLIFNLGL TZO[6DF\ GLS/TL GYL T[ V\

U[ SM. JF\WF TSZFZ S[ T[ DF8[ HZ]ZL 5]ZFJM ZH] ZFBJFDF\ VFJ[, GYLP JW]DF\ HIFZ[ VFZM5L ;FD[

OZLIFNLGL SM. ,[6L ZSD GLS/TL GYL S[ OZLIFNLV[ BM8L ZLT[ VFZM5LGF R[SGM N]Z]5IMU

SZ[, K[ T[ CSLST ;FALT SZJF DF8[ SM. 5M,L; OZLIFN SZL CMI VYJF HZ]ZL SFINFSLI 5|lS|

IF V5GFJL T[ V\U[GF HZ]ZL 5]ZFJF H[ T[ ;DI[ D[/JL VF SFD[ 5]ZFJF NZdIFG ZH] ZFB[, CMI

T[J\]  Z[S0"  p5ZYL  Ol,T  YT]  GYLP  tIFZ[  VFZM5LV[  5MTFGL  %,LDF\  U]GM  SA],  GYL  T[J\]

GMWFJ[, K[ T[8,F DF+YL SFINF D]HA T[VMGL lJZ]wW SZJFGF ZC[TF VG]DFGG\] B\0G YFI

T[D DFGL  XSFI GCLP  H[  CSLST p5ZMST RlR"T  R]SFNFDF\YL  5|lT5FNLT l;wWF\T  wIFG[  

,[TF :5Q856[ VF SFD[ VFZM5LGL TZO[6DF\ H6F. VFJTL GYLP VF SFD[ VFZM5L SM8" ;D1F

CFHZ ZCL 5MTFGF ;FD[GM S[; SA], GCL ZFBL S[; R,FJJFGL DF\U6L SZ[, VG[ tIFZ AFN

5MTFGF TZO[  DF{lBS 5]ZFJM ZH] ZFB[, GYL TYF VFZM5LV[ R[SGL ZSD SM8"DF\  HDF SZFJ[,

GYL  VYJF  OZLIFNLG[  VF5[, GYLP  T[  ;LJFI VFZM5L  TZO[   SM. 5]ZFJF  ZH]  YI[, GYL

sGZ[g§ S]DFZ HMQFLf
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S[ H[ 5]ZFJFYL 56 T[GF BE[ VFJ[, ;FALTLGM AMHM T[GF BE[YL pTZL HFI K[ T[D DFGJF

DF8[  5]ZFJFGF VEFJGF SFZ6[  ;FDFgI 5|7FGF DF6; wJFZF DFGL XSFI T[D Ol,T YT]

GYLP

10. Basalingappa Vs Mudibasappa, 09 Apr 2019, 2019 0 AIR(SC) 1983, 2019

0 Supreme(SC) 423. summaries the principles enumerated by this Court

in following manner:,

(i) Once the execution of cheque is admitted Section 139 of the act

mandates a presumption that the cheque was for the discharge of

any debt or other liability.

(ii) The presumption under Section 139 is a rebuttable presumption

and the onus is on the accused to raise the probable defence. The

standard  of  proof  for  rebutting  the  presumption  is  that  of

preponderance of probabilities.

(iii) To rebut the presumption, it is open for the accused to rely on

evidence led by him or accused can also rely on the materials

submitted by the complainant in order to raise a probable defence.

Inference of preponderance of probabilities can be drawn not only

from the materials brought on record by the parties but also by

reference to the circumstances upon which they rely.

(iv) That it is not necessary for the accused to come in the witness box

in  support  of  his  defence,  Section  139  imposed  an  evidentiary

burden and not a persuasive burden,

(v) It is not necessary for the accused to come in the witness box to

support his defence.

11. Rahul Sudhakar Anantwar VS Shivkumar Kanhiyalal Shrivastav, 21 Oct

2019 2019 0 AIR(SC) 5520; (1) Issuance of cheque carries presumption

of liability to pay money.

12. Rohitbhai Jivanlal Patel V/S State Of Gujarat Air 2019 Supreme Court

1876 Supreme Court This Court has, time and again, emphasized that

though there may not be sufficient negative evidence which could be

brought on record by the accused to discharge his burden, yet  mere

sGZ[g§ S]DFZ HMQFLf
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denial would not fulfill the requirements of rebuttal as envisaged under

Section 118 and 139 of the NI Act. This court stated the principles in

the case of Kumar Exports (AIR 2009 SC 1518, Para 11) (supra) as

follows 

"20. The accused in a trial under Section 138 of the Act has two

options. He can either show that consideration and debt did not

exist or  that under the particular circumstances of the case the

non-existence  of  consideration  and  debt  is  so  probable  that  a

prudent  man ought  to  suppose  that  no consideration  and debt

existed. To rebut  the statutory presumptions  an accused is  not

expected  to  prove  his  defence  beyond  reasonable  doubt  as  is

expected of the complainant in a criminal trial. The accused may

adduce direct evidence to prove that the note in question was not

supported by consideration and that there was no debt or liability

to be discharged by him. However, the court need not insist in

every case that the accused should disprove the non-existence of

consideration  and  debt  by  leading  direct  evidence  because  the

existence of negative evidence is neither possible nor contemplated.

At the same time, it is clear that bare denial of the passing of the

consideration and existence of debt, apparently would not serve

the purpose of the accused. Something which is probable has to be

brought on record for getting the burden of proof shifted to the

complainant.  To  disprove  the  presumptions,  the  accused should

bring on record such facts and circumstances, upon consideration

of which, the court may either believe that the consideration and

debt did not exist or their non-existence was so probable that a

prudent man would under the circumstances of the case, act upon

the  plea  that  they  did  not  exist. Apart  from  adducing  direct

evidence to prove that the note in question was not supported by

consideration or that he had not incurred any debt or liability, the

accused may also  rely  upon circumstantial  evidence and if  the

circumstances  so  relied  upon  are  compelling,  the  burden  may

likewise shift again on to the complainant. The accused may also

rely upon presumptions of fact, for instance, those mentioned in

Section 114 of the Evidence Act to rebut the presumptions arising

under Sections 118 and 139.
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p5ZMST R]SFNFVMGM GFDNFZ J0L VNF,T[ 9ZFJ[, l;wWF\TM wIFG[ ,[TF Ol,T YFI K[ S[4

VFZM5L TO[" OZLIFNLGL TZO[6DF\ SFINF D]HA SZJFGL ZC[T]\ VG]DFGGF B\0G DF8[ DCtJGL

SM. CSLST Z[S0" 5Z VFJ[, G CMI tIFZ[ SFINF D]HA VFZM5L lJZ]wW YI[, VG]DFGG]\ B\0G

YFI K[ T[D Ol,T YT]\ GYLP 

s!!f H[YL OZLIFNL TZO[ ZH] SZ[, ;DU| DF{lBS T[DH N:TFJ[HL 5]ZFJFVF[G] D]<IF\SG

SZTF p5ZF[ST SFZ6F[;Z D]NF GP! GF[ HJFA CSFZDF VF5L D]NF GP Z V\U[ GLR[ D]HAGF[ C]SD

SZJFDF VFJ[ K[P 

                         v oo VFBZL C]SD oov 

!P VF SFDGF VFZM5L  N[JF\UEF. HUNLXEF. RMS;L4 ZC[PX[9JF/F 4UMWZF AHFZ4 D]P

9F;ZF4  HLPB[0FGFVMG[ G[UMXLI[A,  .g:8=]D[g8  V[S8GL  S,Dv!#(  D]HAGF

U]GF  ;AA  lS|DLG,  5|M;LHZ  SM0  S,DvZ55sZf  VgJI[  TS;LZJFG  9ZFJJFDF\

VFJ[ K[P

;AA VF SFD ;HF V\U[ ;F\E/JF DF8[ D],TJL ZFBJFDF\ VFjI]\P 

 C]SD VFH ZF[H B]<,L VNF,TDF\ \ JF\RL4 ;\E/FJL4 HFC[Z SIM"P

TFP!Zq_&qZ_Z$            sGZ[g§ S]DFZ HMQFLf
0FSMZP                      HI]0LxI, D[HL:8[=8 O:8" S,F;40FSMZP

               UIC No.01454
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;HF V\U[ ;]GFJ^FLov

s!Zf VF  SFD[  ;HF  V\U[  N,L,  DF8[  51FSFZF[GF[  OZL  5F[SFZ  SZFJTF  OZLIFNL

TZO[  lJwJFG JSL, zL  V[;P  ALP  VCLZ  CFHZ  ZC[, T[DH OZLIFN51F[  lJPJPzLV[  DF{BLS

ZH]VFT  SZ[,  K[  S[4VFZF[5LV[  R{SGL  ZSD  ;DI;Z  DF\U6L  D]HA  R]SJL  VF5[,  GYLP

tIFZAFN V+[GL SF[8" ;D1F CFHZ YIF p5ZF\T 56 R[SDF\ H6FJ[, ZSD SF[8"DF\ HDF SZFJ[,

GYL S[ OZLIFNLG[ R]SJL VF5[, GYLP T[ ;LJFI VFZF[5L 5|YD lNJ; SM8" ;D1F CFHZ YIF

p5ZF\T  5MT[  VYJF  JSL,  DFZOT[  SM8"  ~A~ SM.  ZSD HDF  SZFJ[,  GYLP  H[YL4  VFZF[5L

SF[.56 ZLT[  ZC[D D[/JJF CSSNFZ  GYL TYF VFZF[5LG[  ;BTDF\  ;BT ;HF SZJF  T[DH

T[  ;FY[  VFHlNG  ;]WL  VFZF[5LV[  OZLIFNLGL  SF[.  ZSD  R]SJL  VF5[,  GYL  T[DH

OZLIFNLG[ SF[8" ;D1F CFHZ YJ] 50[, K[ H[ SFZ6;Z OZLIFNLG[ V;CI VFlY"S4 XFZLlZS TYF

DFGl;S 5L0F 5CF[\R[, K[ H[ AN, OZLIFNLG[ VFZF[5L 5F;[YL 5]ZT] J/TZ 56 V5FJJF VZH

SZJFDF\ VFJ[, K[P

s!ZP!f tIFZAFN TS;LZJFG TZO[ TS;LZJFG 5F[T[  TYF  T[DGF lJPJPzL DFZOT CFHZ

YI[,  K[P  T[DH  N,L,  SZ[,  K[  S[  VDF[  S]8]\A  SAL,F  JF/F  DF6;  KLV[  T[DH  S]8]\ADF

VDF[ V[SH DF+ SDFJGFZ jIlST KLV[ VG[ HF[ GFDP SF[8 VFZF[5LG[ JW] ;HF SZ[ TF[ VDFZF

S]8]\AGF ;eIF[G[ E]BF[ DZJFGF[ JFZF[ VFJ[ H[YL VF[KFDF VF[KL ;HF SZJF N,L, SZ[, K[P T[DH

VFZF[5LG[ 5|F[A[XGGF[ ,FE VF5JF N,L, SZ[, K[P T[ ;\HF[UF[DF\ lS|lDG, 5|F[;LhZ SF[0GL S,D

#&_ GL HF[UJF. TYF 5|F[A[XG VF[O VF[O[g0Z V[S8GL S,Dv# VYJF $ GF VG]5F,G V\U[4

VFZF[5LGL R[SGL ZSD R]SJL VF5JF DF8[ GL T{IFZL ATFJL SF[8"DF\ ZSD HDF SZFJL XSJFGF

VlWSFZ CF[JF KTF\ SF[8" ;D1F SF[. ZSD HDF SZFJJFDF\ G VFJ[, CF[I4 T[ TDFD SFZ6;Z

OZLIFN 51FGL N,L,F[ wIFG[ ZFBL VFZF[5LGL TZO[6DF\ 5|F[A[XG GF[ ,FE VF5JF V\U[GF[ SF[.

C]SD SZJF[ CF,GF TASS[ gIFIF[RLT H6FTF[ GYLP 
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s!#f tIFZAFN J/TZ V\U[ OZLIFNLGL N,L,4 lS|lDG, 5|F[;LhZ SF[0GL S,Dv#5*

GL  HF[UJF.  wIFG[  ZFBTF  GFDNFZ  J0L  VNF,TF[V[  GLR[  D]HAGF  S[;F[DF\

5|lT5FNLT SZ[, l;wWF\T wIFG[ ,[JF H~ZL H6FI VFJ[ K[P 

1. IN  AIR  2012  SUPREME  COURT  528  "R.  Vijayan  v.  Baby"

Hon'ble Apex Court has held that-  Sub-section (1) of section

357 provides that where the court imposes a sentence of fine or a

sentence of which fine forms a part, the Court may direct the fine

amount  to  be  applied  in  the  payment  to  any  person  of

compensation for any loss or injury caused by the offence, when

compensation is, in the opinion of the court, recoverable by such

person in a Civil Court. Thus, if compensation could be paid from

out of the fine, there is no need to award separate compensation.

Only  where  the  sentence  does  not  include  fine  but  only

imprisonment and the court finds that the person who has suffered

any loss or injury by reason of the act of the accused person,

requires to be compensated, it is permitted to award compensation

under compensation under section 357(3).

2. In cases (i) Manohar Singh Vs. State of Rajasthan, 2015 (89) ACC

266. (ii) Ankush Shivaji Gaikwad Vs. State of Maharashtra, 2013

(82) ACC 312 SC it has been held by the Hon'ble Apex Court that,

Awarding compensation u/s 357 CrPC to the victim of offence by

keeping in view his financial capacity   is mandatory.     

3. In case State Vs. Sanjiv Bhalla, 2014 (86) ACC 938 (SC) it has

been held by the Hon'ble Apex Court that, Trial court must record

reasons why it is not possible to release the convict on probation.

Similarly, grant of compensation to the victim is equally a part of

just  sentencing.  Reason  should  be  recorded  for  not  granting

compensation.

4. In the matter of Damodar S. Prabhu v. Sayed Babalal H. reported

in (2010) 5 SCC 663, their Lordships of the Supreme Court while

examining  the  object  sought  to  be  achieved  by  provisions  of

Section 138 of the NI Act and purpose underlying the punishment

provided therein have held that Section 138 of the NI Act cases

are meant to secure payment of money by holding as under:—
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"17. Unlike that for other forms of crime, the punishment

here (insofar as the complainant is concerned is not a means

of seeking retribution, but is more a means to ensure payment

of  money.  The  complainant's  interest  lies  primarily  in

recovering the money rather than seeing the drawer of the

cheque in jail. The threat of jail is only a mode to ensure

recovery. As against the accused who is willing to undergo a

jail term, there is little available as remedy for the holder of

the cheque."

5. In  the  matter  of  Somnath  Sarkar  v.  Utpal  Basu  Mallick  and

another, reported as (2013) 16 SCC 465 their Lordships of the

Supreme Court has held that:-

"357. Order to pay compensation.—

(1)  When a court imposes a sentence of fine or a sentence

(including a sentence of death) of which fine forms a part,

the court may, when passing judgment, order the whole

or any part of the fine recovered to be applied—

(a) in  defraying  the  expenses  properly  incurred  in  the

prosecution;

(b) in the payment to any person of compensation for

any  loss  or  injury  caused  by  the  offence,  when

compensation  is,  in  the  opinion  of  the  court,

recoverable by such person in a civil court

(c)-(d) ** ** **

(2) ** ** **

(3) When a court imposes a sentence, of which fine does not

form a part, the court may, when passing judgment, order

the accused person to pay, by way of compensation, such

amount as may be specified in the order to the person

who has suffered any loss or 8 injury by reason of the act

for which the accused person has been so sentenced.
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(4)  An order under this  section may also  be made by an

appellate court or by the High Court or Court of Sessions

when exercising its powers of revision.

(5) At the time of awarding compensation in any subsequent

civil suit relating to the same matter, the court shall take

into account any sum paid or recovered as compensation

under this section." 

6. IN Somnath Sarkar v. Utpal Basu case Hon'ble Apex court has

also held that,  The law with regard to grant of compensation

under Section 357(3) of the CrPC in cases arising from Section

138 of the NI Act is well settled. The object of Section 138 of

the NI  Ac of  the  NI  Act  appears  to  be punitive  as  well  as

compensatory in nature as it provides a single forum and single

proceeding for enforcement in criminal liability for dishonouring

the cheque and for enforcement of civil liability for realization of

cheque amount.

7. In  R.  Vijayan  v.  Baby and another  (2012)  1  SCC 260 Their

Lordships in the later part of judgment while considering the

intention of legislature for enacting Section 138 of the NI Act,

have held as under:— 

"17.  The apparent intention is to ensure that not only the

offender  is  punished,  but  also  ensure  that  the complainant

invariably  receives  the  amount  of  the  cheque  by  way  of

compensation under Section 357(1) (b) of the Code. Though a

complaint  under  Section  138  of  the  Act  is  in  regard  to

criminal liability for the offence of dishonouring the cheque

and not for the recovery of the cheque amount (which strictly

speaking, has to be enforced by a civil suit), inpractice once

the criminal complaint is lodged under Section 138 of the Act,

a  civil  suit  is  seldom filed  to  recover  the  amount  of  the

cheque. This is because of the provision enabling the court to

levy  a  fine  linked  to  the  cheque  amount  and  the  usual

direction in such cases is for payment as compensation,  the

cheque  amount,  as  loss  incurred  by  the  complainant  on

account of dishonour of cheque, under Section 357(1)(b) of the
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Code and the provision for compounding the offences under

Section 138 of the Act. Most of the cases (except those where

liability is denied) get compounded at one stage or the other

by payment of the cheque amount with or without interest.

Even where the offence is not compounded, the courts tend to

direct payment of compensation equal to the cheque amount

(or even something more towards interest) by levying a fine

commensurate with the cheque amount.  A stage has reached

when most of the complainants, in particular the financing

institutions  (particularly  private  financiers)  view  the

proceedings under Section 138 of the Act, as a proceeding for

the recovery of the cheque amount, the punishment of the

drawer of the cheque for the offence of dishonour, becoming

secondary. 

18. Having reached that stage, if some Magistrates go by the

traditional view that the criminal proceedings are for imposing

punishment on the accused, either imprisonment or fine or

both, and there is no need to compensate the complainant,

particularly if the complainant is not a "victim" in the real

sense, but is a well-to-do financier or financing institution,

difficulties and complications arise. In those cases where the

discretion to direct payment of compensation is not exercised,

it  causes  considerable  difficulty  to  the  complainant,  as

invariably,  by  the  time  the  criminal  case  is  decided,  the

limitation for filing civil  cases would have expired. As the

provisions of Chapter XVII of the Act strongly lean towards

grant of reimbursement of the loss by way of compensation,

the courts should, unless there are special circumstances, in

all cases of conviction, uniformly exercise the power to levy

fine up to twice the cheque amount (keeping in view the

cheque amount  and the simple  interest  thereon at  9% per

annum as the reasonable quantum of loss) and direct payment

of  such  amount  as  compensation. Direction  to  pay

compensation by way of restitution in regard to the loss on

account of dishonour of the cheque should be practical and

realistic,  which  would  mean not  only  the  payment  of  the

cheque  amount  but  interest  thereon  at  a  reasonable  rate.
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Uniformity  and  consistency  in  deciding  similar  cases  by

different courts, not only increase the credibility of cheque as

a negotiable instrument, but also the credibility of courts of

justice. 

19.  We  are  conscious  of  the  fact  that  proceedings  under

Section 138 of the Act cannot be treated as civil suits  for

recovery of  the cheque amount  with interest.  We are also

conscious of the fact that compensation awarded under Section

357(1)(b) is not intended to be an elaborate exercise taking

note of interest, etc. Our observations are necessitated due to

the  need  to  have  uniformity  and  consistency  in  decision

making.  In  same  type  of  cheque  dishonour  cases,  after

convicting the accused, if some courts grant compensation and

if  some  other  courts  do  not  grant  compensation,  the

inconsistency, though perfectly acceptable in the eye of the

law, will give rise to certain amount of uncertainty in the

minds of litigants about the functioning of courts. Citizens will

not be able to arrange or regulate their affairs in a proper

manner  as  they  will  not  know  whether  they  should

simultaneously  file  a  civil  suit  or  not. The  problem  is

aggravated having regard to the fact that in spite of Section

143(3) of the Act requiring the complaints in regard to cheque

dishonour cases under Section 138 of the Act to be concluded

within  six  months  from  the  date  of  the  filing  of  the

complaint, such cases seldom reach finality before three or

four  years  let  alone  six  months.  These  cases  give  rise  to

complications  where  civil  suits  have  not  been  filed  within

three years on account of the pendency of the criminal cases.

While it  is  not the duty of criminal courts to ensure that

successful complainants get the cheque amount also, it is their

duty  to  have uniformity  and consistency with other  courts

dealing with similar cases.” Thus, it is quite vivid that under

Section 138 of the NI Act, Criminal Court is competent to

levy fine up to twice the cheque amount and direct payment

of  such  amount  as  compensation  by  way of  restitution  in

regard to the loss on account of dishonour of cheque under

Section 357(1)(b) of the CrPC   and as such, the power under  
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Section 357(3) of the CrPC cannot be exercised by Criminal

Court in the cheque dishonour cases.

p5ZF[ST  R]SFNFVF[DF\  5|lT5FNLT  l;wWF\T  TYF  T[  ,UT  SFINFSLI

HF[UFJ.GL  ;FY[  G[UMXLV[A,  .g:8]|D[g8  V[S8GL  S,Dv  !$#  GL  HMUJF.  DCtJ5]6"

AG[  K[  H[DF\  5[8F  S,Dvs!fGL HMUJF. wIFG[  ,[TF  Ol,T YFI K[  S[4  lS|DLG, 5|M;LHZ

SM0  !)*# DF\ SZJFDF\ VFJ[, SM. HMUJF.  KTF\ G[UMXLV[A, .g:8=]D[g8 V[S8 C[9/ NFB,

YTF\ U]GFVM DF8[ OST HI]0LxI, D[HL:8=[8 O:8" S,F; VYJF D[8=M5M,L8G D[HL:8=[8 G[ H S[;

R,FJJFGL  ;tTF  ZC[X[P  H[  p5ZF\T  5|YD  5|MlJhM  wIFG[  ,[TF  Ol,T  YFI  K[  S[4

HIFZ[ G[UMXLV[A, .g:8=]D[g8 V[S8 C[9/GF U]GFGF SFD[ S[;GL SFI"JFCL ;DZL 8=FI, D]HA

R,FJJFDF\  VFJ[  tIFZ[  V[S  JQF"  ;]WLGL  SFZFJF;GL  ;HF  SZJF  DF8[  lS|DLG, SM8"  SFINF

D]HA ;1FD U6FX[P  T[  l;JFI HIFZ[ N\0  GM C]SD SZJFGM CMI tIFZ[  ;LPVFZP5LP;LP  DF\

H[ HMUJF. S,DvZ) DF\ SZJFDF\ VFJ[, K[ T[ HMUJF. CMJF KTF\ VF SFINF C[9/ D[HL:8=[8

S,DvZ) DF\ VF5JFDF\ VFJ[, ;tTFYL p5Z H. T[DF DIF"NLT ZSD SZTF\ JWFZFGL ZSDGM 

N\0 TS;LZJFGG[ O8SFZL XS[ K[P H[YL p5ZMST TDFD CSLSTM wIFG[ ,[TF O,LT YFI K[ S[4

V+[GL  SM8"  wJFZF  HIFZ[  ;D\;  8=FI,  GL  5|lS|IF  V5GFJL  S[;  VFU/  R,FJFDF\

VFJ[ K[ tIFZ[ V+[GL SM8" A[ JQF" ;]WLGL SFZFJF;GL ;HF TS;LZJFGG[ O8SFZL XS[ K[ T[ H

ZLT[  G[UMXLV[A,  .g:8=]D[g8  V[S8GL  S,Dv!#(  GL  ;FY[  S,Dv!$#  GL  HMUJF.  J\

RF6[ ,[TF R[SGL ZSDGL AD6L ZSD ;]WLGM N\0 56 TS;LZJFGG[ O8SFZL XS[ K[P 

s!#P!f JW]DF\ CJ[ HIFZ[ VFZF[5L TS;LZJFG 9Z[ tIFZ[ OZLIFNLG[ YI[, G]S;FG 5[8[ J/

TZ  V\U[  56  lJRFZ6F  SZJL  HF[.V[  VG[  HF[  lJRFZ6FGF  V\T[  J/TZGF[  C]SD

SZJF[  gIFIF[RLT G ,FUT] CF[I TF[  T[ DF8[ H~ZL SFZ6F[  56 Z[S0["  C]SDDF\  NXF"JJF HF[.V[P

T[ ;LJFI R[S AFpg; H[JF S[;F[DF\ HIFZ[ S[;F[ ;DFWFG ,FIS CF[I TYF S[;GL SFI"JFCL X~

YFI T[ 5C[,F 56 R[SGL ZSD HDF SZFJL OZLIFNLG[ JW] DFGl;S4 XFZLlZS TYF VFlY"S

5L0FDF\YL  ARFJL  XSFIF  CF[TP  5Z\T]4  HF[  T[D  G SZJFDF\  VFJ[  TF[  8=FI,GF  V\T[  VFZF[5L

HF[ TS;LZJFG 9Z[ TF[ lGl`RT56[ J/TZGF[ C]SD SZJF[ HF[.V[P
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s!$f VFD4 VF SFD[ TS;LZJFG lJ~wW G[UF[XLI[A, .g:8=]D[g8 V[S8GL S,Dv!#(

D]HAGM U]GM ;FlAT YI[, K[4 H[ S,Dv!#( GL HF[UJF. D]HA DCTD ZsA[f JQF"  ;]WL

GL ;HF VYJF N\0 H[ R[SGL ZSDGL AD6L ZSD ;]WL VYJF A\G[4 D]HAGL ;HFGF[ C]SD Y.

XS[P VF SFD[ HF[JFDF\ VFJ[ TF[ R[SGL ZSD ~FP&4__4___qv s~5LIF K ,FB 5]ZFf K[ TYF

HIFZ[  VFZF[5LV[  VFHlNG  R[SGL  ZSD  SF[8"DF\  HDF  SZFJ[,  GYL4  tIFZ[  HF[  OST  N\

0GL ;HFGF[ C]SD YFI TF[ VFZF[5L wJFZF ZSD R]SJL VF5JFDF\ VFJX[ T[ AFAT[ X\SF pt5gG

YFI K[P H[YL4 ZSDGL J;],FT ;]GLl`RT SZFJJF DF8[ H[,GL ;HF 56 SZJL H~ZL H6FI

VFJ[ K[P JW]DF\ HIFZ[ VFZM5L wJFZF SM8" ~A~ CFHZ ZCL SIF SFZ6;Z T[DGF TZO[6DF\ VMKL

SFZFJF;GL  ;HF  YJL  HM.V[  T[  DF8[  SM.  VFWFZ  ZH]  ZFB[,  G CMI TYF  Z[S0"  p5Z 56

T[  DF8[  VFZM5LGL  TZO[6DF\  SM.  CSLST  GHZ  VFJTL  G  CMI  tIFZ[  CF,GF

TASS[ TS;LZJFGG[ V[S JQF"GL ;HF T[ ;FY[ N\0GL ;HF TYF T[ ;FY[ J/TZGF[ 56 C]SD

SZJF[ jIFHAL VG[ gIFIF[RLT H6FI VFJ[ K[P H[YL4 5ZL6FD :J~5[ p5ZF[ST TDFD ;\HMUM

TYF GFDNFZ J0L VNF,T[ 9ZFJ[, l;wWF\T wIFG[ ,. GLR[ D]HAGM  VFBZL C]SD SZJFDF\

VFJ[ K[P 

o VFBZL C]SD  o

!P VF SFDGF TS;LZJFG N[JF\UEF. HUNLXEF. RMS;L4 ZC[PX[9JF/F 4UMWZF AHFZ4

D]P  9F;ZF4HLPB[0FGFVMG[  G[UMXLI[A,  .g:8=]D[g8  V[S8GL  S,Dv!#(  D]HAGF

U]GF ;AA V[S JQF" 5}ZFGL ;FNL S[NGL ;HF TYF R[SGL ZSDGL AD6L ZSD V[8,[

~FP!Z4__4___qv sZ]5LIF AFZ ,FB 5]ZFfGF[  N\0 SZJFGM C]SD SZJFDF\  VFJ[  K[P

HF[ N\0 G EZ[ TF[ TS;LZJFGG[ JW] &sKf DF;GL ;FNL S[NGL ;HF EF[UJJFGF[ C]SD

SZJFDF\ VFJ[ K[P

ZP VF  SFDGF   TS;LZJFG[  EZJFGL  YTL  N\0GL  ZSD  ~FP!Z4__4___qv  sZ]5LIF

AFZ ,FB 5]ZFf GL ZSD HDF YI[YL T[DF\YL ~FP&4__4___qv sZ]5LIF K ,FB 5]ZFf
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lS|lDG, 5|M;LHZ SM0GL S,D #5*s!f D]HA OlZIFNLG[  J/TZ TZLS[  R}SJJFGM

C]SD SZJFDF\ VFJ[ K[P 

#P OZLIFNLG[ J/TZ 5[8[ R]SjIF AFN AFSL ZC[TL N\0GL ZSD ~FP&4__4___qv sZ]5LIF

K ,FB 5]ZFf ;ZSFZ HDF SZFJJFGF[ C]SD SZJFDF\ VFJ[ K[P

$P       TS;LZJFGG[ lS|DLG, 5|F[;LhZ SF[0GL S,Dv#&#s!f D]HA C]SDGL V[S GS,

            TFtSFl,S lJGFD}<I[ VF5JLP

C]SD VFHZMH B]<,L VNF,TDF\ JF\RL ;\E/FJL  HFC[Z SIM"P 

TFP!Zq_&qZ_Z$             sGZ[g§ S]DFZ HMQFLf
:Y/ov0FSMZP             HI]0LxI, D[HL:8[=8 O:8" S,F;40FSMZP
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