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Section 118. Presumptions as to negotiable instruments. Until the contrary is

proved, the following presumptions shall be made:--

(a) of consideration:-- that every negotiable instrument was made or drawn for
consideration, and that every such instrument, when it has been accepted,
indorsed, negotiated or transferred, was accepted, indorsed, negotiated or

transferred for consideration;
(b) as to date:-- that every negotiable instrument bearing a date was made or

drawn on such date;
(¢c) as to time of acceptance: that every accepted bill of exchange was accepted

within a reasonable time after its date and before its maturity;
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(d as to time of transfer:-- that every transfer of a negotiable instrument was
made before its naturity;

(e) as to order of indorsements:-- that the indorsements appearing upon a
negotiable instrument were made in the order in which they appear
thereon,;

(f) as to stamp:-- that a lost promissory note, bill of exchange or cheque was
duly stamped;

(g) that holder is a holder in due course:-- that the holder of a negotiable
instrument is a holder in due course : provided that, where the instrutment
has been obtained from its lawful owner, or from any person in lawful
custody thereof, by means of an offence or fraud, or has been obtained
from the maker or acceptor thereof by means of an offence or fraud, or
for unlawful consideration, the burden of proving that the holder is a
holder in due course lies upon him.

GWsd 2IdIg edlal Adl §lAd AR 8 5, ¥RyR sIE addARlAcid Jogioe dUR

SJAUIH AIA & AR A SIS A1Ax HIZ AR SAIHT AHI1Ad & dI ¥ dIFIW dai duld]
glJ A ARV dUR SAIHI A19d & A AgjHIol SAUI0] B 8. ¥ VoA lol ¥y Jel] 2ure
WA vifsd of sUIHI 241D AT HEN ARACUHT AHYU| AHAEH] 28 8. d ¥ 3]d ddl
aaNfAcd gogioe Foll 618 AU SHXIHI &1 d deil GICSR gol Y ST & A

Ul Hioldlg &1 8.

Section 138. Dishonour of cheque for insufficiency, etc., of funds in the account. ::

Where any cheque drawn by a person on an account maintained by him with a

banker for payment of any amount of money to another person from out of that
account for the discharge, in whole or in part, of any debt or other liability, is

returned by the bank unpaid, either because of the amount of money standing to
the credit of that account is insufficient to honour the cheque or that it exceeds
the amount arranged to be paid from that account by an agreement made with
that bank, such person shall be deemed to have committed an offence and shall,
without prejudice to any other provision of this Act, b ish wi
imprisonment for a term which may be extended to two years, or with fine which
may extend to twice the amount of the cheque, or with both:

Provided that nothing contained in this section shall apply unless-
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(a) the cheque has been presented to the bank within a period of six
months from the date on which it is drawn or within the period of its
validity, whichever is earlier;

(b) the payee or the holder in due course of the cheque, as the case may
be, makes a demand for the payment of the said amount of money by
giving a notice; in writing, to the drawer of the cheque, within thirty
days of the receipt of information by him from the bank regarding
the return of the cheque as unpaid; and

(¢c) the drawer of such cheque fails to make the payment of the said
amount of money to the payee or, as the case may be, to the holder
in due course of the cheque, within fifteen days of the receipt of the
said notice.

Explanation.-- For the purposes of this section, debt of other liability means a
legally enforceable debt or other liability.

Section 139. Presumption in favour of holder.

It shall be presumed, unless the contrary is proved, that the holder of a cheque

received the cheque of the nature referred to in section 138 for the discharge, in
whole or in f bt or r liability.

GWIsd XIdIgRAl &ilal Adl sfAd g & 5 i Pl AR 4Rl GwRlsd
FIUIATHI Y11 VHoHIotof] [ARehol] &S]S 35S GUR ARIU] €dRI YuUIR SAUIHI
ol A19 Ui Yell S1E A AofHIol S2dI0] 8 B 5 AdId I AS d A&l SR A4AYall
GIEAIHI Vol dof BlH0] SIUEARGY EY AUU] d] Ao YUIGIER] AEI SUI HI2 AU 8.
SARUIEo] dR{LIHI SUI0] B¢ SIRIEISIYU VHofHIolo] SIE AHI AN Aol 4412 Yd 1]
Uisol sdloll YUIGER] §5d 2ial §5d A AViaiRall R ¥ 8 8. dfll Ryl Yell ddl

ofHlolg] Uisel SAIA] ofl A1 il el SIRIEISIA AgHIototl SRET 4RI [ARegial]

NN

ol] sl uel A91oNH1 SAAIE] ol Ve GUR Ui 15 ol@l. dg i I ACISS olIHER U3
AHEIAd 8AAd [Redid HEcUoll Glal 8 ¥ of|A Yot B. —

1. Goa Plast (P) Ltd. v/s Chico Ursula D“Souza (2004) 2 SCC 235, —The
object and the ingredients under the provisions, in particular, Sections
138 and 139 of the Act cannot be ignored. Proper and smooth
functioning of all business transactions, particularly, of cheques as
instruments, primarily depends upon the integrity and honesty of the
parties. In our country, in a large number of commercial transactions,
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it was noted that the cheques were issued even merely as a device not
only to stall but even to defraud the creditors. The sanctity and
credibility of issuance of cheques in commercial transactions was eroded

to a large extent. Undoubtedly, dishonour of a cheque by the bank
causes incalculable loss, injury and inconvenience to the payee and the
entire credibility of the business transactions within and outside the

country suffers a serious setback. Parliament, in order to restore the
redibility of ch s as a Stwo substi for cash pa

enacted the aforesaid provisions. The remedy available in a civil court
is a long,drawn matter and an unscrupulous drawer normally takes
various pleas to defeat the genuine claim of the payee. To come within
the ambit of offence in such a case following elements have to be
fulfilled:

1. Drawing the cheque.
2. Presentation of the cheque to the Bank.
3. Returning the cheque unpaid by the drawee Bank.

4. Giving notice in writing to the drawer of the cheque demanding payment of the
cheque amount.

5. Failure of the drawer to make payment within 15 days of the receipt of notice.

2013) 1 177 MSR L T . S. Planni An r that so lon

the cheque remains valid the prosecution based on subsequent presentation is
permissible so long as it satisfies all the requirements of section 138. Re-
presentation of cheque after dishonor —Limitation period for filing complaint
for dishonor of cheque upon Re-presentation of cheque —Date from which to
be reckoned Legal notice to drawer must be issued within 30 days of that
dishonor of cheque, which matures into complaint.

BURDEN ON DRAWER/ADDRESSEE TO PROVE NON, SERVICE OF NOTICE

Sec. 138, proviso (b), (¢) r/w Sec. 142—Notice through regd. post.
presumption of service in case of report on envelope to the effect,
refusal, unclaimed, not available, premises locked, party not at station,
arrival not known, court may presume receipt of notice by the drawee
Drawer may prove at trial by evidence that the endorsement was not
correct.

1. V/S Raja Kumari vs. P. Subbarama Naidu, (2004) 8 SCC 774
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2. Prem Chand Vijai Kumar vs. Yashpal Singh, (2005) 4 SCC 417
3. Sadanandan Bhadran vs. Madhavan Sunil Kumar, (1998) 6 SCC 514
4. K. Bhaskaran vs. Sankaran Vaidhyan Balan, (1999) 7 SCC 510

5. Dalmia Cement (Bharat) Ltd. vs. Galaxy Traders, (2001) 6 SCC 463.

4. M Nagappa, S/O Karibasappa, V/S Mohamad Aslam Savanur, Criminal
Appeal No.838 Of 2011 , Date 1-03- 2021 High Court Of Karnataka
When a sender has dispatched the notice through registered post with
correct address written on it, Section 27 of General Clauses Act could
be profitably imported and in such a situation service of notice deemed
to have been effected on the sender unless he proves that it was really
not served. Section 138 NI Act - No Requirement To Serve Notice
Under Certificate Of Posting; Service Through Registered Post Proper.

&9 GuRlsd wAIMd Riedid ol Adl ¥AR sluIeH] ¥LI1dd ARl 2420113
agll AAis—a0 didil oligluai ¥L1dd 2RI} A2wii A8 ¥ &I dl d oA Ai
s—aa 410l A€ il Adi %12es Wiedll Hisdd eldig s/ &g ey RIR AR
SIREI Yool ol HISAd 8141 il cdcdl 38S GUR A1Cid YR B AH Hlialdlg SR
386 BWR wIRy AIA 8. ¥ GWRSd YSIEI deUl SAH—-13¢ HYOiofl A
oA A §13 dotlall dcdlof] AI{GH] 243 Fd1Hi 2419 I 241 S13 His—0¢ &l 2% dll. 2
$/9/2020 ofl A%l A ol.03UUU3 dIA] A AS A| SlHoll AR edR|
Uldlofl 21el s3] Audini 2H1dd 81 del AsHi ARl A48l of &l d 2iddfl sief
ASRAR UL of &1, AYI A48] 243 dSAR &1 dl d 241 SIA AR 1= 1€l Al o€l
d Aclldlell ol Aol WA &dI &di d 241 SIA 2R7] YrIdI % Al Uidlell vidiEl]
GARUIHI AH1Ad ai®fl, AR ULH dcd a3l s aldall AR ediR] gy S41H] 241Ad
8 A Hloldl HI2 Yl AIYR 385 GUR Y11 8. d % 3d Ais—¢ 9101 e2ad1dy
edlal Adl $/Ad 1R B S, VS of.03UUU3 I dl. 45/ 42/2020 ol A%all AAA VS
sARUIElS] cls edRl K1Yl §Sall SRET Wd sA1H A419d 8. ¥ &5lsd dcd(R)

N

Aol (3) ofl AllGidloll 385 GUR AHIER clal B. ¥ Adi Vs Y sl dl.as/
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21 8 A8l d AYRAI ¢iSIAell SR Ud &Jd g §/Ad &R 8. RURGIE is—a9 &l
% €2dIdx X1dl slcd YR & §, sRUIEl AR Rl doil usld HIRgA SlHles
o122 dl.23/09 /2024 ol A% HisAd & ¥ As Jled Yylofl dl.19/a2/2020 ol
A%e] [Eoi—30 ofl 2ieR HISAUIHT AHIAd 8. RJUR 13/09/202 ol A%l 1¥12eS
uiedl 2Rl ofidlA 2RMlell A ¥ sTUIEH]  Gidlddidi 21dd
8 d % 2A2011A HISAM &ldlg] S/Ad &R & RUR [Eo1— AU ofl 2AE AR edIR] o E]AHI
¥21Ad Al sH AR edRl YsddiAi 2419d o1&l dY sldd YR 8. sIUIENA

[ciud A3y HAIEIHi Aed § oIl HISRUIe/GiNAlall U (€1 Yef gl sliE 30

[EaRiof]l i AURIYIRA 1A &iddll SERIE VA $3d 8. AR ddNAAcid gorgHoe

Aseall SaH—A3¢ HYXGloll dHIH dcd] STARUIEUR A1[Cid ST HI2 Y Y191€]l 385

GuR 419dIqf slCid &1 8,

5. In case Hiten P. dalal Vs. Batindranath banerjee AIR 2001 SC 2895
Hon'ble Apex Court has held that- " the moment cheque is issued the
presumption runs against the accused. the words used for the
presumption are "unless contrary is proved" therefore, the accused
either by way of cross examination or by leading satisfactory evidence
equivalent to the degree of proof or at least to the level of moral
certainty to establish that the cheque was not issued for legally
enforciable liability".

6. Dashrath Rupsingh Rathod v/s State of Maharashtra, (2014) 9 SCC 129
Mens rea not required for offence under S. 138 The objective of

Parliament was to strengthen the use of cheques, distinct from other
negotiable instruments, as mercantile tender and therefore it became
essential for Section 138 to be freed from the requirement of proving
mens rea [guilty state of mind]. This has been achieved by deeming the

commission of an offence dehors mens rea not only under Section 138
but also by virtue of the succeeding two sections. Section 139 carves

out the presumption that the holder of a cheque has received it for the
discharge of any liability. Section 140 clarifies that it will not be
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available as a defence to the drawer that he had no reason to believe
when he issued the cheque, that it would be dishonoured.

MallavarapuKasivisweswara Rao v/s ThadikondaRamulu Firm, (2008) 7
SCC 655, Para "17. Under Section 118(a) of Negotiable Ins nts

Ac 0 is obli 0 pr ntil con is prov

the promissory note was made for consideration. It is also a settled
position that the initial burden in this regard lies on the defendant to
prove the non-existence of consideration by bringing on record such
facts and circumstances which would lead the court to believe the non-

existence of the consideration either by direct evidence or by
preponderance of probabilities showing that the existence of

consideration was improbable, doubtful or illegal.

Aps Forex Services Pvt. Ltd. Vs Shakti International Fashion Linkers, 14

Feb 2020 2020 0 Air(Sc) 945; 2020 0 Supreme(Sc) 155; N I Act 139 -
Presumption, the accused has admitted the issuance of the cheques and

his signature on the cheque and that the cheque in question was issued
for the second time, after the earlier cheques were dishonoured and
that even according to the accused some amount was due and payable,

is a pres ion ion 139 of N.I. Ac r

exists a legally enforceable dgb; or liability. Of course such presumptlon
is rebuttable in nature. However, to rebut the presumption the accused
was requir ol videnc 11 [0} ble to
the complainant has been paid. Section 139 of the Act is an example of
reverse onus clause and therefore once the issuance of the cheque has
been mi ven i on ch has been
admitted, there is always a presumption in favour of the complainant
that there exists legally enforceable debt or liability and thereafter it is
for the accused to rebut such presumption by leading evidence.

Bir Singh vs. Mukesh Kumar reported as, (2019) 4 SCC 197, Para"32.

The proposition of law which emerges from the judgments referred to

above is that the onus to rebut the presumption under Section 139 that
h has b iss in discharge of a debt or liability is on
accused and the fact that the cheque might be post dated does not

absolve the drawer of a cheque of the penal consequences of Section
138 of Negotiable Ins Act.

(oo gHR o)
UIC No.01454
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Para 33. A meaningful reading of the provisions of the Negotiable
Instruments Act including, in particular, Sections 20, 87 and 139,
makes it amply clear that a person who signs a cheque and makes
it over to the payee remains liable unless he adduces evidence to

rebut the presumption that the cheque had been issued for
payment of a debt or in discharge of a liability. It is immaterial

that the cheque may have been filled in by any person other than
rawer, if h is ly si b rawer. If

cheque is otherwise valid, the penal provisions of Section 138
would be attracted.

Para34. If a signed blank cheque is voluntarily presented to a payee,
towards some payment, the payee may filled up the amount and

other particulars. This in itself would not invalida h
The onus would still be on accus 0 prov a h

was not in discharge of a debt or liability by adducing evidence.

&ld GURISA YSIEIRAION ofIHER US| AEIAd 5y [Redid] edlal Adl A1 SIA HdIH]

A1 dl AR d28 41 S10 2% AsHI d=lofl 248 o1&l 22Ul $31A1E1 vilE] I1d ASoll

U2l S$3d 8 al Asoll 254 RIU] WA s3luIEldd] dsLIxi oflsad] siefl 4 i

A SIS iE dsRAR S d HIZ %3] U] 2% AUUIH] A19d oifl. dgi F§R ARV A1A

sAluIElof] SIS deil 254 olsad] oefl § sAlu1E1A WIE] Ad 2HRIUlell Asell EIUAI

$3d 8 d &slsd A1cdld 541 HI1I2 SIS U sTla1E s3] el AUl R3] SIRIEISIU UlS

Al A UalId] d 43Nail %3] Y191 ¥ d A4 ANd] 241 SIA YR19I E3Jlol 2% AV &1

dd 3sS Guel sldd ad o], R AH1RAUIRA Udiol vdldi vl sod o8]l dg

oleldd & dedl HIAe SIEl XA AAAlofl (A8 S0l 28l UHojHIolo] ViSot Ul

A Hidll s olel. ¥ eslsd Gulsd AUARId ysieHie] ulduigld Resdid edial

Adl 2ureul A1 s1A ARl dseidi el A1dd] atedl. 211 s1a AR 518 2A4H2

8132 28] Uldloll AHiHall 54 S6d oi8l 2Avfl 54 UdIddiofl HidRl §3d Aol RUR GlIE

Uldloll d28 HIvis Widl 2% 21ud ol del ARIVIA Asdll 254 S1EHI ¥HI sAAd

o€l A9l s3UIElA AU ot€ll. d Al ARl a8 S1 Y11 2% &AM €]
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S % w14l yel doli vidl 2419d A1o{ldloll olix] doil vidiel Gl %I 8 dH Hisldl

HI2 YR1dloll ACIYotl SROI Al1HIoY Uslioll HILIH edRl Hiofl ASIU dH s(Ad &g

aell.

10. B in Vs Mudib 09 Apr 2019, 2019 0 Al 1983, 2019
0 Supreme(SC) 423. summaries the principles enumerated by this Court
in following manner:,

(i) Once the execution of cheque is admitted Section 139 of the act
mandates a presumption that the cheque was for the discharge of
any debt or other liability.

(i) The presumption under Section 139 is a rebuttable presumption
and the onus is on the accused to raise the probable defence. The
standard of proof for rebutting the presumption is that of
preponderance of probabilities.

(iii) To rebut the presumption, it is open for the accused to rely on
evidence led by him or accused can also rely on the materials
submitted by the complainant in order to raise a probable defence.
Inference of preponderance of probabilities can be drawn not only
from the materials brought on record by the parties but also by
reference to the circumstances upon which they rely.

(iv) That it is not necessary for the accused to come in the witness box
in support of his defence, Section 139 imposed an evidentiary
burden and not a persuasive burden,

(v) It is not necessary for the accused to come in the witness box to
support his defence.

1. h r hivk Kanhivyal hriv v, 21

2019 2019 0 AIR(SC) 5520; (1) Issuance of cheque carries presumption
of liability to pay money.

12. Rohitbhai Jivanlal Patel V/S State Of Gujarat Air 2019 Supreme Court

1876 Supreme Court This Court has, time and again, emphasized that
though there may not be sufficient negative evidence which could be
brought on record by the accused to discharge his burden, yet mere

(oo gHR o)
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nial would not fulfill requirements of rebuttal as envisa under
Section 118 and 139 of the NI Act. This court stated the principles in

the case of Kumar Exports (AIR 2009 SC 1518, Para 11) (supra) as
follows

(oiow gHR M)
UIC No.01454

"20. The accused in a trial under Section 138 of the Act has two
options. He can either show that consideration and debt did not
exist or that under the particular circumstances of the case the
non-existence of consideration and debt is so probable that a
prudent man ought to suppose that no consideration and debt

existed. To rebut the statutory presumptions an accused is not
expected to prove his defence beyond reasonable doubt as is

expected of the complainant in a criminal trial. The accused may
adduce direct evidence to prove that the note in question was not

supported by consideration and that there was no debt or liability
to be discharged by him. However, the court need not insist in
every case that the accused should disprove the non-existence of
consideration and debt by leading direct evidence because the
existence of negative evidence is neither possible nor contemplated.
A ime, it is cl b nial of ing of

onsideration istence of deb would not serv
the purpose of the accused. Something which is probable has to be
brought on record for getting the burden of proof shifted to the
complainant. To disprove the presumptions, the accused should

bring on record such facts and circumstances, upon consideration
of which, the court may either believe that the consideration and

debt did not exist or their non-existence was so probable that a

prudent man would under the circumstances of the case, act upon

the plea that they did not exist. Apart from adducing direct
evidence to prove that the note in question was not supported by

consideration or that he had not incurred any debt or liability, the
accused may also rely upon circumstantial evidence and if the

circumstances so relied upon are compelling, the burden may
likewise shift again on to the complainant. The accused may also
rely upon presumptions of fact, for instance, those mentioned in
Section 114 of the Evidence Act to rebut the presumptions arising
under Sections 118 and 139.
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%1 243 Yatigell: -

(R) Al s Al 23 edld HIZ2 usRlol s3I UlsR s:uddl suIE]
ds [Aediol asld 2l AA. ofl. 24812 6192 28d dHY sAA1EUA (A.9.213 Hvlls
1A A O 5, A4RIUIRA Asofl 284 AxuA HidiR Yot Ysdl 2H0Ud o€l
CURGIIE ofl S1E AH2 E1R Y1 GUid ULl AsH| ¥R SH SICHI ¥HI SAAM
o€l 5 sAUIEla Ysdl ANA oi€ll. d AR AR UaH (€4 SIE AH2 &1 &I
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IN AIR 2012 SUPREME COURT 528 "R. Vijayan v. Baby"
Hon'ble Apex Court has held that- Sub-section (1) of section
357 provides that wh ourt imposes a sentence of fine or a

sentence of which fine forms a part, the Court may direct the fine
amount to be applied in the payment to any person of

ompensation for any loss or inj caused b offence, when
compensation is, in the opinion of the court, recoverable by such
person in a Civil Court. Thus, if compensation could be paid from
out of fin re is no n 0 aw com ion.
Only where the sentence does not include fine but only
imprisonment and the court finds that the person who has suffered
any loss or injury by reason of the act of the accused person,

requires to be compensated, it is permitted to award compensation
under compensation under section 357(3).

In cases (i) Manohar Singh Vs. State of Rajasthan, 2015 (89) ACC
266. (ii) Ankush Shivaji Gaikwad Vs. State of Maharashtra, 2013
(82) ACC 312 SC it has been held by the Hon'ble Apex Court that,

Awarding compensation u/s 357 CrPC to the victim of offence by
keeping in view his financial capacity is mandatory.

In case State Vs. Sanjiv Bhalla, 2014 (86) ACC 938 (SC) it has
been held by the Hon'ble Apex Court that, Trial court must record
reasons why it is not possible to release the convict on probation.
Similarly, grant of compensation to the victim is equally a part of

just sentencing. Reason should be recorded for not granting
compensation.

In the matter of Damodar S. Prabhu v. Sayed Babalal H. reported
in (2010) 5 SCC 663, their Lordships of the Supreme Court while
examining the object sought to be achieved by provisions of
Section 138 of the NI Act and purpose underlying the punishment
provided therein have held that Section 138 of the NI Act cases
are meant to secure payment of money by holding as under:—

UIC No.01454
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"17. Unlike that for other forms of crime, the punishment
here (insofar as the complainant is concerned is not a means
of seeking retribution, but is more a means to ensure payment
of money. The complainant's interest lies primarily in
recovering the money rather than seeing the drawer of the
cheque in jail. The threat of jail is only a mode to ensure
recovery. As against the accused who is willing to undergo a
jail term, there is little available as remedy for the holder of
the cheque."

In the matter of Somnath Sarkar v. Utpal Basu Mallick and
another, reported as (2013) 16 SCC 465 their Lordships of the
Supreme Court has held that:-

"357. Order to pay compensation.—

(1) When a court imposes a sentence of fine or a sentence
(including a sentence of death) of which fine forms a part,
the court may, when passing judgment, order the whole
or any part of the fine recovered to be applied—

(@) in defraying the expenses properly incurred in the
prosecution;

(b) in the payment to any person of compensation for
any loss or injury caused by the offence, when
compensation is, in the opinion of the court,
recoverable by such person in a civil court

(C)_(d) wk %k %%

(2) *% %k k%

(3) When a court imposes a sentence, of which fine does not
form a part, the court may, when passing judgment, order

the accused person to pay, by way of compensation, such
amount as may be specified in the order to the person

who has suffered any loss or 8 injury by reason of the act
for which the accused person has been so sentenced.
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(4) An order under this section may also be made by an
appellate court or by the High Court or Court of Sessions
when exercising its powers of revision.

(5) At the time of awarding compensation in any subsequent
civil suit relating to the same matter, the court shall take
into account any sum paid or recovered as compensation
under this section."

IN Somnath Sarkar v. Utpal Basu case Hon'ble Apex court has

also held that, The law with regard to grant of compensation
under Section 357(3) of the CrPC in cases arising from Section
138 of the NI Act is well settled. The object of Section 138 of
the NI Ac of the NI Act appears to be punitive as well as
compensatory in nature as it provides a single forum and single
proceeding for enforcement in criminal liability for dishonouring
the cheque and for enforcement of civil liability for realization of
cheque amount.

In R. Vijayan v. Baby and another (2012) 1 SCC 260 Their
Lordships in the later part of judgment while considering the
intention of legislature for enacting Section 138 of the NI Act,
have held as under:—

"17. The apparent intention is to ensure that not only the
offender is punished, but also ensure that the complainant
invariably receives the amount of the cheque by way of
compensation under Section 357(1) (b) of the Code. Though a

complaint under Section 138 of the Act is in regard to
criminal liability for the offence of dishonouring the cheque
and not for the recovery of the cheque amount (which strictly
speaking, has to be enforced by a civil suit), inpractice once
the criminal complaint is lodged under Section 138 of the Act,
a civil suit is seldom filed to recover the amount of the
cheque. This is because of the provision enabling the court to
levy a fine linked to the cheque amount and the wusual
direction in such cases is for payment as compensation, the
h 0] loss incurr b complain on

account of dishonour of cheque, under Section 357(1)(b) of the
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ode an rovision for compoundin offences under

Section 138 of the Act. Most of the cases (except those where
liability is denied) get compounded at one stage or the other
by payment of the cheque amount with or without interest.
Even where the offence is not compounded, the courts tend to
direct payment of compensation equal to the cheque amount
(or even something more towards interest) by levying a fine
commensurate with the cheque amount. A stage has reached
when most of the complainants, in particular the financing
institutions  (particularly private financiers) view the
proceedings under Section 138 of the Act, as a proceeding for
the recovery of the cheque amount, the punishment of the
drawer of the cheque for the offence of dishonour, becoming
secondary.

18. Having reached that stage, if some Magistrates go by the

itional view riminal pro in for imposin

unishment on accus ither imprisonment or fine or
both, and there is no need to compensate the complainant,
i ly if omplain is no "victim" in r
sense, but is a well-to-do financier or financing institution,
difficulties and complications arise. In those cases where the

discretion to direct payment of compensation is not exercised,
i onsiderabl iffi o) omplain

invariably, b i riminal case is i

limitation for filing civil cases would have expired. As the
provisions of Chapter XVII of the Act strongly lean towards
grant of reimbursement of the loss by way of compensation,
the courts should, unless there are special circumstances, in
all cases of conviction, uniformly exercise the power to levy

fine up to twice the cheque amount (keeping in view the
cheque amount and the simple interest thereon at 9% per

annum as the reasonable quantum of loss) and direct payment

of such amount as compensation. Direction to pay

compensation by way of restitution in regard to the loss on
account of dishonour of the cheque should be practical and

realistic, which would mean not only the payment of the
cheque amount but interest thereon at a reasonable rate.
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Uniformity and consistency in deciding similar cases by
different courts, not only increase the credibility of cheque as
a negotiable instrument, but also the credibility of courts of
justice.

19. We are conscious of the fact that proceedings under
Section 138 of the Act cannot be treated as civil suits for

recovery of the cheque amount with interest. We are also
conscious of the fact that compensation awarded under Section

357(1)(b) is not inten ob labor xerci in
note of interest, etc. Our observations are necessitated due to

the need to have uniformity and consistency in decision
making. In same type of cheque dishonour cases, after

onvictin a if some co rant compensation an
if some other co 0__no ant _compensation
inconsistency, though perfectly acceptable in the eye of the
law, will give ri 0 in (o) of inty in
minds of litigants abou functioning of courts. Citizens will

not be able to arrange or regulate their affairs in a proper

m I will no ow whether ho
simultaneously file a civil suit or not. The problem is
aggravated having regard to the fact that in spite of Section
143(3) of the Act requiring the complaints in regard to cheque
dishonour cases under Section 138 of the Act to be concluded
within six months from the date of the filing of the
complaint, such cases seldom reach finality before three or
four years let alone six months. These cases give rise to
complications where civil suits have not been filed within
three years on account of the pendency of the criminal cases.
While it is not the duty of criminal courts to ensure that
successful complainants get the cheque amount also, it is their
duty to have uniformity and consistency with other courts
dealing with similar cases.”” Thus, it is quite vivid that under
Section 138 of the NI Act, Criminal Court is competent to
1 fin 0 _twic h o irec

of such amount as compensation by way of restitution in

regard to the loss on account of dishonour of cheque under
jon 357(1)(b) of rPC and as such ower r
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ion 357(3) of rP annot be exercised b riminal

Court in the cheque dishonour cases.

GuAsd  YsleRNHi  ulduigld  Regid g8l d  daAd  SIRIEISIY

Qo1defofl 218 aNRMIAGE gfo2gdoe Ased] saH— w3 ofl AAdld Hecayef

Aol 8 FHI Vel sdH—()dl Nardig diad Adl s[Ad Ui 8 S, [sHlad WAl

1S _1C93 Hi SUIHI A19d Sl A1 9di aaNMAAG HorgAoe A2 865N EIVH

2ldi dol14] HIS SSd ¥YSIR™AA A2 528 sdIA A4l AU dleal ANl o ¥ 5

Adiddiof]l Acdl 280, ¥ GWid uAH UI[dxl &did Adl_slAdd &R 8 S,

ARAR AARMNAAE ForgHoe e 86Nl 2allall SIA SAofl SRIUIE] AH7] 21U H¥O

AAILYIH] A1 AR As 9 Aol siRidAl A% 541 HI2 [sHloid S1E SIUEN

HYGL A2AH A1, d [HUI AR ES ol §SH SAloll &1y AR AR Hi

¥ AUl SHH—2C Hi SUIH] A19d 8 d N2 81dI 9di A SIRIEI 850 AX222

SAH—C Hi AIUdIH] 2419d Acdl®f] BUR ¥ AdHI HUIEld 25H Sdi d€dIRlol] 25H 1)

£s dsARdisial sesi3l s 8. ¥ GURlsd dHIH 6slsdl dla Adl sdld 14 8 S,

wofl 1 Rl AR HHA 21Rkd ofl ulsyl AUaid] S5 APIN AGIYIH]

A1 8 AR Al 51 A gy Aellofl siRIUIAd] A% dsAdIsial sesi3] AS 8 d ¥

Ad aoneflAcd gfoegdoe Ased]l saH—13¢ ofl 218 sdH—w3 ofl A d

U101 Adl Asol] 28441 st 284 Yellall £5 ULl dsARUlclol s2517] AS 8.

(23.4)  9gai 89 ¥R AR asARUIe &2 AR s3NUIElS &AA oSl VS U]
a2 23 vl [AuRre Al RgA Aal A [QURCIICH Ad  dAdRell  §SH
Al oA of didig el dl d HIZ2 %33 SREIN ULl 38S gsHai exiadl ReA.
d A4 Vs 6l1Bc FYI SANHI ¥UR SAN AH I ol AIUS 81 el 5] sIRIU18] 2U3
g1y d usdl uel Asdll 284 w1 sAdl g€l agy HIeRis, ARIRs gl 211s
Ulsiniell oiuidl sl eld. ug, % dd of sAIAI 2419 dl 2IRjIMa | 2Ad AR

%1 dsARdlel 52 I [6IFRAAULRT dNctRoll §SH 5] AN .

(oiow gHR M)
UIC No.01454



) JUDGEMENT
(a¥) AIH, A1 1A dsAlRdIal [A3e8) ANMNJcAd orgRoe Asedl] saH-13¢
H¥GHall ol AICId &AA B, ¥ SAH—13¢ ofl WAL Yol HadH (A) adl Y]
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Ry 8. ¥, 2830l gydia HollFRAd sAAYl HI2 Fdoll A% ULl sd] %33 w11
A19 8. dgfHi AR AR €dRI S1E 3013 &1%R 28] SUI SRRIAR AHoll dRFLIHI A1E]
sRIYIAl A% d] ANgA d HIZ2 SIS AR 1Y AVE of &l dfl 38S BWR Ul
d dHi2 AR dseidi SIS sslsd dxR Adlddl o &l AR slddll
dciss dsARdlclal A1s ddofl A%l d A18 £50fl A% Al d w18 9N dRell ULl §SH
S4] R41%6f] 20l AIRNANA 111 2419 8. ], Ul 2430 GUAS dH1H 2N
A?l oflHER dsl AEIAd 8RAAd [Fesiia ol def of |l HyStoll AUl §SH A1

214 8,

: AL 6SH -

Q. Al sIHdll dsAlRdlael edidieid 1€l A1sA], 28.21641A ,IANEURI HXIR,
y. 8I421,%1.UslolAlal ANMNJcid ooz Aseell SHH—A3<¢ HXGiall
doil Acict As AN WIdfl 2A1€] Seoll A%l a1 Asal] 2830l iyl 283 Jed
31.92,00,000/— (Ul ¢k AV YI)oll €5 SAloll §SH SAIHI 2419 8.
%1 €5 of &2 dl dsARdiclal dgf 5(©) HiAall AI€] Seall A1 laAddiof §SH
SAIHI 219 8.

2. Al siHoll  asARdlal eRkdlofl dl £sofl 28H 31.92,00,000/—- (Ul

GlIR dv Y1) ofl 284 1 28] dHigll 31.5,00,000/— (UM © cIv YI)

(oo gHR o)
UIC No.01454



25 CC NO.142/2021
JUDGEMENT

[S(AHcict WAl slsofl sdH 3u9() Yol sRAUIElA dndR a5 Ysddiol]
8SH S411 2414 8.

3.  sARIEla R U2 YsRUI GlIE GlIs] 8] £sefl 284 31.5,00,000 /- (Ul
& |Vl YR1) ASIR ¥AHI SAUIoll §5H SAIH] 2419 8.

¥.  dsARdiclal [SHleic WRf152 Slsofl saH—353( ) Y¥0i gSHdl s aisc
dicsif@s Aoy vHA1udl.

&5H 2191 ycd] AeidaHi gifl Aeaid] %182 sl

dl.a2/0$ /20 (olRog HIR %)
2Y0:-SISRR. ¥RYslAd AX1R2e §28 sAIA,SISR.
UIC No.01454

/ /2.2 dLciidi/ /

(oiow gHR M)
UIC No.01454



