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S[; NFB, TFZLB        _)P!ZPZ_Z5 

S[; GMwIF TFZLB        _)P!ZPZ_Z5 

S[; lG6"I TFZLB        Z_P_$PZ_Z&

VJlW JQF"o__4DFP_$4 lNP!!
               

        VF\S o !$

!PP   OMD" vV[P 

DC[PB[0FGF VlWS RLO HI]l0lXI, D[lH:8=[8  ;FC[AGL
SF[8"DF\4  D]\PB[0F4 TFPlHPB[0FP

Present : M.C.Patel
Additional Chief Judicial Magistrate, Kheda.

 

HHD[g8 TFZLB Z_P_$PZ_Z&
OMHNFZL S[; G\AZ !_5$qZ_Z5

OlZIFNL ov N[J[g§S]DFZ EZTEF> A|CDE8'

                    pPJP5Z4 W\WM o B[TL4

                    ZC[PAFZM8JF0M4 D]\PDFTZ4 TFPDFTZ4HLPB[0FP

OlZIFN 51F[ lJPJPzL JLP0LP5FZ[B

VFZM5L ov  5|lJ6l;\C XGl;\C AFZLVF4

                    pPJP$&4 W\WM o GMSZL4
                    ZC[PAMZ5]ZF 5|FYlDS XF/F4  
                    D]\PDFTZ4 TFPDFTZ4 HLPB[0FP 

VFZF[5L 51F[[ lJPJSL,zL SM> GCLPPP HFT[P 
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ZPP   OMD" v ALP
 

U]gCM AgIF TFZLB                                        o BFGUL OlZIFN

V[OPVF.PVFZPGMwIF TFZLB                         o BFGUL OlZIFN

RFH"XL8 TFZLB                                            o _)P!ZPZ_Z5

RFH"O|[D SIF" TFZLB q %,L Z[S0" SIF" TFZLB  o !ZP_!PZ_Z&

5]ZFJM GM\WJFG] X~ SIF" TFZLB                    o _5P_ZPZ_Z&

S[; HHD[g8 5Z ZFbIF TFZLB                       o  Z5P_#PZ_Z&

HHD[g8GL TFZLB                                         o Z_P_$PZ_Z&

;HFGF C]SDGL TFZLB HM CMI TM4 v

S|D VFZM5LG\] GFD WZ5S0 
SIF" 
TFZLB

HFDLG 5Z 
KM0IF 
TFZLB

SIF\ U]gCF 
C[9/ RFH"O|D
YI[, K[m

X]\ NMQFL 
q lGNM"QF

;HFGL
lJUT

8=FI, 
NZdIFG 
I]P8LP5LP 
ZC[, ;DI 
UF/M 
;LPVFZP 
5LP;LP $Z(
D]HA

! 5|lJ6l;\C

XGl;\C

AFZLVF

 GL,  GL, WL 
G[UMXLI[A,
>g:8]D[g8 
V[S8GL S,D
!#(   D]HAP

NMQFL VFBZL
C]SD 
D]HA

GL,

#PP   OMD" v ;LP

        OZLIFN51F q ARFJ51F q SM8"GF ;F1FLGL lJUT o

sV[f  OZLIFN51FGF ;F1FLP 

S|D ;F1FLVMGF GFD ;FC[NGL lJUT VF\S

  PW-1 N[J[g§S]DFZ EZTEF>   
A|CDE8'

OlZIFNL VF\Sv_5
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sALf ARFJ 51FGF ;F1FLP 

S|D ;F1FLVMGF GFD 5]ZFJFGM 5|SFZ

  DW-1 GL, GL,

s;Lf SM8"  ;F1FLP 

S|D ;F1FLVMGF GFD 5]ZFJFGM 5|SFZ

  CW-1 GL, GL,

OZLIFN51FqARFJ51FqSM8" TZO[ Z[S0" 5Z VFJ[, N:TFJ[HGL lJUT

sV[f  OZLIFN51FGF N:TFJ[H 

S|D VF\S               lJUT

1 VF\Sv_* VFZM5LV[ VF5[, V;, R[S G\P___Z(_P

2 VF\Sv_( R[S 5ZT YJFG]\\ SFZ6 NXF"JTM lZ8G" D[DMP

3 VF\Sv_) VFZM5LG[ VF5[, DF\U6F GMl8;GL :Y/5|TP

4 VF\Sv!_ GMl8; ZHLPSIF" V\U[GL 5M:8 VMlO;GL lJg0M

ZL;L%8P

5 VF\Sv!! VFZM5LG[  GMl8;  AHIF  V\U[GM  8[=S

Sg;F>gD[g8 lZ5M8"P

6 VF\Sv!Z VFZM5LGF VFWFZ SF0"GL GS,P

sALf  ARFJ51FGF N:TFJ[H

S|D VF\S lJUT

1 GL, GL,

s;Lf SM8"  N:TFJ[H

S|D VF\S lJUT

1 GL, GL,
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voo  9 ZF J  oov

$PP   OlZIFN51FGF S[;GL 8]\SDF\ CSLST V[JL K[ S[4 OlZIFNL DFTZ D]SFD[

ZC[  K[  VG[  B[TL SZL HLJG U]HZFG R,FJ[  K[P  VFZM5L AMZ5]ZF4

TFPDFTZ  D]SFD[  lX1FS  TZLS[  GMSZL  SZ[  K[  VG[  GJF  lA,MNZF4

ALq#!4  ;\TZFD  JF8LSF4  S50J\H  ZM04  G0LVFN  BF[T[  ZC[  K[P

VFZM5L  TYF  OlZIFNL  V[SALHF  ;FY[  lD+TFGF  ;FZF  ;\A\W

WZFJTF  CMJFYL  VFZM5LG[  HIFZ[  GF6F\GL  H~Z  50TL

tIFZ[ OlZIFNL 5F;[YL pKLGF ,> HTF VG[ JFINF D]HA 5ZT SZL

HTF\  CMI  OlZIFNLG[  VFZM5L  p5Z  B]AH  5FSSM  lJ`JF;

VG[  EZM;M  CTMP  VFZM5LG[  T[GF  NLSZFG[  lJN[X  DMS,JF  ;F~

TFtSF,LS 5{;FGL H~Z 50TF\ TFP!*P_*PZ_Z5 GF ZMH OlZIFNLGF

DFTZ D]SFD[GF ZC[6F\SGF 3Z[ VFJ[, VG[  ~FPZ4__4___qvsV\S[

~l5IF  A[  ,FBf5]ZF  CFYpKLGF  A[  DF;GL  D]NT[  DF\U6L  SZTF\

OlZIFNL 5F;[ GF6F\GL jIJ:YF CMI lD+TFGF GFT[         VFZM5LG[

TFP!*P_*PZ_Z5  GF  ZMH  ~FPZ4__4___qv5]ZF  CFYpKLGF

ZMS0F  VF5[, VG[  ;NZ GF6F\  ,[TL  JBT[  VFZM5LV[  A[  DF;DF\

5ZT  SZJFGM  5FSM  JFINM  SZ[,P  tIFZAFN  JFINF  5|DF6[  ;NZ

GF6F\  5ZT  G  SZTF\  OlZIFNLV[  ;NZ  GF6F\GL  VFZM5L

5F;[  p3ZF6L SZTF\  VFZM5LV[  ;NZ ZSD ~FPZ4__4___qv5]ZF

5[8[ ~FP!_4___qv5]ZF ZMS0F R]SJL VF5[, VG[ AFSL ZC[TL ZSD

~FP!4)_4___qv5]ZF  5[8[  VFZM5LV[  T[GF  A[gS  BFTFGM  A[gS

VMO AZM0F4  ;\WF6F XFBFDF\  VFJ[,  ART BFTF  G\P!$Z#_!

____#!*5  DF\GM  R[S  G\P___Z(_  JF/M  ~FP!4)_4___qv

5]ZFGM  5FSTL  TFP!$P!!PZ_Z5  GF  ZMHGM  V[SFpg8  5[  GM  R[S
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OlZIFNLGL ~A~DF\ ;CL SZL VF5[, H[ R[S OlZIFNLV[ T[DGF A[gS

BFTFDF\ V[RP0LPV[OP;LPA[gS ,LDL8[04 B[0F XFBFDF\ TFP!$P!!P

Z_Z5  GF  ZMH  HDF  SZFJTF\  ;NZ  R[S  VFZM5LGF  BFTFDF\

:JLSZFJJF  ZH]  YTF\  V5]ZTF  E\0M/GF  SFZ6[  ;NZ  R[S  ccOg0

>G;OL;LIg8cc GF X[ZF ;FY[ JUZ :JLSZFI[ 5ZT OZ[, H[GL HF6

OlZIFNLGL  A[gS[  TFP!$P!!PZ_Z5  GF  ZMH  SZ[,P  H[YL4

OlZIFNLV[  ;NZ  R[S  5ZT  OIF"GL  HF6  VFZM5LG[  SZTF\

VFZM5LV[ H6FJ[, S[4 TDMV[ VF5[, R[S 5ZT OZ[, K[ VG[   ,[6L

ZSD 5[8[GF\ GF6F\ D/[, GYL H[YL VFZM5LV[ SC[, S[ TDFZ[ H[ SZJ]

CMI T[ SZL ,M C]\ 5{;F VF5JFGM GYLP VFD VFZM5LV[ U[ZjIFHAL

HJFA VF5[, VF5TF\ OlZIFNLG[ ;NZ R[S D]HAGL ZSD J;], G

D/TF\4  OlZIFNLV[  T[DGF JSL,zL DFZOT TFP!*P!!PZ_Z5 GF

ZMH  VFZM5LG[  WL  G[UMXLI[A,  >g:8]D[g8  V[SGL  S,D

!#( VgJI[GL GMl8; DMS,FJ[, H[ GMl8;  VFZM5LG[ TFP!(P!!

PZ_Z5 GF ZMH AHL UI[, CMJF KTF\ VFZM5L GMl8; D]HA JT[", G

CMJFYL OlZIFNLV[ WL G[UMXLI[A, .g:8=]D[g8 V[S8GL S,D  !#(

D]HA CF,GL VF OlZIFN NFB, SZ[,L K[P

5PP ;NZC]\  OlZIFNGF\  VG];\WFG[  H~ZL  >gSJFIZL  SZL  OlZIFN

ZHL:8Z[  SZJFGM  TYF  VFZM5L  ;FD[  WL  G[UMXLI[A,  .g:8=]D[g8

V[S8GL S,D !#( D]HAGM ;Dg; .:I] SZJFGM C]SD SZJFDF\

VFJ[,  K[P  tIFZAFN  WMZ6;ZGM  ;Dg;  AHTF\  VFZM5L

HFT[    V+[GL  VNF,TDF\  CFHZ  ZC[TF\  T[G[  WMZ6;ZGL  OlZIFN

T[DH  ZH]  YI[,  TDFD  N:TFJ[HL  5]ZFJFVMGL  GS,M  lJGF

D}<I[  VF5JFDF\  VFJ[,L  K[P  tIFZAFN  VFZM5LGL  VF\Sv_&  YL
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%,L ,[JFDF\  VFJ[,L K[P H[DF\ T[VMV[ OlZIFN D]HAGM U]GM SA],

GYL  T[J]\  H6FJTF\  VFZM5L  ;FD[GM  S[;  VFU/  R,FJL

OlZIFN51FGM 5]ZFJM Z[S0" SZJFDF\ VFJ[, K[P

&PP   VF  SFD[ OZLIFN51F[  VFZM5L  ;FD[G]\  VF1F[l5T  TCMDT  5]ZJF

SZJF ;F~ OMD"v;L sV[f D]HAGF DF{lBS TYF N:TFJ[HL 5]ZFJF

ZH]  ZFB[,  K[  T[ l;JFI  VgI  SM>  5]ZFJM  T5F;[,  GYL

VG[ OlZIFN51F[ VF\Sv!# YL 5]ZFJF[ A\W SZJF V\U[GL 5]Z;L; ZH]

SZTF\4 OlZIFN51FGM JW] 5]ZFJF[ A\W SZJFDF\ VFJ[, K[P tIFZAFN4

;NZ SFD VFZM5LG]\ ALPV[GPV[;PV[;P S,D #5! VgJI[ lJX[QF

HJFA GM\WJFGF TASS[ D],TJL ZFBJFDF\  VFJ[,4 5Z\T]  VFZM5L

lJX[QF HJFA GM\WJFGF TASS[ VF VNF,T ;D1F CFHZ G ZC[TF\

TYF VFZM5L TZO[ SM> ZH]VFT G CMI S[ VFZM5L TZO[ SM> D]NT

lZ5M8" ZH] G YTF\4 VFZM5LGM lJX[QF HJFA GM\WJFGM CSS VF SFD[

gIFIGF lCTDF\ A\W SZJFGM C]SD OZDFJJFDF\ VFJ[, K[P 

*PP tIFZAFN4  VF  SFD[  OlZIFNL  TZO[  lJPJSL,zL  JLP0LP5FZ[BGL

DF{lBS  N,L,M  ;F\E/JFDF\  VFJ[,  K[P  HIFZ[  VFZM5L  TZO[  SM>

CFHZ G CMI S[ D]NT lZ5M8" G CMI VFZM5L TZO[GL N,L,GM CSS

gIFIGF lCTDF\ A\W SZJFDF\ VFJ[, K[P

(PP p5ZMST CSLST[  ;NZC]\  S[;GF  gIFlIS  lG6"I VY"[  DFZL  ;D1F

GLR[ D]HAGF D]N'FVF[ p5l:YT K[P

!P X]\  OlZIFNL51F  lGoX\S56[  ;FlAT  SZ[  K[  S[4

OlZIFNLV[ J8FJ BT VlWlGIDGL S,D !#( TYF

S,D  !$Zs!fGL  VFN[XFtDS   HMUJF.VMG[

VG];ZLG[ CF,GL OlZIFN SZ[,L K[ m



JUDGMENT                                     7                                        CCNo.1054/2025

ZP X]\ OlZIFN51F lGoX\S56[ 5]ZJFZ SZ[ K[ S[4 VFZM5LV[

OlZIFNL G[ SFIN[;ZGF ,[6F\  5[8[  CF,GM R[S VF5L

BFTFDF\  5]ZT]  A[,[g;  GCL  ZFBL  R[S  5ZT

O[ZJF0FJLG[  J8FJ  BT  VlWlGIDG  !((!   GL

S,D  !#( D]HA lX1FFG[ 5F+ U]GM VFRZ[,M K[ m

#P X]\ C]SD m

)PP p5ZMST D]N'FVMGF DFZF lG6"IM GLR[ D]HA K[P

!P CSFZDF\P

 ZP CSFZDF\P

#P VFBZL C]SD D]HAP

oo lG6"IGF SFZ6F[ oo 

!_PP D]N'F G\AZ ! GL RRF" ov 

!_P!P ;NZC]\  D]N'F  AFAT[  OlZIFNLGF  lJwJFG  JSL,zL

JLP0LP5FZ[BV[ N,L, SZTF\ H6FJ[, K[ S[4 OlZIFNLV[ OlZIFNDF\

H6FjIF  D]HAGL  CSLST VFWFZ[  OlZIFNLGF  SFIN[;ZGF  ,[6F\

5[8[  CF,GM  VF\Sv_*  YL  ZH]  R[S  VFZM5LV[  VF5[,4  H[  R[S

TFP!$P!!PZ_Z5 GF ZMH A[gSDF\ :JLSZFJJF ZH] SZTF\ ;NZ R[S

cc>G;OL;LIg8 O\g0cc  GF X[ZFYL VF\Sv_( YL ZH]  lZ8G"  D[DF

;FY[  JUZ  :JLSZFI[  5ZT  OZ[,  H[GL  HF6  OlZIFNLGL  A[gS[

TFP!$P!!PZ_Z5 GF ZMH SZ[, H[YL ;NZ R[S 5ZT OIF"GL HF6

VFZM5LG[  SZTF\  VFZM5LV[  H6FJ[, S[  TDMV[  VF5[, R[S  5ZT

OZ[,  K[  VG[  ,[6L  ZSD  5[8[GF\  GF6F\  D/[,  GYL4  H[YL

VFZM5LV[ SC[, S[ TDFZ[ H[ SZJ]\ CMI T[ SZL ,M C]\ 5{;F VF5JFGM
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GYLP VFD VFZM5LV[ U[ZjIFHAL HJFA VF5TF\ OlZIFNLG[ ;NZ

R[S D]HAGL ZSD J;], G D/TF\4  WL G[UMXLI[A, >g:8]D[g8

V[SGL  S,D  !#(  VgJI[GL  OlZIFNLV[  T[DGF  JSL,zL

DFZOT[  TFP!*P!!PZ_Z5  GF  ZMH  VF\Sv_)  YL  ZH]  GMl8;

VF\Sv!_  D]HA  ZHLP5MPV[0LPYL  DMS,FJ[,  H[  GMl8;

VFZM5LG[ VF\Sv!! D]HA TFP!(P!!PZ_Z5 GF ZMH AHL UI[,

H[GM  VFZM5L  TZO[  SM>  HJFA  VF5[,  GCL  S[  GMl8;GL  ;DI

DIF"NFDF\  R[S D]HAGL ZSD R]SJL VF5[, GYLP  VFD ;NZ R[S

TFP!$P!!PZ_Z5 GF ZMHGM K[ VG[ T[ R[S TFP!!P!!PZ_Z5 GF

ZMH  A[gSDF\  HDF  SZFJTF\  T[  TFP!$P!!PZ_Z5  GF  ZMH  JUZ

:JLSZFI[  5ZT VFJ[, K[ V[8,[ S[  R[S +6 DF;GL V\NZ ;DI

DIF"NFDF  A[gSDF\  EZ[,  K[4  tIFZAFN  VF\Sv_*  JF/M  R[S

TFP!$P!!PZ_Z5  GF ZMH 5ZT OZTF lNGv#_ DF\ TFP!*P!!P

Z_Z5 GF  ZMH  GMl8; VF5[[,  H[  GMl8; VFZM5LG[  TFP!(P!!P

Z_Z5 GF  ZMH  AHL HTF\  tIFZYL  lNGv!5 GL  ZFC  HMIF  AFN

lNGv#_  DF\  OlZIFN  NFB,  SZJL  50[4  H[  D]HA

OlZIFNLV[  TFP_)P!ZPZ_Z5  GF  ZMH  ;DI  DIF"NFDF\  OlZIFN

NFB,  SZL  WL  G[UMXLI[A,  .g:8]D[g8  V[S8GL  VFN[XFtDS

HMUJF.VMG]\ 5F,G SZ[, K[P 

!_PZP ;NZ AFAT[ VFZM5LG[ OlZIFNLGL p,8 T5F; SZL ;NZ AFATG]

B\0G  SZJF  5]ZTL  TS  VF5JFDF\  VFJ[,  CMJFKTF\  VFZM5L

TZO[  OlZIFNLGL  p,8  T5F;  SZJFGF  TASS[  HFT[  S[  JSL,zL

DFZOT[ CFHZ G ZC[TF\ S[ VFZM5L TZO[ SM> D]NT VZHL GF VFJTF\

VFZM5L TZO[GM OlZIFNLGL p,8 T5F; SZJFGM CSS VF SFD[ A\W
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SZJFDF\  VFJ[, K[P tIFZ AFN 56 VFZM5L TZO[ HFT[ CFHZ ZCL

OlZIFNLGL  p,8  T5F; SZJFGM  CSS  B]<,M  SZFJL  OlZIFNLGL

p,8  T5F;  SZJF  SM>  T{IFZL  NXF"J[,  GYLP  VFD  VFZM5L

TZO[  HFT[  S[  JSL,zL DFZOT[  OlZIFNLGL p,8 T5F; SZL ;NZ

AFAT  50SFZ[,  GYL  S[  T[G]  B\06  YI[,  GYL  S[  VFZM5L

TZO[ GMl8; AH[, GYL T[JM SM> >gSFZ SZJFDF\ VFJ[, GYL S[ T[

AFAT[  SM> TSZFZ  ,LW[,  GYLP  EFZlTI 5]ZFJF  VlWlGIDGL

S,D 5( D]HA HIFZ[  V[S 51FSFZ[ SZ[, SM> SYG S[ CSLSTGM

ALHF 51FSFZ wJFZF >gSFZ SZJFDF\  G VFJ[ S[  T[JL SM> CSLST

5ZtJ[  TSZFZ  p9FJJFDF\  G  VFJ[  tIFZ[  T[JL  CSLST  :JLS'lT

AG[  K[P  JW]DF\  VF\Sv_)  YL  ZH]  GMl8;DF\  H6FJ[,  ;ZGFD]

VFZM5LG] GYL S[ T[ ;ZGFD[ VFZM5L ZC[TF GYL T[JL SM>H TSZFZ

VF  SFD[  VFZM5L  TZO[  Z[S0"  5Z  VFJ[,  GYLP  JW]DF\  OlZIFNL

TZO[ VF5[, DF\U6F GMl8; T[DG[ AH[, GYL S[ H[ ;ZGFD[ GMl8;

VF5[, T[ ;ZGFD] T[DG] GYL  T[ AFAT[ SM>H TSZFZ VFZM5L TZO[

,LW[, GYLP tIFZ[ BZF ;ZGFD[ 85F, DMS,JFDF\ VFJ[, CMI TM

T[  W\WFGF  ;FDFgI  S|DDF\  85F,qGMl8;  AH[,  K[  T[J]\  5]ZFJF

VlWlGIDGL S,D !& VG[ !!$sV[Of TYF HGZ, S,MhL;

V[S8GL  S,D  Z*  D]HA  lJZ]wWG]\  5]ZJFZ  G  YFI  tIF\    ;]WL

:5Q856[  OlZIFNLGL  TZO[6DF\  VG]DFG SZJFG[  5F+ YFI K[P

JW]DF\ VFZM5L TZO[ CF,GL OlZIFN ;DI DIF"NFDF\ GYL T[ AFAT[

56 SM>H TSZFZ ,LW[, GYLP VFD Z[S0" p5ZGL CSLSTM TYF

N:TFJ[HL 5]ZFJF HMTF\ OlZIFNLV[ CF,GL OlZIFN WL G[UMXLI[A,

.g:8]=D[g8  V[S8GL  S,Dv!#(  GL  VFN[XFtDS  HMUJF.VMG]\
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5F,G SZL  SZ[, CMJFG]\  H6F. VFJT]\  CM. T[  D]HAGL CSLST

OlZIFN51F[  lGoX\S56[ 5]ZJFZ SZ[, CM. T[  D]HA lGl6"T D]N'F

G\AZ ! GM HJFA CSFZDF\ 9ZFJJFDF\ VFJ[ K[P 

!!PP D]N'F G\AZ Z GL RRF"  ov

!!P!P ;NZC]\  D]N'F  ;\NE["  OlZIFNLGF lJPJSL,zL JLP0LP5FZ[BV[  N,L,

SZTF\  H6FJ[,  K[  S[4  OlZIFNLV[  VF\Sv_!  GL  OlZIFN

CSLSTGF ;DY"GDF\ VF\Sv_5 YL 5MTFGL ;MU\Np5ZGL H]AFGL

ZH] SZLG[ 5MTFGM S[; 5]ZJFZ SZ[, K[P  VF SFDGF OlZIFNL DFTZ

D]SFD[  ZC[  K[  VG[  VFZM5L  AMZ5]ZF4  TFPDFTZ  D]SFD[  lX1FS

TZLS[ GMSZL SZTF CMI VFZM5L TYF OlZIFNL V[SALHF 5lZRIDF\

VFJTF\  V[SALHF  ;FY[  lD+TFGF  ;FZF  ;\A\W  WZFJTF  CMJFYL

VFZM5LG[  HIFZ[  GF6F\GL  H~Z  50TL  tIFZ[  OlZIFNL  5F;[YL

pKLGF  ,>  HTF  VG[  JFINF  D]HA  5ZT  SZL  HTF\  CTF\

VFZM5LG[  T[GF NLSZFG[ lJN[X DMS,JF ;F~ TFtSF,LS GF6F\GL

H~Z 50TF\ TFP!*P_*PZ_Z5 GF ZMH OlZIFNLGF DFTZ D]SFD[GF

ZC[6F\SGF  3Z[  VFJ[,  VG[  ~FPZ4__4___qvsV\S[  ~l5IF  A[

,FBf5]ZF  CFYpKLGF  A[  DF;GL  D]NT[  DF\U6L  SZTF\  OlZIFNL

5F;[  GF6F\GL jIJ:YF CMI lD+TFGF GFT[  VFZM5LG[   TFP!*P

_*PZ_Z5  GF  ZMH  ~FPZ4__4___qv5]ZF  CFYpKLGF  ZMS0F

VF5[, VG[  ;NZ GF6F\  ,[TL  JBT[  VFZM5LV[  A[  DF;DF\  5ZT

SZJFGM 5FSM JFINM SZ[,P tIFZAFN JFINF 5|DF6[ ;NZ GF6F\

5ZT G SZTF\  OlZIFNLV[  ;NZ GF6F\GL  VFZM5L  5F;[  p3ZF6L

SZTF\  VFZM5LV[  ;NZ  ZSD  ~FPZ4__4___qv5]ZF  5[8[

~FP!_4___qv5]ZF ZMS0F R]SJL VF5[, VG[  AFSL  ZC[TL  ZSD
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~FP!4)_4___qv5]ZF  5[8[  VFZM5LV[  T[GF  A[gS  BFTFGM  A[gS

VMO AZM0F4 ;\WF6F XFBFGM VF\Sv_* YL ZH] R[S VF5[, H[ R[S

OlZIFNLV[  T[GF  A[gS  BFTFDF\  V[RP0LPV[OP;LPA[gS4  B[0F

XFBFDF\  TFP!$P!!PZ_Z5 GF ZMH :JLSZFJJF ;F~ HDF SZFJTF\

T[  5]ZT]  E\0M/  G  CMJFGF  SFZ6[  >G;OL;LIg8  Og0GF  X[ZF

;FY[ VF\Sv_( YL ZH] lZ8G" D[DF ;FY[ JUZ :JLSFZ[ 5ZT OZ[,P

H[YL OlZIFNLV[  T[DGF JSL,zL DFZOT[ VFZM5LG[ VF\Sv_) YL

ZH] ,[lBT DF\U6F GMl8; VF\Sv!_ D]HA TFP!*P!!PZ_Z5 GF

ZMH  VF5[,  H[  GMl8;  VF\Sv!!  D]HA  VFZM5LG[  TFP!(P!!P

Z_Z5 GF  ZMH AHJF KTF\  VFZM5LV[  R[S  D]HAGL ZSD R]SJL

VF5[, GYL S[ GMl8;GM SM> HJFA VF5[, GYLP VFD VFZM5LGM

5|YDYL  >ZFNM  OlZIFNLGF  GF6F\  0]AF0JFGM  D,LG  H6F>

VFJ[,4 H[YL CF,GL VF VF\Sv_! D]HAGL OlZIFN SZ[, K[P

!!PZP JW]DF\ N,L, SZTF H6FJ[ K[ S[4 VFZM5LV[ VF5[, R[S  VFZM5LGF

BFT[ 5]ZT]  A[,[g; G CMJFYL cc>G;OL;LIg8 Og0cc GF X[ZF ;FY[

JUZ  :JLSFZI[  5ZT  VFJ[,  CMI  VFZM5LV[  VF5[,  R[S  JUZ

:JLSZFI[  5ZT  OZ[,FGL  CSLST  OlZIFN51F[  lGoX\S56[  5]ZJFZ

SZ[, CM. OlZIFNLG]\  VFZM5L 5|tI[G] SFIN[;ZG] ,[6\] 5]ZJFZ YFI

K[P HIFZ[ VF SFD[ VFZM5L GFDNFZ SM8"GM ;Dg; AHTF\ VFZM5L

HFT[  CFHZ  ZC[,  CMJF  KTF\  ;NZ  AFAT[  OlZIFNLGL  SM>  p,8

T5F; SZJFDF\ VFJ[, GYL T[DH VFZM5L TZO[ VF\Sv_* YL ZH]

R[S  T[DGF  A[gS  BFTFGM  GYL  S[  T[DF\  5MTFGL  ;CL  GYL

S[ OlZIFNLG] T[VMGF  5|tI[ SM> SFIN[;ZG] ,[6\] GYL T[JL SM> H

CSLST OlZIFNLGL p,8 T5F; NZdIFG 50SFZL 5]ZJFZ SZ[, GYL
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S[  T[JM  SM>H  ARFJ  VFZM5L  TZO[  ,[JFDF\  VFJ[,  GYLPH[YL

VFZM5L  ;FY[GM  OlZIFNLGM  SFIN[;ZGM  GF6F\SLI  jIJCFZ

;FlAT  YTM  CM>4  WL  G[UMXLI[,A  >g:8]D[g8  V[S8GL  S,D

!#) D]HA R[S ;DU| VYJF V\XTo N[JF 5[8[ VF5JFDF\ VFJ[, K[

T[J]\ VG]DFG SZJFG]\ ZC[ K[ VG[ T[JM R[S ;DU| N[JF S[ T[GF EFU

5[8[  VF5JFDF\  VFJ[,  G  CTM  T[  ;FlAT  SZJFGL  HJFANFZL

VFZM5LGL  K[  VG[  T[  VFZM5LV[  SMHg8  5]ZFJFYL  ;FlAT  SZJ]\

HM.V[ T[ D]HA OlZIFN51F[  5MTFGM S[; X\SF ZCLT 5]ZJFZ SZ[,

K[P  JW]DF\  WL  G[UMXLI[A,  .g:8]=D[g8  V[S8GL  HMUJF.VM

VG[ pN'[X HMTF\  VFZM5LG[ ;bTDF ;bT lX1FF VG[ N\0 SZJF VG[

OlZIFNLG[ J/TZ  V5FJJF DF\U6L SZ[, K[P

!!P#P VF SFD[ VFZM5LG[ GFDNFZ VNF,TGM ;Dg; AHTF\ VG[ VFZM5L

V+[GL VNF,TDF\  HFT[ CFHZ ZC[TF\  VFZM5LG[ OlZIFN51FGF S[;

5[5;"GL GS,M lJGF D]<I[ 5]ZL 5F0IF AFN VFZM5LGL %,L Z[S0"

SZJFDF\  VFJTF\  VFZM5LV[  T[GL  ;FD[GF  U]GFGM  >gSFZ  SZTF\4

;NZ S[; OlZIFN51FGM 5]ZFJM Z[S0"  SZJF D],TJL ZFB[,P tIFZ

AFN 5]ZFJFGF SFD[ OlZIFNLV[ ZH] SZ[, ,[lBT ;ZT5F;GL p,8

T5F;  SZJF  ;F~  gIFIGF  lCTDF\  D]NT  VF5[,  CMJF  KTF\

tIFZAFN  VFZM5L  HFT[  S[  JSL,zL  DFZOT[  CFHZ  ZC[,  GCL

S[ VFZM5L TZO[ SM> D]NT VZHL VFJ[, G CM>4 VF SFD[ VFZM5L

TZO[  OlZIFNLGL p,8 T5F; SZJFGM CSS gIFIGF lCTDF\  A\W

SZJFDF\  VFJ[, K[P tIFZAFN VF SFD[ VFZM5LGM lJX[QF lGJ[NG

GM\WJFGM VG[ N,L, SZJFGM CSS S|DFG];FZ A\W SZJFDF\ VFJ[,

CM>4 VF SFD[ VFZM5L TZO[ SM> N,L, Z[S0" 5Z ZH] YI[, GYLP
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!ZPP VF  SFD[  pEI  51FSFZM  TO["  ZH]  p5ZMST  DF{lBS  N,L,M

;FY[  CF,GF  S[;DF\  5]ZFJFG]  D]<IF\SG  SZTF  VUFp  SFINFGL

GLR[ D]HAGL HMUJF>VM wIFG[ ,[JL H~ZL K[P

S,D v !!(   WL   G[UMXLI[A, .g:8]=D[g8   lJX[ DFGL ,[JFGL

AFAT o V[YL lJ~wWG]\ ;FlAT G YFI tIF\ ;]WL GLR[      5|DF6[

DFGL ,[JFDF\ VFJX[P

sSf  NZ[S  J8FpBT VJ[HG[ DF8[ SZL VF%I]\  VYJF ,BL

VF%I]\ CT]\ G[ VFJ]\ NZ[S BT HIFZ[ T[ :JLSFZJFDF\ VFjI]\ CMI T[GF

p5Z X[ZM  SZL  VF5JFDF\  VFjIM  CMI T[  J8FJJFDF\  VFjI]\  CMI

VYJF TAlN, SZJFDF\ VFjI]\  CMI T[ VJ[HG[ DF8[ :JLSFI]"  CT]\

T[GF p5Z X[ZM SZL VF%IM CMI T[ J8FjI]\ CT]\ VYJF TAlN, SI]"

CT]\P

sBf  TFZLB  lJX[o  H[GF  p5Z  TFZLB  CMI  T[J]\  NZ[S

J8FpBT T[ TFZLB[ SZLVF%I]\ VYJF ,BL    VF%I]\ CT]\P

sUf  :JLSFZGF  ;DI  lJX[  o  :JLSFZFI[,]\  NZ[S

lJlGDI5+  T[GL  TFZLB  5KL  VG[  T[  5FSIFGL  TFZLB  5C[,F\

jIFHAL ;DIDF\ :JLSFZJFDF\ VFjI]\ CT]\P

s3f  TAlN,LGF  ;DI  lJX[  oSM>  J8FpBTGL  NZ[S

TAlN, T[ BT 5FSJFGL TFZLB 5C[,F\ Y> CTLP

sRf  X[ZFVMGF  S|D  lJX[  o  SM>  J8FpBT  p5Z  SZ[,F

CMJFG]\  H6FTF  X[ZF  T[  BT  p5Z H[  S|DDF\  SZ[,F  H6FTF  CMI

T[    S|DDF\ SZ[,F CTFP

sKf  :8[d5  lJX[  o  BMJF>  UI[,L  5|MDL;ZL  GM84

lJlGDI5+ VYF R[S p5Z ZLT;Z :8[d5 ,UF0[,M CTMP
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sHf WFZS IYFS|D WFZS K[ V[D DFGL ,[JF lJX[ o  SM>

J8FpBTGM  WFZS  IYFS|D  WFZS  K[  5Z\T]  HIFZ[  T[  BT  T[GF

SFIN[;ZGF  DFl,S  5F;[YL  VYJF  T[GM  SFIN[;ZGM  CJF,M

WZFJTL jIlST 5F;[YL SM> U]GM SZLG[ VYJF S58YL D[/JJFDF\

VFjI]\ CMI VYJF T[ BT SZL VF5GFZ VYJF :JLSFZGFZ 5F;[YL

SM> U]GM SZLG[ VYJF S58YL VYJF U[ZSFIN[;Z VJ[HG[   AN,[

D[/JJFDF\  VFjI]\  CMI tIFZ[  T[  BTGM WFZS 5MT[ IYFS|D WFZS

K[ V[D ;FlAT SZJFGM AMHM T[GF p5Z K[P

S,D v !#( BFTFDF\  V5}ZTF  E\0M/ JU[Z[G[  SFZ6[ R[SGM

V:JLSFZ o 

;DU| ZLT[ VYJF V\XTo SM> 56 N[J]\ S[ VgI HJFANFZL

VNF  SZJF  DF8[4  SM>  jIlST4  5MT[  lGEFJTM  CMI  T[JF  BFTF

p5ZGM R[S V[ BFTFDF\YL ALHL jIlSTG[ GF6F\GL R}SJ6L SZJF

DF8[  A[gSZG[  ,B[  VG[  V[JF  R[SGL  R}SJ6L  SIF"  lJGF  A[gS

V[  5ZT SZ[4  SFZ6 S[  V[  BFTFDF\YL  HDF  ZSD R[SGF  :JLSFZ

DF8[ V5}ZTL K[ VYJF TM A[gS ;FY[ ;DH}lTGL SZ[,L jIJ:YF

SIF" D]HA R[SGL ZSD V[ ZSD SZTF JWFZ[ K[ tIFZ[4 

VFJL jIlSTV[ U]GM SIM"  U6FX[4 VG[ VF SFZ6GL SM>

VgI HMUJF>VMG[ AFW G VFJ[ T[D T[G[ A[ JQF"  ;]WLGL S[NGL

lX1FFGL HMUJF> SZJFDF\ VFJL K[P

5Z\T] V[D 9ZFJJFDF\ VFjI]\ K[ S[4

V[f HIF\  ;]WL4  R[S  ,bIF  TFZLBYL  K  DF;  VYJF

T[ SFINF DFgI CMI T[ D]NT V[ A[DF\YL H[ JC[,L CMI T[

D]NTDF\ T[JM R[S A[gSDF\ ZH} SZJFDF\ VFjIM G CMIP
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ALf HIF\ ;]WL T[ R[SGM 5[> VYJF IYFS|D WFZS4 H[D CMI

T[D4 T[  R[S J6R}SjIM 5ZT VFjIFGL A[gS TZOYL

T[G[  DFlCTL  D?IFGF  c  +L; lNJ;GL  V\NZ  c  T[  R[S

,BGFZG[  ,[lBT  GMl8;  VF5LG[  T[JL  ZSDGL

R}SJ6LGL DF\U6L SZ[ GCL\4 VG[

;Lf HIF\  ;]WL4  V[JM  R[S  ,BGFZ4  R[SGF  GF6F\  ,[GFZ

5[>G[ VYJF T[ R[SDF\ VYFG]S|D WFZSG[ H[D CMI T[D4

p5ZMST  GMl8;  D?IFGF  5\NZ  lNJ;DF\  V[  ZSDGL

R}SJ6L SZJFDF\ lGQO/ HFI GCL tIF\ ;]WL S,DDF\G]\

SX]\ H ,FU] 50X[ GlCP

:5Q8LSZ6  o VF  S,DGF  C[T]  DF8[  ccN[J]\  VYJF  VgI

HJFANFZLcc V[8,[  SFIN[;Z ZLT[ H[GM VD, SZFJL XSFI T[J]\ N[J]

VYJF VgI HJFANFZL V[JM YFI K[P

VFD4  WL  G[UMXLI[A  >g:8]D[g8  V[S8GL  S,D  !#( GM

U]GM 5]ZJFZ YJF DF8[ VFJxIS XZTM GLR[ D]HA K[P

!P R[S 5MTFGL HJFANFZL 5}ZL SZJF VF%IM CMJM HM>V[P

ZP R[S V5}ZTF A[,[g;G[ SFZ6[ 5ZT VFjIM CMJM HM>V[P

#P S,D !#( DF\ H6FjIF D]HA 5[> VYJF R[S WFZ6 SZGFZ[

R[S ,BGFZG[ IMuI ;DIDF\ GMl8; VF5L CMJL HM>V[P

$P S,D  !#(  DF\  H6FjIF  D]HA  GMl8;  AHIFGF  !5  

lNJ;MDF\ R[S ,BGFZ T[ ZSD R}SJJFDF\ lGQO/ UIM CMJM 

HM>V[P
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S,D v !#) R[SGF WFZSGL TZO[6DF\ VG]DFG

lJ~wWGL CSLST ;FlAT G YFI tIF\  ;]WL V[J]\  VG]DFG

SZJFDF\  VFJX[  S[  T[  R[S  WFZ6 SZGFZ[  T[  R[S  S,D  !#( DF\

NXF"jIF D]HA T[GF SM> N[JFGF VYJF VgI HJFANFZLGF 5}Z[5}ZF

VYJF  T[GF  SM>  EFUDF\YL  AMH D]ST YJFGF  AN,FDF\  T[  R[S

D[/jIM CX[P

J6R}SjIM  5ZT  YI[,M  R[S  CF,G]\  SFIN[;ZG]\  N[J]\

S[ HJFANFZL VNF SZJF ;F~ H VF5JFDF\ VFJ[, CTM T[J]\ VG]DFG

SZJFDF\ VFJX[P

VFGFYL lJ~wW 5]ZJFZ SZJFGM AMHM IFG[ S[ 5ZT VFJ[,

J6R}SjIF R[SGL JT"DFGGL IFG[ CF,GM SFIN[;ZGL HJFANFZL S[

N[JF 5[8[  G CTM T[D 5]ZJFZ SZJFGM AMHM T[  R[S ,BL VF5GFZ

p5Z ZC[ K[P

VFJ]\  VG]DFG  EFZlTI  A\WFZ6GF  VG]rK[N  Z_s#f

DFZOT VF5JFDF\ VFJ[, D}/E}T VlWSFZG[ CFlG SZT]\ GYLP

EFZTGF 5]ZFJF VlWlGID !(*ZGL S,Dv!_! ;FlATLGM 

AMHM ov

H[ SM. V[D .rKTM CMI S[ T[6[ 5|lT5FNLT SZ[,L CSLSTMGL

;FlATLGF Vl:TtJ p5Z VFWFZLT SM. SFIN[;ZGF CSS VYJF

HJFANFZL lJX[ SM. ALH] gIFIF,I O[\;,M VF5[4 TM T[6[ ;FlAT

SZJ] 50X[ S[ T[ CSLSTM Vl:tFtJDF\ K[P SM. jIlST4 SM. CSLSTG]

Vl:TtJ  ;FlAT  SZJF  A\WFI[,L  CMI4  tIFZ[  ;FlATLGM  AMHM

T[ jIlST p5Z K[4 V[D SC[JFIP
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!#PP CJ[  p5ZMST  D]HAGL  SFINFSLI  HMUJF>VM  TYF  Z[S0"  p5ZGF

5]ZFJF4  OlZIFN51FGF  lJwJFG  JSL,zLGL  N,L,M4  R[S  5ZTGF

S[;MDF\  GFDNFZ  JlZQ9  TYF  ;JM"rR  VNF,T  wJFZF  9ZFJ[,

SFINFSLI l;wWF\TM lJU[Z[ wIFG[ ,[TF\  S,D !!( TYF S,D !#)

D]HAGF VG]DFGM  5|FYlDS ZLT[ OlZIFNLGL TZO[6DF\ SZJFG[ 5F+

K[  T[  VG]DFGMG]\  B\0G YJFG[  5F+ K[  VG[  T[  VG]DFGMG]\  B\0G

SZJF  5]ZTM  5|FYlDS  5]ZFJM  VFZM5LV[  ZH]  SZJFGM  K[  T[  D]HA

CF,GF  S[;GL  RRF"  SZJFDF\  VFJ[  TM  ;\HMUM  S[  H[GF  p5Z

ARFJ51F VFWFZ ZFB[  K[ T[GF p5ZYL X]\ ARFJ51F XSITFVMGL

5|A/TF  s5|L5Mg0Zg;  VMO  5|MA[AL,L8Lf  D]HA  SFINFSLI

VG]DFGMG[  B\0G  SZJF  ,FIS  5|FYlDS  5]ZFJM  ZH]  SZL  XS[,

K[ S[ S[Dm VG[ 5MTFGF p5ZGF 5]ZFJFGF AMHFDF\YL D]lST D[/JL

XS[, K[ S[ S[Dm T[ AFAT[ Z[S0" p5ZGF 5]ZFJFGL RRF" SZJFDF\ VFJ[

TM  ;NZ  SFD[  VFZM5LG[  GFDNFZ  VNF,TGM  ;Dg;  AHTF

HFT[ CFHZ ZC[, VG[ tIFZ AFN 5]ZFJFGF TASS[ CFHZ ZC[, GYLP

VF  SFD[  VFZM5LG[  OlZIFNLGL  p,8  T5F;  SZJF  5]ZTL  TS

VF5JFDF\ VFJ[, CMJF KTF\ VF SFD[ VFZM5L TZO[ OlZIFNLGL p,8

T5F; GM\WJFGL TS h05[, GYL S[ OlZIFNLGL p,8 T5F; SZL

5MTFGM SM> lJX[QF ARFJ Z[S0" 5Z ,FJL XS[, GYLP VF TASS[

EFZlTI  5]ZFJF  VlWlGIDGL  S,D  5(  D]HA  HIFZ[  V[S

51FSFZ[  SZ[, SM> SYG S[  CSLSTGM ALHF 51FSFZ wJFZF  >gSFZ

SZJFDF\  G VFJ[  S[  T[JL SM> CSLST 5ZtJ[  TSZFZ p9FJJFDF\  G

VFJ[ tIFZ[ T[JL CSLST :JLS'lT AG[ K[P JW]DF\4 VFZM5L51F[ Z[S0"

p5Z  V[JL  SM>  56  CSLST  ,FJJFDF\  VFJ[,  GYL  S[  H[GFYL
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GUMXLI[A,  .g:8]=D[g8  V[S8GL  SFINFSLI  HMUJF>  D]HA

WFZSGL TZO[6DF\ SZJFDF\ VFJTF VG]DFGG]\ B\0G YFIP

!$PP VF SFD[ VFZM5L51F V[JL SM> CSLST Z[S0" p5Z ,FJL XS[, GYL

S[4  H[GFYL  J8FJBT  VlWlGIDGL  HMUJF>  D]HA  WFZSGL

TZO[6DF\  VG]DFG  SZL  XSFI  GCLP  JW]DF\4  p5ZMST  H6FJ[,

SFINFSLI  HMUJF>VM  D]HA  Z[S0"  p5Z  ZH]  5]ZFJFG]\  D]<IF\SG

SZLV[ TM4 WL G[UMXLI[A, >g:8]D[g8 V[S8GL S,D !#( GM U]GM

5]ZJFZ YJF DF8[GL H[ VFJxIS XZTM K[ T[ VFJxIS XZTM 5]ZJFZ

YI[,  K[P VFD4  VF  SFD[  ;DU|  Z[S0"  ,1FDF\  ,[TF\  S,D

!#(  D]HAGL  TDFD  HMUJF>VMG]\  5F,G  SZJFDF\  VFJ[,  K[P

;DI DIF"NF AFAT[ SM> TSZFZ GYLP

!5PP SFINFGL  p5ZMST H6FJ[,  HMUJF>VM  ,1FDF\  ,[TF\  HIFZ[  SM>

jIlST wJFZF R[S VF5JFDF\  VFJ[, CMI TM T[ SFIN[;ZGF GF6F\

R}SJJF  AFATGM  CMJFG]\  l5|hd5XG  SZJFG]  ZC[  K[P  WL

G[UMXLI[A, >g:8]D[g8 V[S8GL S,D !#) GF VG]DFGG]\  B\0G

SZJFGL  HJFANFZL  VFZM5L  p5Z  ZC[  K[  VG[  VF  SFD[  VFZM5L

TZO[ S,D !#) C[9/GF VG]DFGG\] B\0G 5]ZTF 5]ZFJFYL VUZ TM

5|A/TFGL XSITFGF VFWFZ[ 56 SZ[, CMI TJ\] Z[S0" p5Z VFJ[,

GYL4  WL  G[UMXLI[A,  >g:8]D[g8  V[S8GL  S,D  !#(4!#)

VG];FZ4 V[S JBT R[S N[JFGF AN,FDF\  VF5JFDF\  VFJ[, CMI

VG[ R[S WFZS IMuI ZLT[  GMl8; VF5[ VG[ VFJL GMl8; AHIF

5KL 56 R]SJ6] SZJFDF\ G VFJ[ TM U]gCM YI[, K[ T[JL WFZ6F

YFI4 H[ WFZ6FG]\ B\0G SZJFGM AMHM VFZM5L p5Z K[P



JUDGMENT                                    19                                        CCNo.1054/2025

!&PP VF  SFD[  OlZIFNLV[  VG]S|D[  VF\Sv_*  YL  V;,  R[S  ZH]  SZ[,

K[ H[ R[S J\RF6[ ,[TF\ T[DF\GL VFZM5LGL ;CL V\U[ TSZFZ ,[JFDF\

VFJ[, GYLP H[YL WL G[UMXLI[A, >g:8]D[g8 V[S8GL S,D  !#(

VG[ S,D !$& D]HA 5]ZJFZ YFI K[P VG]S|D[ VF\Sv_( YL ZH]

YI[,  R[S  lZ8G"  D[DM  J\RF6[  ,[TF\  T[  A[gSGF\  lGIT  OMD"DF\

VG[ T[DF\ R[S lZ8G"G]\ SFZ6 cc.G ;OL;LIg8 Og0cc T[DH T[ A[gS

VlWSFZLGL ;CL TYF ZFpg0 ;L,JF/M CM> VG[ T[GFYL lJZ]wWGL

SM>  CSLST  ARFJ51F[  5]ZJFZ  SZ[,  G  CM>4  WL  G[UMXLI[A,

>g:8]D[g8  V[S8GL  S,D !$& D]HA  T[  5]ZFJFDF\  U|FCI  ZFBJF

5F+ K[P VF\Sv_) GL GMl8; J\RF6[ ,[TF\ T[DF\ OlZIFNJF/M R[S

5ZT YIFG] VG[ VF R[SGL ZSD DF\U6L SZJFDF\ VFJ[, K[P VF

GMl8; WL G[UMXLI[A, >g:8]D[g8 V[S8GL S,D !#(sALf D]HA

CMJFG] 5]ZJFZ YFI K[P VF GMl8; VFZM5LG[ AHL UI[, CMJF KTF\

VFZM5LV[  GMl8; AHIF  AFN lNGv!5 DF\  VFZM5L  TZO[  R[SGL

ZSD R}SJL VF5[, CMI T[ CSLST VF SFD[ Z[S0" 5Z VFJ[, GYLP

JW]DF\  VFZM5LV[  ;F{  5|YD  V[  ;\TMQFSFZS  ZLT[  5]ZJFZ  SZJFG\]

K[  S[  T[DGF  BFTFGM  R[S  OlZIFNL  5F;[  S[JL  ZLT[  5CM\rIMP  VF

SFD[ VFZM5LV[ VF\Sv_* YL ZH] R[S T[DGF BFTFGM GYL S[ T[DF\

5MTFGL ;CL GYL T[ AFAT[ VFZM5LV[ 5]ZFJFGF TASS[ CFHZ ZCL

SM> TSZFZ ,LW[, GYLP tIFZ[ WL G[UMXLI[A, >g:8]D[g8 V[S8GL

S,D  !!(sHf  D]HA4  R[S  WFZS  IMuI  ;DI[  WFZS  CMJFG]\

DFGJFG]\  K[4  T[YL  VFZM5LV[  ;FlAT  SZJ]  50X[  S[  R[S

OlZIFNLG[  VF5JFDF\  VFjIM  G  CTMP  VF  TASS[  Z_!)

V[PVF>PVFZPs;]PSMPf  $&!*4  V[DPVaAF;  CFHL  lJZ]wW
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8LPV[GP RgGFS[XJFGF R]SFNFDF\ GFDNFZ ;]l5|D SM8[" 9ZFjIF D]HA

VFZM5LV[  5MTFGM  R[S  OlZIFNL  5F;[  S[JL  ZLT[  5CM\R[,

T[  AFAT[ plRT 5]ZFJM S[  B],F;M ZH]  SZJM HM>V[P  CFY 5ZGF

S[;DF\  56 VF\Sv_* YL ZH]  R[S  OlZIFNL  5F;[  S[JL  ZLT[  UI[,

T[ V\U[ SM>H ;\TMQF SFZS B],F;M VF SFD[ VFZM5L TZO[ ZH] G CM>4

CF,GL VF OlZIFN SZJFDF\ VFJ[, K[ H[ IMuI VG[ jIFHAL CMJFG]

H6FI K[P

!*PP VF SFD[ Z[S0" 5ZGL TDFD CSLST HMTF\ OlZIFNLV[ WL G[UMXLI[A,

>g:8]D[g8 V[S8GL S,D !#( GL SFIN[;ZGL HMUJF>G]  5F,G

SZL  CF,GL  VF  OlZIFN  SZ[,  K[4  T[J\]  :5Q8  YFI

K[ VG[ HIFZ[ OlZIFNL TZOYL WL G[UMXLI[A, >g:8]D[g8 V[S8GL

S,D  !#(  GL  SFIN[;ZGL  HMUJF>G]\  5F,G  SZJFDF\  VFJ[,

K[  T[JF ;\HMUMDF\ WL G[UMXLI[A, >g:8]D[g8 V[S8GL S,D  !!(

VG[  S,D !#) DF\  H6FJ[,  SFIN[;ZG]\  l5|hd5XG OlZIFNLGL

TZO[6DF\  YFI  VG[  T[  D]HA  VFZM5LV[  OlZIFNJF/M  R[S

OlZIFNLGF  SFIN[;ZGF  ,[6F\  5[8[  VF5[,  K[  T[J]\  :5Q856[  VF

OlZIFNGF SFD[  5]ZJFZ YFI K[P  CJ[  VF SFIN[;ZGF l5|hd5XGG]\

B\0G  SZTM  5]ZFJM  VF5JFGL  HJFANFZL  VFZM5LGF  XLZ[  K[4

S[ H[ VF SFD[ VFZM5LV[ lGEFJ[, GYLP

!(PP CF,GF  S[;DF\  HM>V[  TM  OlZIFNLGL  OlZIFN  TYF  Z[S0"  p5ZGF

5]ZFJFVMG]\  p5ZMST  SZ[,  D]<IF\SG  wIFG[  ,[TF\  CF,GL

OlZIFNJF/F R[SGF VG];\WFG[ VFZM5LGL HJFANFZL 9ZFJL XSFI

T[J\] :5Q8 YFI K[ SFZ6 S[4 VFZM5LV[ WL G[UMXLI[A, >g:8]D[g8

V[S8 S,D !#) GF :8[rI]8ZL l5|hd5XGGM ZLA8, 5]ZFJM VF5[,
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GYL  VG[  VFD  VF  :8[rI]8ZL  l5|hd5XGG]\  B\0G  YT]\  GYL

VG[  VF\Sv_!  GL  OlZIFN  D]HA  VFZM5L  ;FD[  SFIN[;ZGM  WL

G[UMXLI[A, >g:8]D[g8 V[S8GL S,D !#( D]HAGM U]GM AGTM

CMI T[J] :5Q8 YFI K[P

!)PP CJ[4 VF SFD[ VF VNF,T ZH] p5ZMST 5]ZFJFGL RRF" SIF" D]HA

V[JF  TFZ6 p5Z VFJ[, K[  S[4  OlZIFNJF/M R[S  VFZM5L  wJFZF

OlZIFNLG[ AFSL ,[6F\ 5{SLGL HJFANFZL VNF SZJF 5[8[ VF5[, K[[P

H[ 5]ZFJM OlZIFNL TZO[ ZH] YI[, K[ T[G[ B\0G SZTM 5]ZFJM VFZM5L

TZO[  ZH]  GYL  H[YL4  ZH]  YI[,  5]ZFJMVMG[  ,1FDF\  ,[TF\  OlZIFNL

TZO[GL N,L,MDF\ TyI H6FI K[P  JW]DF\4 ;NZC] R[S OlZIFNL 5F;[

S[JL ZLT[ UI[, T[ AFAT[ 56 SM> ;RM8 5]ZFJM VFZM5L TZO[ ZH]

GYL  S[  T[  AFAT[  VFZM5L  5MTFGF  ALPV[GPV[;PV[;PGL  S,D

#5! VgII[ GM\WJFDF\  VFJTF V[OPV[;PDF\  B],F;M SZJF CFHZ

ZC[,  GYLP  VF  TASS[  GFDNFZ  ;]l5|D  SM8"GM    Z_ZZ  H[V[S;

s;]PSMPf))*  4 5LP Z;LIF lJZ]wW VaN], GhZ VG[ ALHFVMGM

R]SFNM wIFG[ ,[JFDF\ VFJ[ TM T[DF\ 9ZFjIF D]HA WL G[UMXLI[A,

>g:8]D[g8  V[S8GL  S,D  !#)  V[  V[S  J{WFlGS  WFZ6F  5]ZL

5F0[ K[4 R[S VG[ C:TF1FZ AFAT[ VFZM5LV[ TSZFZ p9FJ[, G CMI

tIFZ[  V[J]\  DFGL  ,[J]\  H~ZL  K[  S[4  R[S  N[J]\  VYJF  HJFANFZLGF

lGSF, DF8[  HFZL  SZJFDF\  VFjIM K[P  JW]DF\  ;NZ R]SFNFDF\  V[J\]

56  5|:TFl5T  SZ[,  K[  S[4  S,D  !#)  GF

VG]DFGG[  SFZ6[ OlZIFNLV[  sG[RZ VMO 8=Fgh[SXG VYJF ;M;"

VMO  O\0f jIJCFZGL  5|S'lT  VYJF  E\0M/GF  :+MT ATFJJFGL

H~Z GYLP JW]DF\ OlZIFNLV[ ZH] SZ[, 5]ZFJFG] B\0G SZTM 5|FYlDS
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5]ZFJM  56  VFZM5L  TZO[  ZH]  GYL4  H[YL  Z[S0"  5ZGF  ZH]  YI[,

5]ZFJMVMG[  ,1FDF\  ,[TF\  OlZIFNL  TZO[GL  N,L,MDF\  TyI H6FI

K[ T[D VF VNF,TG]\ DFGJ] K[P

Z_PP VFD4 p5ZMST  5[ZFVMDF\  lJUTJFZ  SZ[,  RRF"  D]HA

OlZIFN51F[  V[  CSLST  lGoX\S56[  5]ZJFZ  SZ[,  K[  S[4  VF

SFD[  VF\Sv_*  JF/M  V;,  R[S  VFZM5LV[  OlZIFNL  5F;[YL

CFYpKLGF  ,LW[, GF6F\GL   HJFANFZL  VNF  SZJF  DF8[  VF5[,

CTM  VG[  VFZM5LV[  T[  ZLT[  WL  G[UMXLI[A, >g:8]D[g8  V[S8GL

S,D  !#(  D]HAGM  lX1FF  5F+  U]GM  VFRZ[,  K[  H[

;FD[ VFZM5LV[ T[ CSLSTG]\ B\0G SZTM 5]ZFJM ZH] SZ[, GYL T[JF

;\HMUMDF\  TYF  WL  G[UMXLI[A,  >g:8]D[g8  V[S8  VgJI[GF

SFINFSLI  VG]DFG  VFWFZ[  OlZIFNLV[  5MTFG]\  SFIN[;ZG]\  ,[6]\

5]ZJFZ SZ[, CM. D]N'F G\AZ Z GM HJFA 56 CSFZDF\ 9ZFJL D]N'F

G\AZ # 5ZtJ[ GLR[ D]HA C]SD SZJFDF\ VFJ[ K[P

Z!PP D]N'F G\AZ # GL RRF" ov

VFD4 p5ZMST D]HA Z[S0"  p5ZGL ;DU| CSLSTM4 N,L,M T[DH

JZLQ9  TYF  ;JM"rR  VNF,TMV[  9ZFJ[,  R]SFNFVMDF\  WL

G[UMXLI[A,  >g:8]D[g8  V[S8  VgJI[  5|:YFl5T  SZ[,

l;wWFTMG[ wIFG[ ,[TF\ T[DH p5ZMST D]N'F G\AZ ! VG[ Z DF\ SZ[,

lJ:T'T  RRF"  VG[  H6FJ[,  SFZ6M;Z  OlZIFN51F  VFZM5L

lJZ]wWGM VF1F[5LT U]GM X\SFYL 5Z 5]ZJFZ SZJFDF\ ;O/ ZC[, CM.

VFZM5LG[  T[GL ;FD[GF U]GF DF8[  TS;LZJFG 9ZFJJF gIFIMRLT

H6FT] CM.  GLR[ D]HA C]SD SZJFDF\ VFJ[ K[P

voo  C]SD oov
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v VF  SFDGF  VFZM5L  5|lJ6l;\C  XGl;\C  AFZLVF4  ZC[PAMZ5]ZF

5|FYlDS  XF/F4  D]\PDFTZ4  TFPDFTZ4  HLPB[0FP

JF/FG[ ALPV[GPV[;PV[;PGL S,D Z*(sZf VgJI[ T[GL ;FD[GF

WL G[UMXLI[A, .g:8]=D[g8 V[S8GL S,D !#( D]HAGF lX1FF5F+

U]GF  DF8[  TS;LZJFG  9ZFJJFDF\  VFJ[  K[4  ;AA  SFD

VFZM5LG[ ;HF DF8[ ;F\E/JF D],TJLP

v p5ZMST C]SD VFH TFPZ_DL4  DFC[  V[l5|,4  ;G[  Z_Z& GF  ZMH
B]<,L VNF,TDF\  JF\RL HFC[Z SIM"P

TFPZ_P_$PZ_Z&                                    sDC[XS]DFZ RLDG,F, 58[,f
:Y/o B[0FP                                         VlWS RLO HI]l0lXI, D[lH:8=[84
                                                                                   B[0FP
                                                              [ GJ 01199 ]
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ZZPP VF SFD[ ;HF V\U[ ;F\E/JF ;F~ VFZM5LGF JFZ\JFZ 5MSFZ SZJF

KTF\  VFZM5L   S[  VFZM5L  TZO[  T[DGF  lJPJSL,zL  CFHZ  GYL

S[ VFZM5L TZO[ SM> ZH]VFT GYLP V+[ V[ p<,[BGLI K[ S[4 ;NZ

SFD[  VFZM5L  36F  ;DIYL  VNF,T  ;D1F  CFHZ  ZC[,  GYL

T[DH ;NZ SFD[ VFZM5LGM OlZIFNLGL p,8 T5F; SZJFGM TYF

lJX[QF  HJFA  GM\WJFGM  VG[  tIFZ  AFN  N,L,GM  CSS  A\W

SZJFGM  C]SD  SZJFDF\  VFJ[,  K[P  VFHZMH  56  VFZM5L

G[ R]SFNFGF TASS[ CFHZ YJF TS VF5JF KTF\4 VFZM5L S[ T[GF

TZO[   SM>  JSL,zL  R]SFNFGF  TASS[  56  CFHZ  GYLP

HIFZ[ OlZIFN51F[  lJPJSL,zL JLP0LP5FZ[B H6FJ[ K[ S[ VFZM5L

lJZ]wW OlZIFN51F[ S[; ;FlAT SZ[, K[ VG[ VFZM5LV[ .ZFNF5]J"S

5MTFGF lJ~wWGL 8=FI, U[ZCFHZ ZCL lJ,\lAT SZ[, K[ VG[ VF

8=FI,  5]ZL  YTF  36M  ;DI  jITLT  YI[,M  K[P  H[YL

OlZIFNLG[ R[SGL ZSDG] jIFH ;FY[ J/TZ VF5JFGM C]SD SZJM

HM.V[  VG[  VFZM5L  U[ZCFHZ  ZC[,  CM.4  T[VM  lJ~wW  ;HF

JMZg8 .:I] SZL T[VMG[ GxIT SZJF HM.V[P 

Z#PP OlZIFN 51F[ lJPJPzLGL ZH]VFT wIFG[ ,LWLP VF SFD[ V[ CSLST

K[ S[4 VFZM5LGL %,L Z[S0" YIF AFN TYF OlZIFNLGM 5]ZFJM ZH]

YIF  AFN  VFZM5L  51F[  OlZIFNLGL  p,8  T5F;4  VFZM5LGF

JWFZFGF  lGJ[NG4  VFZM5L51FGL  N,L,  T[DH  R]SFNFGF

;DI[ SM> CFHZ ZC[,F GYLP V[ CSLST K[ S[4 VFZM5LGM ARFJGM

VlWSFZ ZC[,M K[ VG[ T[G[ SM. 5|SFZ[  KLGJL S[ DIF"lNT SZL G

XSFI4 5Z\T] ;FYM;FY HIFZ[ VFZM5L 5MTFGM ARFJGM VlWSFZ

JF5ZJFDF\  .ZFNF5]J"S  .gSFZ  SZ[  TM  T[G[  VFJM  VlWSFZ  5]ZM
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5F0JF JFZ\JFZ  VDIF"lNT ;DI ;]WL  TS VF5JL  56 plRT

GYLP VF SFD[ VFZM5LG[ ;Dg; AHTF HFT[ VNF,T ;D1F CFHZ

YI[, K[4 T[DGL VF U]GFGF SFD[ %,L Z[S0" SZJFDF\ VFJ[,L K[ VG[

VFZM5L TZO[ S[;DF\ D]NT 56 DF\UJFDF\ VFJ[, K[ VG[ tIFZAFN

VFZM5L  CFHZ  ZC[JFG]\  A\W  SZL  N[  K[P  VFD  VFZM5LV[  5MTFGF

ARFJGM VlWSFZ HFT[ H HTM SIM" U6FIP H[YL 5]ZFJFGF NZ[S

TASS[ S[ HIFZ[ VFZM5L CFHZ G ZC[ tIFZ[ T[VMG[ CFHZ ZBFJJF

DF8[  OZLYL  VNF,T wJFZF  5|M;[;  SZJFDF\  VFJ[  TM  OlZIFNLGF

h05YL  S[;  R,FJJFGF  VlWSFZG[  lJ5ZLT  G]S;FG  YFI  K[P

G[UMXLI[A,  .g:8=]D[g8  V[S8GL  HMUJF.VM  VG];FZ

SFINFV[  VF S[;MGF lGSF, DF8[  56 ;DI DIF"NF GSSL SZ[,

K[ tIFZ[  VFZM5L OST :J{lrKS ZLT[ U[ZCFHZ ZC[ T[ DF8[  JFZ\JFZ

5|M;[; .:I] SZL T[G[ ARFJGM VlWSFZ VF5JM plRT GYLP VFD

SZJFYL  OlZIFNLGF  S[;  h05YL  R,FJJFGF  VlWSFZG[  CFlG

5CMR[ K[P H[YL CJ[ HIFZ[ VFZM5L p,8 T5F;4 JWFZFGF lGJ[NG4

N,L, T[DH R]SFNFGF TASS[ 56 CFHZ ZC[, GYL tIFZ[ V[ 5|`G

pNEJ[ K[ S[ X]\ VFZM5LG[ T[GL U[ZCFHZLDF\4 ;F\E?IF JUZ ;HFGM

C]SD  SZJM  plRT  K[P  CF,GM  S[;  T[  G[UMXLI[A,  .g:8=]D[g8

V[S8GL  S,Dv!#(  D]HAGF  U]GFGM  K[  VG[  T[YL  SFINFSLI

5|A\WM VG];FZ VFZM5LG[ ;HF V\U[ ;F\E/JM OZlHIFT GYLP VF

TASS[  GFDNFZ  U]HZFT  CF.SM8"GM  Z_!*s#f  HLPV[,PVFZP

Z#5#4  XZN  H[9F,F,  ;FJ,F  lJP  :8[8  VMO  U]HZFTGM

R]SFNM  wIFG[  ,[JM  VlT  VFJxIS  K[P  GFDNFZ  U]HZFTGL  J0L

VNF,T[ WL G[UMXLI[A, .g:8=]D[g8 V[S8GL S,D !#( D]HAGF
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S[;DF\  5[ZF G\PZZ4 Z5 DF\  ;LPVFZP5LP;LPGL S,D #5#s*f GL

HMUJF.VMG[  wIFG[  ,.G[4 VFZM5LGL  U[ZCFHZLDF\  R]SFNM  HFC[Z

SZL4 ;HF ;\E/FJJFGF C]SDG[  IMuI VG[ gIFlIS 9ZFJ[, K[P

H[ 5[ZF G\PZZ4 Z5 GLR[ D]HA K[P 

22. So far as the first  question is concerned as

regards the pronouncement of the judgment

and order of conviction and sentence in the

absence of the applicant accused, I am of the

view that no illegality could be said to have

been committed by the trial Court. 

25. However,  the  judgment  that  the  learned

Magistrate may pronounce in the absence of

the  accused  by  itself  will  not  vitiate  the

judgment. Subsection (7) of Section 353 of

the  Cr.P.C.  clearly  lays  down  that  no

judgment  delivered  by  any  criminal  court

shall be deemed to be invalid by reason only

of the absence of any party.

VFD p5ZMST R]SFNFDF\ GFDNFZ U]HZFT CF>SM8"GF 9ZFjIF

D]HA VFZM5LGL U[ZCFHZLDF\ ;HFGM R]SFNM HFC[Z SZL XSFI T[D

K[P  CFY  5ZGF  S[;DF\  56 VFHZMH  VFZM5L  HFT[  S[  JSL,zL

DFZOT[ CFHZ GYL S[ VFZM5LGL CFHZL DFOL V\U[ SM> VZHL ZH]

GYL H[YL VFZM5LGL U[ZCFHZLDF\4  VFZM5L lJ~wW R]SFNM HFC[Z

SZL4 ;HF SZJL plRT H6FI K[P

Z$PP CJ[ VF VNF,T[ OlZIFNL TYF VFZM5L TZO[GL p5ZMST D]HAGL

ZH]VFTM  TYF SFINFSLI HMUJF>VM ,1FDF\ ,LW[, K[P ;FDFgI

ZLT[  ;HFGL  DF+F  S[JL  CMJL  HM>V[  T[  AFAT[  GFDNFZ  J0L
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VNF,T TYF ;JM"rR VNF,TGF DFU"NX\"S  R]SFNFVM p5,aW

K[P CF, ;DFHDF\ V[S 51FSFZ 5F;[YL ALHM 51FSFZ GF6F\ D[/JL

T[  ;FD[  R[SM ,BL VF5[  K[  VG[ R[SM JUZ :JLSZFI[  5ZT YTF\

ZC[ K[ T[DH VFJF AGFJGL OlZIFN SZGFZ OlZIFNLG[ T[GF GF6F\

56 5ZT SZTF\ GYL T[ B]A H U\ELZ AFAT U6FI  VG[ VFJF

VFlY"S U]gCFVMG]\ 5|DF6 lNGv5|lTlNG B]AH JWL ZCI]\ K[ H[GF

p5Z V\S]X ZFBJM H~ZL K[ VG[ VFJF VFlY"S U]gCFVM VFRZTF

>;DMG[  p¿[HG  G  D/[  VG[  ;DFHDF\  NFB,M  A[;[  T[DH  WL

G[UMXLI[A, .g:8]D[g8 V[S8GL S,D !#( GM U]GM VFlY"S U]GM

K[ VG[ lNG 5|lTlNG R[S 5ZT OIF"GF S[;MDF\ GM\W5F+ JWFZM Y>

ZC[,  K[P  H[YL  VFJF  U]GFDF\  C/JFX  ZFBJFYL  ;DFHDF\  BM8M

;\N[X HFI T[D K[ VG[ VFJF U]GFDF\ ALPV[GPV[;PV[;PGL S,D

$_! VYJF 5|MA[XG VMO VMO[g0;"GL HMUJF>VMGM SM>56

ZLT[  ,FE  VF5JM  gIFIL  H6FT]  GYL4  5Z\T]  S[;GL  CSLSTM

VG[ R[SGL ZSD wIFG[ ,[TF\ DC¿D ;HF G SZTF DC¿D ;HFYL

VMKL ;HF SZJF DF8[ jIFHAL SFZ6 CMJFG] H6F> VFJ[ K[P

Z5PP VFZM5L  ;FD[  5]ZJFZ  YI[,  U]GM  HMTF\  VFZM5LG[  WL

G[UMXLI[A, .g:8]D[g8  V[S8GL S,D !#( D]HA S[NGL  ;HF

A[ JQF" ;]WL ,\AFJL XSFI VG[ N\0GL ZSD R[SDF\ H[ ZSD H6FJL

K[ T[GFYL AD6L Y> XS[ K[P VF SFD[ OlZIFNL TZO[GL ZH]VFT

D]HA  VFZM5LV[  OlZIFNL  5F;[YL  CFYpKLGL  ,LW[,  ZSDGL

HJFANFZL VNF SZJF R[S VF5[, H[ 5ZT OZTF\ R[SGL ZSD 56

R]SJ[, GYL T[YL  T[VMG[  36]  V[J]  VFlY"S  G]S;FG YI[, K[4

H[YL VF SFD[ OlZIFNLG[ VFZM5L 5F;[YL ALPV[GPV[;PV[;P S,D
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#)5 D]HA J/TZ V5FJJ]\ gIFIMlRT H6FI K[P J/TZGL ZSD

GSSL  SZTL  JBT[  D[lH:8[=8zLV[  V[JL  lJRFZ6F  SZJFGL

K[  S[  OlZIFNLG[  J/TZ  R]SJJF  V\U[  V[JM0"  SZJFGL  ;¿F  K[P

VFD4  HIFZ[  D[lH:8[=8zLG[  ,FU[  S[4  OlZIFNLG[  J/TZ  VF5J]

HM>V[ TM T[ S[NGL ;HF SIF" 5KL OlZIFNLG[ J/TZ V\U[ C]SD SZL

XS[ K[4 H[ ALPV[GPV[;PV[;PGL S,D #)5 DF\ SM> DIF"NF GSSL

SZJFDF\  VFJL GYLP ;HF VG[ J/TZ lJX[GF 5|`GM 8=FI, SM8["

lJRFZJFGF ZC[ K[P Z__! V[PVF>PVFZPs;]PSMPf5&*4 5\SHEF>

GULGNF;  58[,  lJZ]wW  :8[8  VMO  U]HZFTGF  R]SFNFDF\

GFDNFZ ;JM"rR VNF,T[ R[SGL 5]Z[5]ZL  ZSD OlZIFNLG[  J/TZ

TZLS[  R}SJL VF5JF DF8[  C]SD SZ[,P H[YL  D[lH:8[=8zL OlZIFNL

TYF VFZM5LG[ ;F\E/L jIFHAL J/TZGM C]SD GSSL SZL XSX[P

GFDNFZ  ;]l5|D  SM8["  Z_!!  V[PVF>PVFZP  s;]PSMPf  Z5&&4

SF{X<IF  N[JL  D;\N  lJZ]wW  ~5lSXMZ  BMZGF R]SFNFDF\  9ZFJ[,

K[ S[4  “  the offence under Section 138 of the N.I. Act is

almost in the nature of civil wrong which has been given

criminal  overtone,  and  imposition  of  fine  payable  as

compensation is sufficient  to meet the ends of justice."

JW]DF\  GFDNFZ  ;]l5|D  SM8["  Z_!ZsZf  HLPV[,PV[RP!#5#4

VFZPlJHIG  lJZ[wW  A[AL  VG[  ALHFVMGF  R]SFNFDF\  9ZFJ[,

K[ S[4  "the direction to pay the compensation by way of

restitution  in  regard  to  the  loss  on  account  of  the

dishonour of the cheque should be practical and realistic.

So, in a prosecution under Section 138 of the N.I. Act, the

compensatory  aspect  of  remedy should  be  given much
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priority  over  punitive  aspect."  VFD4  OlZIFNLGF

lJPJSL,zLGL  ZH]VFT  VG[  VFZM5LGL  5lZl:YlT  wIFG[  ,[TF\

TYF  ;NZ  R]SFNFDF\  5|:YFl5T  YI[,  l;wWFTM  wIFG[  ,[TF\

OlZIFNLG[  J/TZ  5[8[  R[SGL  ZSD  R}SJL  VF5JFDF\  VFJ[  TM

OlZIFNLG[  VFlY"S  G]S;FG  G  HFI  VG[  VF  5|SFZGF  U]GF

VFRZGFZFVMG[ IMuI GxIT D/L ZC[ VG[ ;DFHDF\ IMuI ;\N[XM

5CM\R[ VG[ OlZIFNLG[ 56 IMuI gIFI D/L ZC[ T[D K[P

Z&PP JW]DF\4  VF  SFD[  VFZM5LGL  U[ZCFHZLDF\  ;HFGM  C]SD  OZDFjIF

AFN VFZM5L lJ~wW HFC[Z SZ[, ;HFGM VD, SZJFGL SFI"JFCL

V\U[  56 GFDNFZ  U]HZFT CF.SM8"GF  Z_!*s#f HLPV[,PVFZP

Z#5#4  XZN  H[9F,F,  ;FJ,F  lJZ]wW  :8[8  VMO  U]HZFTGF

R}SFNFDF\  5[ZF  G\PZ*  DF\  GLR[  D]HA  9ZFJ[,  K[P  H[  5[ZF  G\PZ*

GLR[ D]HA K[P 

27. So far as the second question is concerned, I

am of the view that the trial Court committed

no error in issuing a non-bailable warrant of

arrest  having  noticed  that  the  the  accused

was  not  present  at  the  time  of

pronouncement of the judgment and order of

conviction  and  sentence  in  view  of  the

provisions of Section 418 (2) of the Cr.P.C.

Under Subsection (2) of Section 418 of the

Cr.P.C.,  when  the  accused  sentenced  to

imprisonment is not present in the Court, the

Court has to issue a warrant of his arrest and

the sentence shall commence on the date of

his  arrest.  I  am  of  the  view  that  the

Magistrate had two options. He could have,

before pronouncement of  the judgment and
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order  of  conviction  and  sentence,  enforced

the attendance of the applicant accused in the

Court  or  pronounce  the  judgment  in  the

absence of the accused and issue warrant of

arrest. The learned Magistrate thought fit to

adopt  the  latter  part  of  the  procedure  i.e.

pronounced  the  judgment,  and  thereafter,

proceeded to issue a warrant under Section

418(2) of the Cr.P.C. 

Z*PP VFD4 GFDNFZ U]HZFTGL J0L VNF,T[ p5ZMST R]SFNFDF\ 9ZFjIF

VG];FZ4 VF TASS[ VFZM5LG[ T[GL U[ZCFHZLDF\  ;HF SZL4 T[GL

lJ~wW  ALPV[GPV[;PV[;PGL S,D $5(sZf D]HA T[G[ H[,DF\

DMS,JFGF  C[T]  DF8[  ALPV[GPV[;PV[;PGL  S,D  *Z

sALPV[GPV[;PV[;P GD]GF G\PZf VG];FZG]\  V[Z[:8 JMZg8 .:I]

SZJ]\  plRT H6FI K[P  VF  p5ZF\T  VF  TASS[  VFZM5LG[  ;HF

SZJFDF\  VFjIF  AFN  V[Z[:8  JMZg8GL  AHJ6L  V\U[  GFDNFZ

;]5|LD SM8["  Z_!5s!#f V[;P;LP;LP  #&Z4 ,<,Gl;C lJZ]wW

:8[8 VMO p¿Z 5|N[XGF R]SFNFDF\  5[ZF G\P( DF\  SZ[, VJ,MSGM

56 HMJF H~ZL K[4 S[ H[ GLR[ D]HA K[P

8. .......  The  difficulty,  in  our  opinion,  arises

when  the  warrants  so  issued  by  the  Court

concerned remain unexecuted. This happens

not only in cases where the accused has been

convicted and sentenced by the trial court but

also  where  an  appeal  or  revision  preferred

against  the  conviction  is  eventually

dismissed  by  the  High  Court. There  is  no

manner of  doubt that even in such cases the

court is under an obligation after receipt of
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an  intimation  about  the  dismissal  of  the

appeal or revision preferred by the convicts,

to  follow the  procedure  under  Section  418

for apprehension of the accused, in case he

has  not  surrendered  voluntarily,  and  to

commit him to jail to undergo the sentence

awarded to him. Experience, however, shows

that  when  warrants  are  forwarded  to  the

police  for  execution  the  same  remain

unexecuted for years as noticed by us in the

case at hand where despite the dismissal of

the appeal filed by two of the life convicts,

held guilty of a double murder, had remained

at large for considerably long period.

( emphasis supplied) 

Z(PP VFD  GFDNFZ  ;]5|LD  SM8"[  VFJF  ;HF  AFN  .:I]  YTF  V[Z[:8

JMZg8GL AHJ6L V;\TMQFSFZS ZLT[ YTL CMJFG]\ VJ,MSG 56

SZ[, K[P tIFZ[  HM VFJF ;HF V\U[  .:I]  SZJFDF\  VFJTF V[Z[:8

JMZg8GL  IMuI 5|SFZ[  AHJ6L YFI T[  ;]lGl`RT SZJ]\  plRT

H6FI  K[P  VF  p5ZF\T  VFJF  V[Z[:8  JMZg8GL  AHJ6L  p5Z

N[BZ[B  ZFBJL  56  plRT  H6FI  K[P  SFZ6  S[  HM

TS;LZJFGG[ ;HF V\U[ .:I] SZJFDF\ VFJTF JMZg8GL AHJ6L

H G YFI TM T[GFYL ;DU| 8=FI, lGZY"S AGL HFI VG[ gIFIGM

C[T]  56  DFIM"  HFIP  CJ[  ALPV[GPV[;PV[;PGL  S,D  *$4*5

VG];FZ4  VNF,T  JMZg8GL  AHJ6L  5MTFGL  CS]DTDF\

UD[  T[  jIlSTG[  ;M\5JFGL  ;¿F  WZFJ[  K[P  VF  ;\HMUMDF\

VFZM5LG[  TS;LZJFG  9ZFJJFDF\  VFJTM  CM.4  VFZM5L

lJ~wW  .:I]  SZJFDF\  VFJT]\  V[Z[:8  JMZg8  TFSLN[  AHJ6L

https://indiankanoon.org/doc/965532/
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DF8[  5M,L;  >g:5[S8ZzL  DFTZ  5M,L;  :8[XGGFVMG[  ;M\5J]\

plRT H6FI K[P  VF  p5ZF\T  VF S[;DF\  VFZM5LG[  TS;LZJFG

9ZFJFI[,  CM.4  p5ZMST TDFD RRF"  wIFG[  ,. C]\  GLR[  D]HA

VFBZL C]SD SZ]\ K]\P 

        qq VFBZL C]SD qq

!P VF SFDGF VFZM5L 5|lJ6l;\C XGl;\C AFZLVF4 ZC[PAMZ5]ZF 5|

FYlDS  XF/F4  D]\PDFTZ4  TFPDFTZ4  HLPB[0FP

JF/FG[ ALPV[GPV[;PV[;PGL S,D Z*(sZf VgJI[ T[GL ;FD[GF

WL G[UMXLI[A, .g:8]=D[g8 V[S8GL S,D  !#( D]HAGF U]GF

DF8[ V[S JQF"GL ;FNL S[NGL ;HF EMUJJFG]\ OZDFJJFDF\ VFJ[ K[P

ZP ALPV[GPV[;PV[;PGL  S,D  #)5s#f  VG];FZ  VFZM5LV[

~FP!4)_4___qv  sV\S[  ~l5IF  V[S  ,FB  G[J]  CHFZ  5]ZFf

OlZIFNLG[  J/TZ 5[8[  VF  C]SDGL  TFZLBYL  +6 DF;GL  V\NZ

R}SJL VF5JFGM C]SD SZJFDF\ VFJ[ K[P  

#P VF  SFDGF\  VFZM5L  5|lJ6l;\C  XGl;\C  AFZLVF  VFHZMH

VNF,TDF\  CFHZ ZC[,F  G CM. VG[  T[VMGL U[ZCFHZL  V\U[  SM.

SFZ6 TS;LZJFG  TZO[  ZH]  YI[,  G CM.4  TS;LZJFG  lJ~wW

ALPV[GPV[;PV[;P  GD]GF  G\PZ  G]\  S,D  *Z  VG];FZG]\  V[Z[:8

JMZg84  TS;LZJFGG[  H[,DF\  DMS,JFGF  C[T];Z  .:I]  SZJFGM

C]SD SZJFDF\ VFJ[ K[P 

$P VF  GD]GF  G\PZ  G]\  S,D *Z  VG];FZ  .:I]  SZ[,  V[Z[:8  JMZg8

AHJ6L VY["  5M,L; >g:5[S8ZzL DFTZ 5M,L; :8[XG GFVMG[

DMS,J]\P  5M,L; >g:5[S8ZzL DFTZ  5M,L; :8[XGGFVMG[ V[JM

VFN[X SZJFDF\ VFJ[ K[ S[4 T[VMV[ VF V[Z[:8 JMZg8GL AHJ6L
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TFSLN[ SZJL VG[ HIF\ ;]WL VF S,D *Z D]HAGF V[Z[:8 JMZg8GL

AHJ6L G YFI tIF\  ;]WL4 NZ DF;GL !,L TFZLB[  VF V[Z:8

JMZg8GL AHJ6L VY[" X]\  5U,F ,[JFDF\  VFJ[,F K[ T[GM lZ5M8"

V+[GL VNF,TG[ SZJMP

5P VFZM5LG[ V8S SIF" AFN V+[GL VNF,TDF\ ZH] SZJFDF\  VFJ[,

tIFZ[ ALPV[GPV[;PV[;PGL S,D $_$ VgJI[ VF R]SFNFGL V[S

5|DFl6T SZ[, GS, lJGF D]<I[ 5]ZL 5F0JLP

 

v  p5ZMST C]SD VFH TFPZ_DL4 DFC[  V[l5|,4 ;G[ Z_Z& GF ZMH

B]<,L VNF,TDF\  JF\RL HFC[Z SIM"P

TFPZ_P_$PZ_Z&                      sDC[XS]DFZ RLDG,F, 58[,f

:Y/o B[0FP                                        VlWS RLO HI]l0lXI, D[lH:8=[84

                                                                                  B[0FP

                                                                     [ GJ 01199 ] 


