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pPJPVFP5]bT4 W\WM o GMSZL4 
ZC[PN,F,GM 8[SZM4 D]\PB[0F4 TFPHLPB[0FP
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qq R]SFNM qq

!PP OlZIFN 51FGF S[;GL 8]\SDF\ CSLST V[JL K[ S[4 VF SFDGF OlZIFNL

TYF  VFZM5L  A\G[  B[0F  D]SFD[  V[SH  Ol/IFDF\  ZC[TF  CMI

V[SALHFGF 5lZlRT VG[ 5Z:5Z lD+TFGF ;FZF ;\A\W WZFJ[ K[P

H[YL OlZIFNLG[ VFZM5L p5Z B]AH 5FSM lJ`JF; VG[ EZM;M K[P

VFZM5LG[  V[l5|,vZ_Z5  GL  ;F,DF\  ;FDFHLS  5|;\U

DF8[  TFtSF,LS  5{;FGL  H~Z  50TF\  OlZIFNLGF  3Z[  ~A~  D/L

~FPZ4__4___qv5]ZFGL  V[S  DF;  DF8[  CFYpKLGF   GF6F\GL

DF\U6L SZ[,P H[YL4 OlZIFNL 5F;[ jIJ:YF CMI TFP!*P_$PZ_Z5

GF  ZMH  VFZM5LGL  DF\U6L  D]HAGF  ~FPZ4__4___qv5]ZF

CFYpKLGF T[DGF 3Z[YL  ZMS0F  VF5[,F VG[  T[  JBT[  VFZM5LV[

;NZ ZSD V[S DF;DF\ 5ZT VF5JFGM 5FSM JFINM SZ[,P tIFZAFN

JFINF D]HA VFZM5LV[ ;NZ GF6F\ 5ZT G SZTF\ OlZIFNLV[ ;NZ

GF6F\GL  S0S  p3ZF6L  SZTF\  VFZM5L  OlZIFNLGF  3Z[  VFJ[,

VG[ OlZIFNLGL ,[6L ZSD 5[8[  ~FPZ_4___qv5]ZF ZMS0F R]SJL

VF5[,  VG[  AFSL  ZC[TL  ,[6L  ZSD  ~FP!4(_4___qv5]ZF

5[8[ VFZM5LV[ T[GF A[gS BFTFGM A[gS VMO AZM0F4 B[0F XFBFDF\

VFJ[, BFTF  G\P!#)__!___#*!)$ DF\GM  R[S  G\P_____!

JF/M  ~FP!4(_4___qv5]ZFGM  TFPZ!P_(PZ_Z5  GF  ZMHGM

V[SFpg8  5[  GM  R[S  OlZIFNLGF  GFDGM  OlZIFNLGL  ~A~DF\

VFZM5LV[  T[GL  ;CL SZL  VF5[, VG[  5FSM  lJ`JF; VG[  EZM;M

VF5[, S[  H[  T[  TFZLB[  ;NZ R[S  A[gSDF\  ZH]  SZ[YL  TDFZF\  ,[6F\

GF6F\  TDMG[  D/L  HX[P  H[YL  VFZM5LGF  VF5[,  lJ`JF;

VG[ EZM;F VFWFZ[ ;NZ R[S OlZIFNLV[ T[DGF A[gS BFTFDF\ A[gS
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VMO AZM0F4 B[0F XFBFDF\\  TFPZ!P_(PZ_Z5 GF ZMH :JLSZFJJF

ZH] SZTF\  ;NZ R[S S,LIZL\UDF\  HTF cc >G;OL;LIg8 Og0cc GF

X[ZF  ;FY[  JUZ  :JLSZFI[5ZT  OZ[,  H[GL  HF6

A[gS[  TFPZ&P_(PZ_Z5  GF  ZMH  V;,  R[S  TYF  lZ8G"  D[DF

;FY[ SZ[,P VFD VFZM5LV[ VF5[, R[SDF\ H6FjIF D]HAGF GF6F\

OlZIFNLG[  HDF  D/[,  G  CMI4  OlZIFNLV[  T[DGF  JSL,zL

DFZOT[  TFP_!P_)PZ_Z5  GF  ZMH  VFZM5LG[  ZHLP5MPV[0LPwJFZF

GMl8; VF5[, H[ GMl8; VFZM5LG[ TFP_ZP_)PZ_Z5 GF ZMH AHL

UI[,  CMJF  KTF\  VFZM5LV[  GMl8;GL  ;DI  DIF"NFDF\  GMl8;GM

HJFA VF5[, G CMI S[ R[S D]HAGL ZSD R]SJL VF5[, G  CMJFYL

OlZIFNLV[ WL G[UMXLI[A, .g:8=]D[g8 V[S8GL S,D !#( D]HA

CF,GL VF OlZIFN NFB, SZ[,L K[P

ZPP ;NZC]\  OlZIFNGF\  VG];\WFG[  H~ZL  >gSJFIZL  SZL  OlZIFN

ZHL:8=Z[  SZJFGM  TYF  VFZM5L  ;FD[  WL  G[UMXLI[A,  .g:8=]D[g8

V[S8GL S,D !#( D]HAGM  ;Dg; .:I] SZJFGM VF SFD[ C]SD

SZJFDF\  VFJ[,P  tIFZAFN   VFZM5LG[  WMZ6;ZGM  ;Dg;  AHL

HTF\ T[DGF lJwJFG JSL,zL DFZOT[ CFHZ YI[, K[P WMZ6;ZGL

OlZIFN T[DH ZH] YI[, TDFD N:TFJ[HL 5]ZFJFVMGL GS,M lJGF

D}<I[  VF5JFDF\  VFJ[,L  K[P  tIFZAFN  VFZM5LGL  VF\Sv_(  YL

%,L ,[JFDF\  VFJ[,L K[P H[DF\ T[VMV[ OlZIFN D]HAGM U]GM SA],

GYL T[J]\ H6FJTF\ VF S[;GL VFU/GL >g;FOL SFI"JFCL SZJFDF\

VFJ[,L K[P 

#PP VF  SFD[  OlZIFN  51F[  GLR[  D]HAGF\  DM{lBS  T[DH  N:TFJ[HL

5]ZFJFVM ZH] SZ[,F K[P 
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DM{lBS 5]ZFJFVM ov 

s!f VF\Sv_5 YL OlZIFNL DLG[X 5|lJ6EF. 58[,GL ;MPpPGL 

H]AFGLP

N:TFJ[HL 5]ZFJFVM ov

s!f VF\Sv_) YL VFZM5LV[ VF5[,  V;, R[S G\P_____!P

sZf VF\Sv!_ YL R[S 5ZT OIF" V\U[GM V;, lZ8G" D[DMP 

s#f VF\Sv!! YL VFZM5LG[ VF5[, ,LU, GMl8;GL :Y/5|TP

s$f VF\Sv!Z YL ZHLP5MPV[P0LPGL SIF" V\U[GL ZL;L%8P

s5f VF\Sv!# YL GMl8; AHIF V\U[GL V[SGM,[hD[g8P

s&f VF\Sv!$  YL  GMl8;  AHIF  V\U[GM  5M:8  BFTFGM  8[=S  

Sg;F>gD[g8 lZ5M8"P

s*f VF\Sv!( YL BFTF G\P!_* GM UFD GD}GF G\P(vVP

s(f VF\Sv!) YL a,MSq;J[" G\P!)5_ GM UFD GD}GF G\P*

s)f VF\SvZ_ YL a,MSq;J[" G\P*#Z GM UFD GD}GF G\P*

s!_f VF\SvZ! YL a,MSq;J[" G\P*#$ GM UFD GD}GF G\P*

s!!f VF\SvZZ YL a,MSq;J[" G\P*#5 GM UFD GD}GF G\P*

s!Zf VF\SvZ# YL a,MSq;J[" G\P*&_q! GM UFD GD}GF G\P*

s!#f VF\SvZ$ YL a,MSq;J[" G\P*&_qZ GM UFD GD}GF G\P*

s!$f VF\SvZ5 YL a,MSq;J[" G\P*&Z GM UFD GD}GF G\P*

s!5f VF\SvZ& YL a,MSq;J[" G\P*&#q! GM UFD GD}GF G\P*

s!&f VF\SvZ* YL a,MSq;J[" G\P*&#qZ GM UFD GD}GF G\P*

s!*f VF\SvZ( YL a,MSq;J[" G\P*&$qZ GM UFD GD}GF G\P*

s!(f VF\SvZ) YL a,MSq;J[" G\P*&* GM UFD GD}GF G\P*

s!)f VF\Sv#_ YL a,MSq;J[" G\P*&)q# GM UFD GD}GF G\P*
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sZ_f VF\Sv#! YL a,MSq;J[" G\P(!#qZ GM UFD GD}GF G\P*

sZ!f VF\Sv#Z YL  DF, J[RF6G]\ AL,P

$PP p5ZMST 5]ZFJF l;JFI OlZIFN51F[ VgI SM> 5]ZFJM T5F;[, GYL

VG[ OlZIFN51F[ VF\Sv## YL 5]ZFJF[ A\W SZJF V\U[GL 5]Z;L; ZH]

SZTF\4  OlZIFN51FGM  JW]  5]ZFJF[  A\W  SZJFDF\  VFJ[,  K[P  VF

SFD[  OlZIFN51FGM  5]ZFJM  5]ZM  YIF  AFN4  VFZM5LG]\  ALPV[GP

V[;PV[;P S,D #5! VgJI[  lJX[QF lGJ[NG GM\WJFDF\ VFJ[, K[4

H[DF\  VFZM5LV[  OlZIFN51FGF  5]ZFJFGM  >gSFZ  SZL  lJX[QFDF\

H6FJ[  K[ S[4 T[DGF ;FD[ BM8M SZ[, K[P

5PP VF SFD[   lJX[QF  lGJ[NGDF\  VFZM5LV[  5MTFGM ;MU\Np5Z 5]ZFJM

VF5JFGM >gSFZ SZ[, K[ 5Z\T] ;FC[N T5F;JF DF\UTF CMI VF SFD

VFZM5L TZO[ VF\Sv#$ YL ;FC[N ,L:8 VF5[,P tIFZAFN VFZM5LG[

;FC[N T5F;JF ;F~ ;FC[NG[ CFHZ ZFBJF 5]ZTM ;DI VF5JF KTF\

lGIT ;DIDF\ VFZM5L TZO[ ;FC[NG[ CFHZ ZFBL T[VMGM 5]ZFJM G

VF5TF\ VG[ VF SFD lJ,\ALT YT] CMI4 H[YL VF SFD[ VFZM5L TZO[

;FC[NGM  5]ZFJM  ZH]  SZJFGM  CSS  gIFIGF  lCTDF\  A\W  SZJFDF\

VFJ[, K[P  

&PP tIFZAFN4 VF SFD[ OlZIFNL TZO[ lJwJFG JSL, zL JLP0LP5FZ[BGL

DF{lBS  N,L,M  ;F\E/JFDF\  VFJ[,  K[P  HIFZ[  VFZM5L  TZO[  SM>

CFHZ G ZC[TF\ S[ D]NT lZ5M8" ZH] G ZFBTF\ VF SFD[ VFZM5L TZO[GL

N,L,GM CSS gIFIGF lCTDF\ A\W SZJFDF\ VFJ[, K[P

*PP p5ZMST CSLST[  ;NZC]\  S[;GF  gIFlIS  lG6"I VY"[  DFZL  ;D1F

GLR[ D]HAGF D]N'FVF[ p5l:YT K[P
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!P X]\  OlZIFNL  51F  lGoX\S56[  ;FlAT  SZ[  K[  S[4

OlZIFNLV[ J8FJ BT VlWlGIDGL S,D !#( TYF

S,D  !$Zs!fGL  VFN[XFtDS   HMUJF.VMG[

VG];ZLG[ CF,GL OlZIFN SZ[,L K[ m

ZP X]\  OlZIFN  51F  lGoX\S56[  5]ZJFZ  SZ[  K[  S[4

VFZM5LV[  OlZIFNL G[  SFIN[;ZGF ,[6F\  5[8[  CF,GM

R[S VF5L BFTFDF\ 5]ZT] A[,[g; GCL ZFBL R[S 5ZT

O[ZJF0FJLG[  J8FJ  BT  VlWlGIDG    !((!  GL

S,D  !#( D]HA lX1FFG[ 5F+ U]GM VFRZ[,M K[ m

#P X]\ C]SD m

(PP p5ZMST D]N'FVMGF DFZF lG6"IM GLR[ D]HA K[P

!P CSFZDF\P

 ZP CSFZDF\P

#P VFBZL C]SD D]HAP

oo SF Z 6F[ oo

)PP D]N'F G\AZ ! GL RRF" ov 

)P!P ;NZC]\  D]N'F  AFAT[  OlZIFNLGF  lJwJFG  JSL,zL

JLP0LP5FZ[BV[ N,L, SZTF\  H6FJ[, K[ S[4 OlZIFNLV[ OlZIFNDF\

H6FjIF  D]HAGL  CSLST VFWFZ[  OlZIFNLGF  SFIN[;ZGF  ,[6F\

5[8[  CF,GM R[S VFZM5LV[ VF5[,4 H[  A[gSDF\  ZH]  SZTF\  V5]ZTF

E\0M/GF SFZ6[  cc  >G;OL;LIg8 A[,[g;cc  GF X[ZF  ;FY[  5ZT

OZ[,  H[YL  OlZIFNLV[  VFZM5LG[  ;DI  DIF"NFDF\  R[SGL  ZSDGL

l0DFg0 SZTL TFP_!P_)PZ_Z5 GF ZMH VFZP5LPV[0LPYL DF\U6F

GMl8; VF5[,L4  H[  GMl8; VFZM5LG[  TFP_ZP_)PZ_Z5 GF  ZMH
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AHJF KTF\\ VFZM5LV[ GMl8;GM SM> HJFA VF5[, GYL S[ R[SDF\

H6FjIF D]HAGF\ GF6F\ R]SJL VF5[, G CM. OlZIFNLV[ VFZM5L

lJZ]wW  VF\Sv_!  YL  OlZIFN  ;DI  DIF"NFDF\  NFB,  SZL  T[GF

;DY"GDF\  VF\Sv_5  YL ;ZT5F;GL  V[OL0[JL8  ZH]  SZ[,L  K[

VG[  T[DF\  H6FJ[,  K[  S[4  VFZM5LV[  OlZIFNL  5F;[YL

~FPZ4__4___qv 5]ZF CFYpKLGF ,LW[,  T[ ZSD 5{SL VFZM5LV[

~FPZ_4___qv5]ZF  ZMS0F  R]SJL  VF5[, VG[  AFSL  ZC[TL  ZSD

~FP!4(_4___qv5]ZF  R]SJJF  VFZM5LV[  T[GF  A[gS  BFTFGM

VF\Sv_) YL  ZH] V;, R[S G\P_____! GM TFPZ!P_(PZ_Z5

GF ZMHGM VF5[, H[ A[gSDF\ :JLSZFJJF HDF SZFJTF\  VF\Sv!_

GF  V;,  lZ8G"  D[DF  ;FY[  5ZT  VFJTF\4  VF\Sv!!  YL  ZH]

l0DFg0  GMl8;  VFZM5LG[  VF5[,  H[  VF\Sv!#  D]HA

VFZM5LG[  AHL  UI[, K[P  VFD  ;NZ  R[S  TFPZ!P_(PZ_Z5 GF

ZMHGM  K[  VG[  T[  R[S  TFPZ!P_(PZ_Z5  GF  ZMH  A[gSDF\  HDF

SZFJTF T[ 5ZT VFJ[, H[GL HF6 A[gS[ TFPZ&P_(PZ_Z5 GF ZMH

SZ[, K[4 tIFZAFN VF\Sv_) JF/M R[S TFPZ&P_(PZ_Z5 GF ZMH

5ZT OZTF lNGv#_ DF\ TFP_!P_)PZ_Z5 GF ZMH GMl8; VF5[,

K[    V[8,[  S[  SFIN[;ZGL  ;DI  DIF"NFDF\  GMl8;  VF5[,  K[4

tIFZAFN GMl8; VFZM5LG[  TFP_ZP_)PZ_Z5 GF ZMH AHL HTF\

tIFZYL lNGv!5 GL ZFC HMIF AFN lNGv#_ DF\ OlZIFN NFB,

SZJL 50[4  H[  D]HA OlZIFNLV[  TFPZZP_)PZ_Z5 GF ZMH ;DI

DIF"NFDF\ OlZIFN NFB, SZL WL G[UMXLI[A, .g:8]D[g8 V[S8GL

VFN[XFtDS HMUJF.VMG]\ 5F,G SZ[, K[P 
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)PZP VF  SFD[  OlZIFN51FGL  p,8  T5F;  NZdIFG  VFZM5LGF

lJPJSL,zLV[ lJUTJFZGL p,8 T5F; SZL OlZIFNLV[ H6FJ[,

CSLSTM 50SFZ[, K[ 5Z\T] OlZIFNL H6FJ[ K[ T[JL VF\Sv!! YL

ZH] DF\U6F GMl8; T[DG[ VF5[, GYL S[ H[ ;ZGFD[ GMl8; VF5[,

T[  GMl8;DF\ H6FJ[, ;ZGFD]\ T[DG\] B~ ;ZGFD]\ GYL S[ OlZIFNL

H6FJ[  K[  T[JL  GMl8; T[DG[  AH[, GYL T[  AFAT[  OlZIFNLGL

p,8  T5F;  NZdIFG  SM>  5|`G  p5l:YT  SZ[,  GYL

VG[ T[ ZLT[ VFZM5LG[ GMl8; AH[, GYL T[ AFAT 50SFZL T[G]

B\06 SZJFDF\ VFJ[, GYLP VF SFD[ VF\Sv!# YL GMl8; AHIF

V\U[GL V[SGM,[hD[g8 ZH] K[ T[DF\ VFZM5L JTL GMl8; KM0FJGFZ

TZLS[  VFZM5LGF  DFT'zL  ,1DLA[G  E]5Tl;\C  BF\8GL  ;CL

K[  H[  GMl8;  KM0FJGFZ  ,1DLA[G  T[  VFZM5LGL  DFT'zL  GYL

S[  T[VM T[DGL DFT'zL ;FY[  ZC[TF GYL T[  AFAT[  SM>H TSZFZ

,LW[,  GYLP  JW]DF\  VF\Sv!! YL  ZH]  GMl8; wIFG[  ,[TF\  T[DF\

J6:JLSZFI[  5ZT OZ[, R[SGL ZSDGL l0DFg0 SZJFDF\  VFJ[,

K[  VG[  T[  GMl8;DF\  H6FJ[,  ;ZGFD]\  T[  VFZM5LV[  T[DG]  B~

;ZGFD]\  GYL S[ T[ ;ZGFD[  VFZM5L ZC[TF GYL T[JL SM>H TSZFZ

VFZM5L TZO[  Z[S0"  5Z VFJ[, GYLP  VF TASS[  GFDNFZ  ;]l5|D

SM8"GM C.C.  Alavi  Haji  Versus  Palapetty  Muhammed,

2007(14) SCC 750 p5Z 5|l;wW R]SFNM wIFG[ ,[JFDF\ VFJ[ TM

GFDNFZ  ;]l5|D  SM8["  9ZFJ[,  K[  S[4  ccHIFZ[  5[.

ZHLPV[0LPDFZOT[ R[S ,BGFZFGF BZF ;ZGFD[ GMl8; DMS,[ TM

S,D  !#(  GF  S,Mh  sALf  GL  H~lZIFTG]\  5F,G  YFI

K[  VG[  HIF\  ;]WL  V[0=[;L  wJFZF  lJZ]wWG]\  5]ZJFZ  SZJFDF\  G
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VFJ[ tIF\ ;]WL ;FDFgI S|DDF\ GMl8; AHFJJFDF\ VFJ[, K[ T[D

U6FX[Pcc  VF  SFD[  VFZM5LV[  OlZIFNLGL  p,8  T5F;  NZdIFG

OlZIFNLV[ H6FJ[, ;NZC] ;ZGFD]\ T[DG] GYL S[ T[ BM8]\ ;ZGFD\]

K[  T[JL  SM>H  TSZFZ  S[  ARFJ  ,LW[,  GYLP  JW]DF\4 GFDNFZ

;]l5|D  SM8"GM  Subodh  S.  Salaskar  Versus  Jayprakash

M.Shah, 2009 (1) GLR 484 p5Z 5|l;wW R]SFNM wIFG[ ,[JFDF\

VFJ[ TM T[DF\ 9ZFjIF D]HA R[S ,BGFZ S[ H[VM T[JM NFJM SZTF

CMI S[ T[DG[ GMl8; D/L GYL4 T[D6[ SM8"GM ;Dg; D?IFGF !5

lNJ;DF\ R}SJ6] SZJ]\ HM>V[P HM R[S ,BGFZ R}SJ6L SZJFDF\

lGQO/  HFI  TM  T[VM  :5Q8  ZLT[  V[JL  ZH}VFT  SZL  XS[  GlC

S[ GMl8;GL IMuI ZLT[ AHJ6L YI[, GYLP VFD p5ZMST SZ[,

TDFD RRF" TYF GFDNFZ ;]l5|D SM8"GF R]SFNFDF\ 9ZFJ[, l;wWF\T

D]HA OlZIFNLV[ VFZM5LG[ GMl8; IMuI ZLT[ AHFJ[,FGL CSLST

lGoX\S56[  5]ZJFZ  YFI  K[P  TN]p5ZF\T VFZM5L  TZO[  CF,GL

OlZIFN  ;DI  DIF"NFDF\  GYL  T[  AFAT[  56  SM>H  TSZFZ

,LW[,  GYL T[JF  ;\HMUMDF\  OlZIFNLV[  CF,GL  OlZIFN  WL

G[UMXLI[A,  .g:8]=D[g8  V[S8GL  S,Dv!#(  GL  VFN[XFtDS

HMUJF.VMG]\  5F,G  SZL  SZ[,  CMJFG]\  H6F.  VFJT]\  CM.

T[  D]HAGL  CSLST  OlZIFN51F[  lGoX\S56[  5]ZJFZ  SZ[,  CM.

T[  D]HA  lGl6"T  D]N'F  G\AZ  !  GM  HJFA  CSFZDF\  9ZFJJFDF\

VFJ[ K[P 

!_PP D]N'F G\AZ Z GL RRF"ov

!_P!P ;NZC]\  D]N'F  ;\NE["  OlZIFNLGF  lJwJFG  JSL,zL

JLP0LP5FZ[BV[ N,L, SZTF\ H6FJ[, K[ S[4 OlZIFNLV[ VF\Sv_!
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GL  OlZIFN  CSLSTGF  ;DY"GDF\  VF\Sv_5  YL  5MTFGL

;MU\Np5ZGL H]AFGL ZH] SZLG[ 5MTFGM S[; 5]ZJFZ SZ[, K[P  VF

SFDGF  OlZIFNL  TYF  VFZM5L  V[[SALHFGF  lD+  YTF  CMI

VG[  T[VMGL  JrR[  lJ`JF;GF  ;\AWM  A\WFI[,  CMI  T[

;\A\WMG[ ,>G[ VFZM5LG[ ;FDFHLS 5|;\U DF8[ TFtSF,LS 5{;FGL

H~Z  50TF\   OlZIFNL  5F;YL  TFP!*P_$PZ_Z5  GF  ZMH

~FPZ4__4___qv5]ZF  V[S  DF;GL  D]NT[  ,LW[,P  H[  ZSDGL

VFZM5L  5F;[  p3ZF6L  SZTF\  VFZM5LV[  ~FPZ_4___qv5]ZF

ZMS0F R]SJL VF5[, VG[ AFSL ZC[TL ZSD ~FP!4(_4___qv5]ZF

R]SJL  VF5JF  ;F~  VFZM5LV[  T[GF  A[gS  BFTFGM  A[gS  VMO

AZM0F4 B[0F XFBFGM VF\Sv_) YL ZH] R[S G\P_____! JF/M

R[S 5FSTL TFPZ!P_(PZ_Z5 GF ZMHGM OlZIFNLGF GFDGM ,BL

VF5[, VG[ 5FSM lJ`JF; VG[ EZM;M VF5[, S[ R[S A[gSDF\ ZH]

SZXM tIFZ[  R[SDF\  H6FjIF D]HAGF GF6F\  RMSS; D/L HX[4

H[YL  VFZM5LGF  lJ`JF;  VG[  EZM;F  VFWFZ[  ;NZ  R[S

OlZIFNLV[ T[DGF A[gS BFTFDF\ HDF SZFJTF\ ;NZC] R[S VF\Sv!

_  YL  ZH]  lZ8G"  D[DF  ;FY[  JUZ  :JLSZFI[,  cc>G;OL;LIg8

A[,[g;cc GF X[ZF ;FY[  5ZT OZTF\4  OlZIFNLV[  T[DGF JSL,zL

DFZOT[ VFZM5LG[ VF\Sv!! YL ZH] ,[lBT GMl8; VF\Sv!Z D]HA

TFP_!P_)PZ_Z5 GF ZMH VF5[, H[ GMl8; VF\Sv!#4!$ D]HA

VFZM5LG[  TFP_ZP_)PZ_Z5  GF ZMH AHJF KTF\  VFZM5LV[ R[S

D]HAGL ZSD R]SJL VF5[, GYL S[ GMl8;GM SM> HJFA VF5[,

GYLP  VFD  VFZM5LGM  5|YDYL  >ZFNM  OlZIFNLGF  GF6F\
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0]AF0JFGM  D,LG  H6F>  VFJ[,4  H[YL  CF,GL  VF  VF\Sv_!

D]HAGL OlZIFN SZ[, K[P

!_PZP JW]DF\  N,L, SZTF H6FJ[ K[ S[4 VFZM5LV[ VF5[, R[S V5]ZTF

E\0M/GF SFZ6[  cc  >G;OL;LIg8 A[,[g;cc  GF X[ZF  ;FY[  5ZT

VFJ[, CMI  VFZM5LV[ VF5[, R[S JUZ :JLSZFI[ 5ZT OZ[,FGL

CSLST  OlZIFN51F[  lGoX\S56[  5]ZJFZ  SZ[,  CM.  OlZIFNLG]

VFZM5L  5|tI[G]  SFIN[;ZG]  ,[6\]  5]ZJFZ  YFI  K[P  JW]DF\

H6FJ[  K[  S[4  VFZM5L  TZO[  VF\Sv_) YL  ZH]  R[S  T[DGF  A[gS

BFTFGM GYL S[  T[DF\  5MTFGL ;CL GYL T[  AFAT[ SM>H >gSFZ

SZ[, GYLP JW]DF\  VF SFD[ VFZM5LV[  ,LW[, ARFJ S[4 VFZM5L

OlZIFNLGL  >SM  UF0L  R,FJTF  CMI  VG[  OlZIFNLG[  VFZM5LGF

GFD[ ,MG ,[JL CMI VFZM5LGM SMZM R[S A[gSDF\  VF5JF ,LW[,

T[ SMZF R[SGM N]Z]p5IMU SZL CF,GL VF OlZIFN SZ[, K[ 5Z\T] VF

SFD[  VFZM5L  OlZIFNLGF  tIF\  0=F>JZ  TZLS[  GMSZL  SZTF\  CMI

T[  CSLST VFZM5LV[  5|YD 5]ZJFZ SZJL 50[  H[  VF SFD[  5]ZJFZ

YTL  GYL  tIFZ[  VFZM5LV[  ,LW[,  ARFJ  DFGJF  5F+  H6F>

VFJTM GYLP JW]DF\ N,L, SZTF\ H6FJ[ K[ S[4 WL G[UMXLI[A,

>g:8]D[g8 V[S8GL S,D !#) D]HA R[S ;DU|  VYJF V\XTo

N[JF 5[8[ VF5JFDF\ VFJ[, K[ T[J]\ VG]DFG SZJFG]\ ZC[ K[ VG[ T[JM

R[S  ;DU|  N[JF  S[  T[GF  EFU  5[8[  VF5JFDF\  VFJ[,  G  CTM  T[

;FlAT SZJFGL HJFANFZL VFZM5LGL K[ VG[ T[ VFZM5LV[ SMHg8

5]ZFJFYL ;FlAT SZJ]\  HM.V[  T[  D]HA OlZIFN51F[  5MTFGM S[;

X\SF  ZCLT  5]ZJFZ  SZ[,  K[P  JW]DF\  WL  G[UMXLI[A,  .g:8]=D[g8

V[S8GL  HMUJF.VM  VG[  pN'[X  HMTF\  VFZM5LG[  ;bTDF  ;bT
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lX1FF VG[ N\0 SZJF VG[  OlZIFNLG[  J/TZ  V5FJJF DF\U6L

SZ[, K[P

!_P#P VF  SFD[  OlZIFN51FGL  N,L,  ;FD[  VFZM5L51FG[  N,L,  SZJF

5]ZTL  TS  VF5JF  KTF\  VFZM5L  51F[  SM>  CFHZ  ZC[,  G  CMI

S[  lGIT  ;DIDF\  SM>  N,L,  SZJFDF\  VFJ[,  G  CMI  VF

SFD[  OlZIFN51FGL  VZHL  VFWFZ[  VFZM5L51FGL  N,L,GM  CSS

A\W  SZJFDF\  VFJ[,  K[P  H[YL  VF  SFD[  VFZM5L  51FGL  N,L,

;F\E/JFDF\  VFJ[, G CMI VF SFD[  VFZM5LG[  VgIFI G YFI

T[  ;F~  ZH]  5]ZFJM  wIFG[  ,> VF  S[;GM  U]6NMQF  p5Z  lG6"I

SZJFDF\ VFJ[ K[P

!!PP CJ[  CF,GF  S[;DF\  OlZIFN51FGL  p5ZMST  N,L,MGF  ;\NE"DF\

5]ZFJFG]  D]<IF\SG  SZJFDF\  VFJ[  TM  T[  5[C,F\  SFINFGL

GLR[ D]HAGL HMUJF>VM wIFG[ ,[JL H~ZL K[P

S,D v !!(   WL   G[UMXLI[A, .g:8]=D[g8   lJX[ DFGL ,[JFGL

AFAT o

V[YL lJ~wWG]\ ;FlAT G YFI tIF\ ;]WL GLR[ 5|DF6[ DFGL ,[JFDF\

VFJX[P

sSf  NZ[S  J8FpBT VJ[HG[ DF8[ SZL VF%I]\  VYJF ,BL

VF%I]\ CT]\ G[ VFJ]\ NZ[S BT HIFZ[ T[ :JLSFZJFDF\ VFjI]\ CMI T[GF

p5Z X[ZM  SZL  VF5JFDF\  VFjIM  CMI T[  J8FJJFDF\  VFjI]\  CMI

VYJF TAlN, SZJFDF\ VFjI]\  CMI T[ VJ[HG[ DF8[ :JLSFI]"  CT]\

T[GF p5Z X[ZM SZL VF%IM CMI T[ J8FjI]\ CT]\ VYJF TAlN, SI]"

CT]\P
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sBf TFZLB lJX[o

H[GF  p5Z  TFZLB CMI  T[J]\  NZ[S  J8FpBT T[  TFZLB[  SZLVF%I]\

VYJF ,BL    VF%I]\ CT]\P

sUf  :JLSFZGF  ;DI  lJX[  o  :JLSFZFI[,]\  NZ[S

lJlGDI5+  T[GL  TFZLB  5KL  VG[  T[  5FSIFGL  TFZLB  5C[,F\

jIFHAL ;DIDF\ :JLSFZJFDF\ VFjI]\ CT]\P

s3f  TAlN,LGF  ;DI  lJX[  oSM>  J8FpBTGL  NZ[S

TAlN, T[ BT 5FSJFGL TFZLB 5C[,F\ Y> CTLP

sRf  X[ZFVMGF  S|D  lJX[  o  SM>  J8FpBT  p5Z  SZ[,F

CMJFG]\ H6FTF X[ZF T[ BT p5Z H[ S|DDF\ SZ[,F H6FTF CMI T[ S|

DDF\ SZ[,F CTFP

sKf  :8[d5  lJX[  o  BMJF>  UI[,L  5|MDL;ZL  GM84

lJlGDI5+ VYF R[S p5Z ZLT;Z :8[d5 ,UF0[,M CTMP

sHf WFZS IYFS|D WFZS K[ V[D DFGL ,[JF lJX[ o  SM>

J8FpBTGM  WFZS  IYFS|D  WFZS  K[  5Z\T]\  HIFZ[  T[  BT  T[GF

SFIN[;ZGF  DFl,S  5F;[YL  VYJF  T[GM  SFIN[;ZGM  CJF,M

WZFJTL jIlST 5F;[YL SM> U]GM SZLG[ VYJF S58YL D[/JJFDF\

VFjI]\ CMI VYJF T[ BT SZL VF5GFZ VYJF :JLSFZGFZ 5F;[YL

SM>  U]GM  SZLG[  VYJF  S58YL  VYJF  U[ZSFIN[;Z  VJ[HG[

AN,[ D[/JJFDF\  VFjI]\  CMI tIFZ[  T[ BTGM WFZS 5MT[ IYFS|D

WFZS K[ V[D ;FlAT SZJFGM AMHM T[GF p5Z K[P

S,Dv!#(  BFTFDF\  V5}ZTF  E\0M/  JU[Z[G[  SFZ6[  R[SGM

V:JLSFZ o 
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;DU| ZLT[ VYJF V\XTo SM> 56 N[J]\ S[ VgI HJFANFZL

VNF  SZJF  DF8[4  SM>  jIlST4  5MT[  lGEFJTM  CMI  T[JF  BFTF

p5ZGM R[S V[ BFTFDF\YL ALHL jIlSTG[ GF6F\GL R}SJ6L SZJF

DF8[  A[gSZG[  ,B[  VG[  V[JF  R[SGL  R}SJ6L  SIF"  lJGF  A[gS

V[  5ZT SZ[4  SFZ6 S[  V[  BFTFDF\YL  HDF  ZSD R[SGF  :JLSFZ

DF8[ V5}ZTL K[ VYJF TM A[gS ;FY[ ;DH}lTGL SZ[,L jIJ:YF

SIF" D]HA R[SGL ZSD V[ ZSD SZTF JWFZ[ K[ tIFZ[4 

VFJL jIlSTV[ U]GM SIM"  U6FX[4 VG[ VF SFZ6GL SM>

VgI HMUJF>VMG[ AFW G VFJ[ T[D T[G[ A[ JQF"  ;]WLGL S[NGL

lX1FFGL HMUJF> SZJFDF\ VFJL K[P

5Z\T] V[D 9ZFJJFDF\ VFjI]\ K[ S[4

V[f   HIF\  ;]WL4  R[S  ,bIF  TFZLBYL  K  DF;  VYJF

T[ SFINF DFgI CMI T[ D]NT V[ A[DF\YL H[ JC[,L CMI T[

D]NTDF\ T[JM R[S A[gSDF\ ZH} SZJFDF\ VFjIM G CMIP

ALf HIF\ ;]WL T[ R[SGM 5[> VYJF IYFS|D WFZS4 H[D CMI

T[D4 T[  R[S J6R}SjIM 5ZT VFjIFGL A[gS TZOYL

T[G[  DFlCTL  D?IFGF  c  +L; lNJ;GL  V\NZ  c  T[  R[S

,BGFZG[  ,[lBT  GMl8;  VF5LG[  T[JL  ZSDGL

R}SJ6LGL DF\U6L SZ[ GCL\4 VG[

;Lf  HIF\  ;]WL4  V[JM  R[S  ,BGFZ4  R[SGF  GF6F\  ,[GFZ

5[>G[ VYJF T[ R[SDF\ VYFG]S|D WFZSG[ H[D CMI T[D4

p5ZMST  GMl8;  D?IFGF  5\NZ  lNJ;DF\  V[  ZSDGL

R}SJ6L SZJFDF\ lGQO/ HFI GCL tIF\ ;]WL S,DDF\G]\

SX]\ H ,FU] 50X[ GlCP
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:5Q8LSZ6  o VF  S,DGF  C[T]  DF8[  ccN[J]\  VYJF  VgI

HJFANFZLcc  V[8,[  SFIN[;Z ZLT[ H[GM VD, SZFJL XSFI T[J]\

N[J] VYJF VgI HJFANFZL V[JM YFI K[P

VFD4  WL  G[UMXLI[A  >g:8]D[g8  V[S8GL  S,D  !#( GM

U]GM 5]ZJFZ YJF DF8[ VFJxIS XZTM GLR[ D]HA K[P

!P R[S 5MTFGL HJFANFZL 5}ZL SZJF VF%IM CMJM HM>V[P

ZP R[S V5}ZTF A[,[g;G[ SFZ6[ 5ZT VFjIM CMJM HM>V[P

#P S,D !#( DF\ H6FjIF D]HA 5[> VYJF R[S WFZ6 SZGFZ[

R[S ,BGFZG[ IMuI ;DIDF\ GMl8; VF5L CMJL HM>V[P

$P S,D  !#(  DF\  H6FjIF  D]HA  GMl8;  AHIFGF  !5

lNJ;MDF\  R[S  ,BGFZ  T[  ZSD  R}SJJFDF\  lGQO/  UIM  CMJM

HM>V[P

S,D v !#) R[SGF WFZSGL TZO[6DF\ VG]DFG

lJ~wWGL CSLST ;FlAT G YFI tIF\  ;]WL V[J]\  VG]DFG

SZJFDF\  VFJX[  S[  T[  R[S WFZ6 SZGFZ[  T[  R[S S,D  !#( DF\

NXF"jIF D]HA T[GF SM> N[JFGF VYJF VgI HJFANFZLGF 5}Z[5}ZF

VYJF T[GF SM> EFUDF\YL  AMH D]ST YJFGF AN,FDF\  T[  R[S

D[/jIM CX[P

J6R}SjIM  5ZT  YI[,M  R[S  CF,G]\  SFIN[;ZG]\  N[J]\

S[  HJFANFZL  VNF  SZJF  ;F~  H  VF5JFDF\  VFJ[,  CTM  T[J]\

VG]DFG SZJFDF\ VFJX[P

VFGFYL lJ~wW 5]ZJFZ SZJFGM AMHM IFG[ S[ 5ZT VFJ[,

J6R}SjIF R[SGL JT"DFGGL IFG[ CF,GM SFIN[;ZGL HJFANFZL
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S[ N[JF 5[8[ G CTM T[D 5]ZJFZ SZJFGM AMHM T[ R[S ,BL VF5GFZ

p5Z ZC[ K[P

VFJ]\  VG]DFG  EFZlTI  A\WFZ6GF  VG]rK[N  Z_s#f

DFZOT VF5JFDF\ VFJ[, D}/E}T VlWSFZG[ CFlG SZT]\ GYLP

EFZTGF  5]ZFJF  VlWlGID  !(*ZGL  S,Dv!_!

;FlATLGM AMHM ov

H[ SM. V[D .rKTM CMI S[ T[6[ 5|lT5FNLT SZ[,L CSLSTMGL

;FlATLGF Vl:TtJ p5Z VFWFZLT SM. SFIN[;ZGF CSS VYJF

HJFANFZL lJX[ SM. ALH] gIFIF,I O[\;,M VF5[4 TM T[6[ ;FlAT

SZJ]  50X[  S[  T[  CSLSTM  Vl:tFtJDF\  K[P  SM.  jIlST4  SM.

CSLSTG] Vl:TtJ ;FlAT SZJF A\WFI[,L CMI4 tIFZ[ ;FlATLGM

AMHM T[ jIlST p5Z K[4 V[D SC[JFIP 

!ZPP CJ[  OlZIFN51F[  ZH]  YI[, N,L,M ;FY[  5]ZFJFG]  D]<IF\SG SZTF\

5C[,F\  5]ZFJFGF  AMHF  V\U[GL  RRF"  SZJL  H~ZL  H6FI  K[P

;LDFlRgC  GFDNFZ  ;]l5|D  SM8"GF  ;\bIF  A\W  R]SFNFYL

V[ l;wWF\T 5|:YFl5T YI[, K[ S[ HIFZ[ VFZM5LV[ R[S OlZIFNLGL

TZO[6DF\  VF5[,  CMJFG]\  5]ZJFZ  YT]  CMI  T[JF  ;\HMUMDF\  R[S

SFIN[;ZGF  ,[6F\  5[8[  S[  HJFANFZL  5[8[  VF5[,  CMJFG\]

VNF,T[  VG]DFG  SZJFG]  ZC[  K[P  WL  G[UMXLI[A,  >g:8]D[g8

V[S8GL S,D !#) VgJI[ WFZSGL TZO[6DF\ VG]DFG SZJFDF\

VFJ[  K[P  V,A¿ VF  VG]DFG  B\0GFtDS  CMI

K[ VG[ VFZM5LV[ 5MTFGM ARFJ XSITFVMGL 5|A/TF   V[8,[ S[

5|L5Mg0Zg;  VMO  5|MA[AL,L8LGF  l;wWF\TGF  VFWFZ[  5]ZJFZ

SZJFGM  CMI  K[P  JW]DF\  VFZM5LV[  5MTFGM  ARFJ  ZH]  SZJF
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DF8[ lJ8G[; AMS;DF\ 56 VFJJ] H~ZL GYLP  V[8,[ S[ VFZM5LV[

5MTFGM ARFJ lGX\S56[ 5]ZJFZ SZJFGM CMTM GYL4 5Z\T] R[SGF

WFZSGL  TZO[6DF\  SZJFDF\  VFJTF  S,D  !#)  GF  VG]DFGDF\

DF+ X\SF p5l:YT SZJFGL CMI K[P VG[ VFZM5L HM VFJL X\SF

p5l:YT  SZJFDF\  ;O/ YFI TM  H  tIFZAFN  T[  V\U[GM  AMHM

OlZIFNLGF  XLZ  5Z  ;LO8  YFI  K[P  VFD4  p5ZMST  5]ZFJFGF

l;wWF\TG[  wIFG[  ZFBLG[  OlZIFN51F  TZOYL  ZH]  YI[,  5]ZFJM

VG[  VFZM5L51F  TZOYL  ZH]  YI[,  5]ZFJM  VG[  VFZM5L  wJFZF

,[JFDF\ VFJ[, ARFJG]\ D]<IF\SG V+[GL VNF,T[ SZJFG] ZC[ K[P

OlZIFN51F[  ZH]  ZFB[,  DF{lBS T[DH N:TFJ[HL  5]ZFJF  T[DH ZH]

SZ[, ARFJ VF TDFD N:TFJ[HL TYF DF{lBS 5]ZFJFVMG[ ;MGFGF

+FHJFDF\  sUM<0G :S[,f p5Z D],J6L SZJL H~ZL  K[P  T[DH

gIFIXF;GGF  :YFl5T  l;wWF\T  D]HA  5]ZFJFGF

D]<IF\SGG[ jIFbIFTLT SZJFDF\  VFJ[, GYLP 5]ZFJFG]\  D]<IF\SG

S[JL ZLT[ SZJ] VG[ VFZM5L ;\ElJT ARFJ Z[S0" 5Z ,FJL XS[, K[

S[ S[D T[ NZ[S S[;GL CSLSTM VG[ ;\HMUM p5Z VFWFZLT CMI K[P

5]ZFJFGF  D]<IF\SGGM  VFWFZ  5]ZFJFGF  SFINFGL  S,Dv#  DF\

SZJFDF\  VFJ,L cc;FlATcc  VG[  ccGF;FlATcc  GL jIFbIF  p5Z

VFWFZLT K[P ;FlAT YI[,L CSLSTM SMG[ SC[JFI VG[ T[ HMJFDF\

VFJ[ TM VNF,T ;D1F H[ AFATM p5ZYL V[S ;FDFgI ;DHNFZL

WZFJTL jIlST S[  H[  T[  ;\HMUMDF\  H[  CSLSTG]\  V:TLtJ CMJFG]\

DFG[  TM  T[JL  CSLST ;FlAT YI[,L  U6FI VG[  VNF,T V[S

CSLSTG]\ V:TLtJ DFG[ VYJF V[8,L CN[ V:TLtJ ;\ElJT DFG[

S[  V[S  ;DHNFZ  jIlST H[  T[  ;\HMUMDF\  T[J]  V:TLtJ  K[  T[JL
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WFZ6FYL JT["  V,AtT U6LT H[JL RMSS;TF VG[ R]:TTFGM

VFU|C VGp5[l1FT K[P

!#PP JW]DF\4 CF,GF SFD[ OlZIFN51F SFIN[;ZG] ,[6]\ ;FlAT SZL XS[,

K[ S[ GCL T[GL RRF" SZTF VUFp VF SFD[ GFDNFZ ;]l5|D SM8" TYF

VgI  J0L  VNF,TMGF  R]SFNFDF\  5|:YFl5T  SZ[,  l;wWF\T

wIFG[    ,[JF VFJxI K[ S[P

In the matter between M/s Prajapati Oil Industries

through  owner  Rameshbhai  V/S  State  of  Gujarat

reported  in  2004(1)  GLH  365,  Hon'ble  Gujarat  High

Court has held that, as soon as a cheque is issued in favour

of  a  party  the  presumption  is  that,  it  is  issued  against

consideration. The burden to rebut this presumption is on

the  person  who  issues  the  cheque.  In  absence  of  such

rebuttal  it  can  not  be  said  that  cheques  were  without

consideration. Also, Hon'ble Gujarat High Court in para-25

of its judgment held that, on a bare reading of Section-138

of the act it is clear that as soon as cheque is produced of

record,  a  presumption will  arise  about  the  consideration

that  the  negotiable  instrument  concerned  was  made  or

drawn for consideration.

In  the  matter  between  Mangubhai  Mansukhram

Pandya V/S Pranjivan Tribhovandas Purohit, reported

in 1991(2) GLH 65,  Hon'ble Gujrat High Court has held

that,  Section-118  of  the  N.I.Act  raises  a  statutory

presumption that,

- There  was  consideration  for  every  negotiable

instrument.  This  presumption  continues  until  it  is

rebutted.
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- Onus of proof that there was no consideration is on

the defendant.

- Initial burden lies on the plaintiff to prove execution

of the pronote. But once the burden discharged court

has to raise the statutory presumption.

TNp5ZF\T  GFDNFZ  ;]l5|D  SM8[" Bharat  Barrel  And

Drum Manufacture Company LTD V/S Amin Chand

Payrelal,  reported  in  1999(3)  SCC  35 GF  R]SFNFDF\

5|:YFl5T SZ[, K[ S[4 The Bare denial of the passing of the

consideration  apparently  does  not  appear  to  be  any

defence. Something which is probable has to be brought on

record  for  getting  benefit  the  onus  of  proving  to  the

plaintiff. To disprove the presumption, the defendant has to

bring  of  record  such  facts  and  circumstances  upon

consideration  of  which  the  court  may  believe  that  the

consideration does not  exist  or  its  non-existence  was so

probable  that  a  prudent  man  would,  under  the

circumstances  of  the  case,  act  upon  the  plea  it  did  not

exist,"

TNp5ZF\T  GFDNFZ  ;]l5|D  SM8[ "  K.N.Beena  V/S

Muniyappan,  reported  in  2001  AIR(SC)  2895 TYF

Hiten  P.Dalal  V/S  Bratindranath  Banerjee,  2001(6)

SCC 16 GF R]SFNFDF\ 5|:YFl5T SZ[, K[ S[4 Burden of proving

that cheque had not been issued for any debt or liability is

on the accused. Denial avernments in reply by accused are

not  sufficient  to  shift  burden  of  proof  on  to  the

complainant.  Accused  has  to  prove  in  trial  by  leading

cogent evidence that there was no debt or liability. Further
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held that,  setting  a  side  of  conviction on basis  of  some

formal evidence led by accused is not proper.

VF p5ZF\T GFDNFZ ;]l5|D SM8"GF Krishna Janardhan

Bhat V/S Dattatraya G. Hegde,  reported in 2008 Cr.LJ

1172,   K. Prakashan V/S P. K. Surenderan, reported in

2008(1)  SCC(Crimes)  200  TYF Rangappa  V/S  Sri

Mohan, reported in  2010 AIR(SC) 1898  GF R]SFNFVMDF\

GFDNFZ ;]l5|D SM8[" 5|:YFl5T SZ[, K[ S[4 VFZM5L 5|L5Mg0Zg; VMO

5|MA[AL,L8L H[8,M 5]ZFJM VF5[  TM 56 VG]DFGMG]\  B\0G YI[,]

U6L XSFI VG[ WL G[UMXLI[A, >g:8]D[g8 V[S8GL S,D !#)

GF VG]DFGG]\ B\0G SZJF DF8[ VFZM5LV[ ;F1FLGF 5F\HZFDF\ VFJJ]

H~ZL GYLP

!$PP CJ[  VF  SFD[  OlZIFN51FGF  lJwJFG JSL,zLGL p5ZMST N,L,M

TYF Z[S0" 5ZGM ZH] 5]ZFJM wIFG[ ,> VF SFD[ VFZM5L TZO[ ,[JFDF\

VFJ[, ARFJ S[  OlZIFNL  H6FJ[  K[  T[JF  ~FPZ4__4___qv5]ZF

VF5[,F  GYL  VG[  VFJL  ZSD  VF5[,  CMI  TM  T[  SMGL  ~A~DF\

VF5[, T[DH VFJF\  GF6F\  VF5JFGL OlZIFNLGL ;wWZTF 5]ZJFZ

YTL  G  CM>  VFZM5LG[  KM0L  D]SJF  DF\U6L  SZ[,  K[4  5Z\T]  VF

SFD[ OlZIFNLV[ B]N H6FJ[, K[ S[4 T[DGL 5F;[ B[TLGL VFJSGF

~FPZ4__4___qv5]ZF  CTF  T[  VF5[,  VG[  T[  ATFJJF  ;F~

VF\Sv!(  YL  VF\Sv#!  ;]WLGF  B[TLGL  HDLG  WZFJTF  VJ[,

T[  V\U[G]\  Z[JgI]  Z[S0"  TYF  VF\Sv#Z YL  zLHL  8=[=0;"G]\  AL, ZH]

ZFB[, K[P  HIFZ[  VF ;FC[N VFZM5L TZO[GL p,8 T5F; NZdIFG

H6FJ[ K[ S[4 T[VM VUFp GMSZL SZTF CTF VG[ K[<,F A[ JQF"YL

GMSZL  KM0L  CF,DF\  B[TLGM  jIJ;FI  SZ[  K[P  tIFZAFN
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:JLSFZ[  K[ S[4 T[VM B[TLGM jIJ;FI SZTF VFJ[, K[ T[ NXF"JTM

SM>H 5]ZFJM VF SFD[ ZH] ZFB[, GYLP tIFZAFN  :JLSFZ[ K[ S[4 T[VM

>SM  UF0L  WZFJ[  K[P  HIFZ[  V[  JFTGM  >gSFZ  SZ[  K[  S[4  UF0LGF

0=F>JZ TZLS[ VFZM5L lJXF,EF>G[ ZFB[,FP tIFZAFN :JLSFZ[ K[ S[4

TFP!*P_$PZ_Z5  GF  ZMH  T[DGF  CFY  p5Z  ~l5IF  A[  ,FB

H[8,L ;L,S CMI T[  NXF"JTM SM> 5]ZFJM  CF,GF SFD[  ZH]  ZFB[,

GYLP tIFZAFN H6FJ[ K[ S[4 VFZM5L T[DGL 5F;[ GF6F\GL DF\U6L

SZJF  VFJ[,  tIFZ[  VG[  VFZM5LG[  GF6F\  R]SjIF  T[  JBT[  56

VFZM5L  V[S,M  H  CTMP  VFZM5LG[  ~FPZ4__4___qv5]ZF  VF5[,

T[DF\  ~l5IF  5F\R;MGF  NZGL  G\Uv$__  GM8M  VF5[,  VG[  VF

5F\R;MGF NZGL $__ GM8M CTL T[ B[TLGL ;LhGGF 3p\ J[RF6

SZ[,  T[GL  CTL  VG[  T[JF  SYGGF  ;DY"GDF\  VF\Sv#Z  YL  3p

J[RF6  V\U[G]\  zLHL  8=[0;"G]\  AL,  ZH]  ZFB[,  K[  T[  HMTF\  T[DF\

~FPZ4Z_4_((qv5]ZFGM 3p\GM DF, J[RF6 VF5[, CMJFG]\ H6FI

K[P  VF  SFD[  VFZM5LG[  ~FPZ4__4___qv5]ZF  OlZIFNLV[  TFP!

*P_$PZ_Z5 GF ZMH VF5[, VG[ VF\Sv#Z YL ZH] DF, J[RF6G]\

AL, HMTF\ T[ TFPZ_P_#PZ_Z5 GF ZMHG\] K[    V[8,[     S[ VFZM5LG[

SC[JFTF GF6F\ VF5[, T[ VUFp 3p J[RF6 VF5[, T[GL VFJSGF

GF6F\  OlZIFNLGF  CFYp5Z  CMJFG]\  H6FI  K[P  VFD4  VFZM5LGM

ARFJ  S[  OlZIFNLGL  GF6F\  VF5JFGL  ;wWZTF  H6F>  VFJTL

GYL  T[JM  ARFJ DFGL  XSFI  GCLP  SFZ6 S[4  WL  G[UMXLIA,

>g:8]D[g8  V[S8GF  SFINFDF\  V[JL  SM>H  HMUJF>  GYL

S[  OlZIFNLV[  OlZIFNJF/F  jIJCFZGL  TDFD lJUTM  HFC[Z  SZJL

50[P  VF  TASS[  GFDNFZ  ;]l5|D  SM8"GM Tedhi  Singh  Versus
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Narayan Dass Mahant,  2022(6) SCC 735   p5Z 5|l;wW

R]SFNM  wIFG[  ,[TF\  T[DF\  GFDNFZ  ;]l5|D SM8["  5FZFv) DF\  9ZFjIF

D]HA G[UMXLI[A, >g:8]D[g8 V[S8GL SD, !#( C[9/GF S[;DF\

OlZIFNLV[  5|YD  JBT  V[  ATFJJFGL  H~Z  GYL  S[  T[GL

5F;[ 1FDTF K[P WL G[UMXLI[A, >g:8]D[g8 V[S8GL S,D       !#(

C[9/GL  SFI"JFCL  ;LJL,  NFJM  GYL  T[  ;DI[4  HIFZ[  OlZIFNL

5MTFGM  5]ZFJM  VF5[  K[4  HIF\  ;]WL  DMS,JFDF\  VFJ[,  J{nFlGS

GMl8;GF HJFADF\ V[S S[; ;[8 SZJFDF\ G VFJ[ S[ OlZIFNL     5F;[

;FWG G CT]\P TM OlZIFNL 5F;[YL V[JL V5[1FF ZFBL XSFTL GYL S[

T[ X~VFTDF\ ;FlATL VF5[ S[ T[GL 5F;[ GF6F\SLI 1FDTF K[P HIFZ[

CFY 5ZGF S[;DF\ OlZIFNLV[ VF\Sv_! GL OlZIFNDF\  TYF ;MU\N

p5ZGL  H]AFGLDF\  VFZM5LG[  H[  ZSD  pKLGL  VF5[,

T[  OlZIFNLV[  5MTFGL  5F;[  B[TLGF 3p J[RF6GL VFJSGF CTF

VG[ T[ V\U[G]\ VF\Sv#Z YL AL, RF,TF 5]ZFJFGF SFD[ ZH] ZFB[, K[

T[JF  ;\HMUMDF\  OlZIFN  ;FY[  SC[JFTF\  GF6F\  CFY  p5Z  CMI

T[ NXF"JTM 5]ZFJM ZH] ZFB[, G CMI V[8,F DF+ SFZ6;Z VFZM5LG[

CFYpKLGF  GF6F\  VF5[,  GYL  T[J\]  VG]DFG  Y>  XS[  GCL

VG[  T[  ZLT[  ;NZ R]SFNM  OlZIFN51FG[  DNNSTF"  5]ZJFZ  YFI K[P

JW]DF\  VF SFD[ OlZIFNLV[ 5MT[ VF\Sv_! GL OlZIFNDF\  H6FjIF

D]HA VFZM5LG[ V[S DF; DF8[ ;NZ GF6F\ CFYpKLGF VF5[, CMI

T[  GF6F\GL  DF\U6L  SZTF\  VFZM5LV[  ~FPZ_4___qv5]ZF  ZMS0F

VF5[,  VG[  AFSLGF  ~FP!4(_4___qv5]ZFGM  TFPZ!P_(PZ_Z5

GF ZMHGM VF\Sv_) JF/M R[S VF5[, H[ VFZM5LV[ T[GL HJFANFZL

VNF SZJF ;F~  VF5[, K[4 H[ DFGJF 5F+ K[P
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!5PP CJ[ VFZM5L TZO[ ,[JFDF\ VFJ[, VgI ARFJ wIFG[ ,[JFDF\ VFJ[ TM

VF\Sv_) YL ZH] R[S VFZM5L OlZIFNLGL >SM UF0L R,FJTF CMI

VFZM5LGF GFD[ OlZIFNLV[  ,MG ,[JF DF8[  VFZM5L 5F;[ SMZM R[S

A[gSDF\  VF5JF  ,LW[,  T[GM  N]Z]p5IMU  SZL  CF,GL  VF  BM8L

OlZIFN  SZ[,  K[  T[  AFAT[  Z[S0"  5ZGF  5]ZFJFGL  RRF"  SZJFDF\

VFJ[ TM VF SFD[ OlZIFNL DLG[QF 5|lJ6EF>V[ T[DGL VF\Sv_5

GL ;ZT5F;DF\ H6FjIF D]HA VFZM5LV[ lD+TFGF GFT[ T[VMGL

5F;[  ~FPZ4__4___qv  5]ZFGL  V[S  DF;DF\  5ZT  SZJFGL

XZT[  DF\U6L  SZTF\  T[VMGL  5F;[  jIJ:YF  CMJFYL  VFZM5LGL

H~lZIFT  D]HAGF  GF6F\  CFYpKLGF  VF5[,  H[  GF6F\

5[8[  VFZM5LV[  ~FPZ_4___qv5]ZF  ZMS0F  VF5[,  VG[  AFSLGF

~FP!4(_4___qv5]ZF  5ZT  SZJF  VFZM5LV[  VF\Sv_)  YL  ZH]

T[GF  A[gS  BFTFGM  R[S  VF5TF\  T[  A[gSDF\  HDF  SZFJTF\  JUZ

:JLSZFI[  5ZT  OZTF\  CF,GL  VF  OlZIFN  SZ[,  CMJFGL  CSLSTG[

;DY"G  SZTL  H]AFGL  VF5[,  K[P  VF  OlZIFNLGL  VFZM5L

TZO[  SZJFDF\  VFJ[,  p,8  T5F;  wIFG[  ,[TF\  T[DF\  OlZIFNL

V[  CSLST :JLSFZ[  K[  S[4  T[VM >SM UF0L WZFJ[  K[  5Z\T]  VFZM5L

T[DGL >SM UF0L O[ZJTM CMI T[ CSLSTGM :5Q8 >gSFZ SZ[ K[P tIFZ[

VFZM5LGF  GFD[  ,MG  ,[JF  ;F~  OlZIFNLV[  SMZM  R[S  A[gSDF\

VF5JF ,LW[, T[ CSLST Z[S0" 5ZGF ZH] 5]ZFJF VFWFZ[ ;FlAT YTL

GYLP  VFD VFZM5LGM ;NZ ARFJ 56 DFGL XSFI T[D GYLP

!&PP JW]DF\4  VFZM5L  TZO[  V[S  V[JM  56  ARFJ  ,LW[,  K[  S[4

T[VMV[ VF\Sv_) YL ZH] R[S OlZIFNLGL SFIN[;ZGL SM>H ,[6L

ZSD  5[8[  VF5[,  GYL  VG[  A[gS  ,MG  ,[JF  ;F~  VF5[,  T[GM
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N]Z]p5IMU SZL  CF,GL VF BM8L  OlZIFN  SZ[, K[  T[  AFAT[  Z[S0"

5ZGM ZH] 5]ZFJM HMJFDF\ VFJ[ TM VF SFD[ OlZIFNLV[ VF\Sv_! GL

OlZIFN TYF VF\Sv_5 GL ;ZT5F;DF\ H6FjIF D]HA VFZM5LG[

TFP!*P_$PZ_Z5 GF ZMH VFZM5LG[ ~FPZ4__4___qv5]ZF VF5[,

T[GL  p3ZF6L  5[8[  VFZM5LV[  VF\Sv_)  YL  ZH]  R[S  VF5[,

H[ A[gSDF\ HDF SZFJTF\ VG[ T[ 5ZT OZTF\ CF,GL VF OlZIFN SZ[,

K[P CJ[ VF SFD[ ARFJ51F[ SZJFDF\ VFJ[, p,8 T5F; HMTF\ T[DF\

T[VM V[  CSLST :JLSFZ[  K[  S[4 VFZM5L 5F;[  S0S p3ZF6L SZ[,

5Z\T]  S\> S\> TFZLB[  SIF :Y/[ p3ZF6L SZ[,L T[JL SM> CSLST

OlZIFNDF\  H6FJ[,  GYLP  T[VM  V[  CSLST  56  :JLSFZ[  K[  S[4

VFZM5LV[  T[GL  ;CL  SZL  R[S  VF5[,  T[JL  CSLST  OlZIFNDF\

H6FJ[,  K[P  HIFZ[  V[  JFTGM  >gSFZ  SZ[  K[  S[4  R[SDF\  ;CL

l;JFIGL  lJUTM  SMZL  CTLP  tIFZAFN  VF\Sv_)  YL  ZH]  R[S

HM>G[ H6FJ[ K[ S[4 T[DF\ ;CL E]ZL 5[GYL K[ HIFZ[ AFSLG]\ ,BF6

SF/L 5[GYL SZJFDF\ VFJ[, K[ VG[ ;NZ R[SDF\ TFZLB TYF ZSD

VF\S0FDF\ ,B[, K[ T[ V\U|[HLDF\ K[ HIFZ[ AFSLG]\ ,BF6 U]HZFTLDF\

K[P tIFZAFN V[ JFTGM >gSFZ SZ[ K[ S[4 VFZM5LGL ;CL JF/M SMZM

R[S H[ T[DGL 5F;[ 50[, CTM T[GM N]Z]p5IMU SZL CF,GL VF BM8L

OlZIFN  SZ[,  K[P  VFD4  OlZIFNLGM  p5ZMST  5]ZFJM  HMTF\

R[SDF\G]\ ,BF6 V,U V,U 5[GYL CMJFG]\ :JLSFZ[ K[ 5Z\T] ;NZ

R[S  SMZM  VF5[,  CMI  T[JL  CSLST  OlZIFNL  :JLSFZTF  GYLP

TN]p5ZF\T VFZM5LGF SMZF R[SGM N]Z]pIMU SZL BM8L OlZIFN SZ[,

T[JL CSLSTGM 56 >gSFZ SZ[ K[P VFD4 VFZM5LGM ARFJ S[ T[DGF

;CLJF/M  SMZM  R[S  H[  OlZIFNL  5F;[  CTM  T[GM  N]Z]p5IMU  SZ[,
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K[  T[  CSLST  ZH]  Z[S0"  5ZGF  5]ZFJF  VFWFZ[  ;FlAT  YTL  GYLP

TN]p5ZF\T  VF\Sv_)  YL  ZH]  R[S  VFZM5L  T[DGF  BFTFGM  GYL

S[ T[DF\ 5MTFGL ;CL GYL T[ AFAT[ SM> TSZFZ VFZM5L TZO[ ,LW[,

GYL  T[JF  ;\HMUMDF\  SC[JFTM  VF\Sv_) JF/M  R[S  VFZM5LV[  H

5MTFGL HJFANFZL VNF SZJF OlZIFNLG[ VF5[, CMJFG] DFGJF5F+

K[P  JW]DF\  VF\Sv_)  YL  ZH]  R[S  HMTF\  T[DF\  ;CL  TYF  AFSLG]\

,BF6 V,U V,U 5[GYL SZJFDF\ VFJ[, CMJFG]\ H6FI K[ 5Z\T]

VF TASS[ SFINFSLI l:YlT HMJFDF\ VFJ[ TM CF,GL OlZIFN WL

G[UMXLI[A,  >g:8]D[g8  V[S8GL  S,D  !#(  GF  E\U

VgJI[  SZJFDF\  VFJ[,  K[P  WL  G[UMXLI[A,  >g:8]D[g8  V[S8

VgJI[GL HMUJF>VM HMJFDF\  VFJ[  TM VF SFINFDF\  V[JL SM>H

HMUJF> GYL S[ R[S ,BGFZ[ R[S T[GF C:TF1FZDF\ H ,BLG[ VF5JM

HM>V[P WL G[UMXLI[A, >g:8]D[g8 V[S8GL S,D Z_ G[ wIFG[ ,[TF\

HIFZ[  V[S  jIlST  G[UMXLI[A,  >g:8]D[g8  ;CL  SZLG[  ALHL

jIlSTG[  ;M\5[  tIFZ[  T[  WFZSG[  T[GF  p5Z  JW]DF\  JW]  T[  :8[d5

DIF"NFDF\  CMI  T[8,L  VG[  T[DF\  lGlN"Q8  SZ[,  ZSD

IYF5|;\U[ J8FpBT AGFJJFGM VYJF 5]~ SZJFGM 5|YD NX"GLI

VlWSFZ VF5[ K[P VG[ T[ ZLT[ OlZIFNL T[ R[S HFT[ 56 EZLG[ 5]ZM

SZL XS[ K[P VF TASS[ OlZIFN51F[ ZH]  GFDNFZ ;]l5|D SM8"GM Bir

Singh Versus Mukesh Kumar, 2019 AIR (SC) 2446 p5Z

5|l;wW R]SFNM  wIFG[  ,[JFDF\  VFJ[  TM  T[DF\  GFDNFZ  ;]l5|D  SM8"

wJFZF V[JM :5Q8 l;wWF\T 5|lT5FNLT SZ[, K[ S[4 SM> R[S H[ a,[gS

CMI  VG[  5MTFGL  >rKF  D]HA  T[VM  5[ILG[  VD]S  ZSD  ;F~

VF5[ VG[ T[ ZSD VG[ ALHL lJUTM HM 5[IL HFT[ VYJF SM> ALHF
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DFZOT EZ[ TM V[8,F DF+YL R[SG[ >GJ[,L0 DFGL XSFI GCLP VF

5]ZJFZ SZJFGM 5]ZFJFGM AMHM VFZM5LGF XLZ[ ZC[,M K[ S[ p5ZMST

TSZFZL  R[S  SM>  SFIN[;ZGF  ,[6F\  5[8[  VF5JFDF\  VFJ[,  GYL

VG[  T[  ;F~  T[D6[  V[JM  RMSS; VG[  ;RM8  5]ZFJM  Z[S0"  p5Z

,FJJM 50[4  WL G[UMXLI[A, >g:8]D[g8 V[S8GL S,D Z_4 (*

VG[  !#)  DF\  V[J]\  :5Q856[  H6FJJFDF\  VFJ[,  K[  S[  HM

jIlST  ;F>G  SZLG[  R[S  VF5TL  CMI  VG[  HM  SM>  5]ZFJF

J0[  T[  B\0G SZJFDF\  lGQO/ GLJ0[  S[  T[  R[S  SFIN[;ZGF  ,[6F\

5[8[  VF5JFDF\  VFJ[,  GYL  TM  RMSS;56[  SM8["  V[J\]  DFGJFG]\

ZC[X[  S[  p5ZMST  TSZFZL  R[S  SFIN[;ZGF  ,[6F\  5[8[  VF5JFDF\

VFJ[, K[ VG[ T[ CSLST V:YFG[ ZCL HFI S[ R[SGL TDFD lJUTM

0=MVZ  l;JFI  ALHF  SM>  wJFZF  EZJFDF\  VFJ[,  K[4

VG[  T[  lS:;FDF\  56 S,D !#( ,FU]  50[  K[P VFD4 p5ZMST

R]SFNFDF\  GFDNFZ  ;JM"rR  VNF,T[  5|:YFl5T  SIF"  D]HA  T[DH

p5ZMST RRF" SZL T[ D]HA TSZFZL R[S VFZM5LV[ T[DGF BFTFGM

GYL S[ T[DF\ T[DGL ;CL G CMJF AFAT[ TSZFZ ,LW[, G CMI R[SDF\

VFZM5LGL  ;CL  CMJFG]  DFGJFG[  SFZ6  ZC[,  CMI  T[  ;\HMUMDF\

VF\Sv_)  GF  TSZFZL  R[SGL  AM0L  ZF>8L\U  V\U[GM  VFZM5LGM

ARFJqTSZFZ  DFGL  XSFI T[D GYLP  VFZM5LGM  ARFJ S[  SMZF

R[SGM  N]Z]p5IMU  SZL  CF,GL  VF  BM8L  OlZIFN  SZ[,  K[  5Z\T]

VFZM5LV[ ;F{5|YD V[ CSLST SMHg8 5]ZFJF VFWFZ[ 5]ZJFZ SZJFGL

K[  S[  OlZIFNLG\]  SFIN[;ZG]\  J;],FTG[  5F+  SM>  ,[6\]  GYL

S[  OlZIFNLG[  SM>  R[S  VF5[,  GYLP  WL  G[UMXLI[A, >g:8=]D[g8

V[S8GL S,D !#) G]\ 5|FYlDS ZLT[ OlZIFNLGL TZO[6DF\ VG]DFG
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SZJFG] CMI OlZIFNLV[ ,[6]\ SFIN[;ZG]\ K[ T[D 5]ZJFZ SZJFG] GYL4

5Z\T]  R[S SFIN[;ZGF ,[6F\  5[8[  VF5[, GYL T[  VFZM5LV[ 5]ZJFZ

SZJFG]\  K[P  VF  SFD[  VFZM5L  TZO[  VF\Sv_)  YL  ZH]  R[S

OlZIFNLG[ VF5[, GYL T[JL SM>H CSLST 5]ZJFZ SZL XS[, GYLP

H[YL4  VFZM5LGM  V[S DF+ ARFJ S[  SMZF  R[SGM N]Z]p5IMU SZL

BM8L  OlZIFN  SZ[,  K[  T[  ZLT[  ,LW[,  ARFJ  5]ZJFZ  SZJFDF\

VFZM5L ;N\TZ lGQO/ lGJ0[, K[P

!*PP VFD4  p5ZMST  5[ZFVMDF\  lJUTJFZ  SZ[,  RRF"  TYF  H6FJ[,

SFZ6M;Z VFZM5L OlZIFNLGL p,8T5F; NZdIFG 5MTFGM ,LW[,

ARFJ 5]ZJFZ SZL XS[, GYL4 p,8FG]\ T[ V[SALHFGF lJZMWFEF;L

CMJFG]\  H6F. VFJ[ K[P VFD VFZM5L TZO[  ,LW[, ARFJ 5]ZJFZ

SZJFDF\ VFZM5L ;N\TZ lGQO/ lGJ0[, CMJFG]\ H6F. VFJ[ K[ VG[

WL  G[UMXLI[A,  .g:8]PV[S8GL  S,D  !#)  VG[   S,D

!!( D]HAGF VG]DFGMG]\  B\0G SZJF  5]ZTM 5|FYlDS S[  DFGJF

,FIS ARFJ S[ 5]ZFJM 56 VFZM5L ZH] SZL XS[, CMJFG] H6F.

VFJT]\  G  CM.  p5ZMST  R]SFNFVMDF\  9ZFJ[,  l;wWF\TM  TYF

J8FpBT VlWlGIDGM C[T] VG[ S,D   !!(   VG[ S,D  !#)

GF VG]DFG wIFG[ ,[TF\  TYF VFZM5L TZO[  VF\Sv_) YL ZH] R[S

T[DGF BFTFGM GYL S[ T[DF\ 5MTFGL ;CL GYL T[ AFAT[ SM. TSZFZ

,LW[,  GYL  T[  ;\HMUMDF\  OlZIFNLGL  TZO[6DF\  VG]DFG

SZJFG[ 5F+ YFI K[P VF TASS[ GFDNFZ ;]l5|D SM8"GM P.Rasiya

Versus  Abdul Nazer And Anr., 2022 JX (SC) 997  p5Z

5|l;wW  R]SFNM  wIFG[  ,[JFDF\  VFJ[  TM  T[DF\  9ZFjIF  D]HA  WL

G[UMXLI[A,  >g:8]D[g8  V[S8GL  S,D  !#)  V[  V[S  J{WFlGS
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WFZ6F  5]ZL  5F0[  K[4  R[SDF\GL  ;CL  VG[  C:TF1FZ

AFAT[ VFZM5LV[ TSZFZ p9FJ[, G CMI tIFZ[ V[J]\ DFGL ,[J]\ H~ZL

K[ S[ R[S N[J]\ VYJF HJFANFZLGF lGSF, DF8[ HFZL SZJFDF\ VFjIM

K[P JW]DF\ ;NZ R]SFNFDF\ V[J]56 5|:TFl5T SZ[, K[ S[ S,D !#)

GF  VG]DFGG[  SFZ6[  OlZIFNLV[  sG[RZ  VMO  8=Fgh[SXG  VYJF

;M;"  VMO  O\0f  jIJCFZGL  5|S'lT  VYJF  E\0M/GF  :+MT

ATFJJFGL H~Z GYLP VFD  VFZM5L TZO[ OlZIFNLGL p,8 T5F;

NZdIFG   ,[JFDF\  VFJ[,  ARFJ  V\U[  SM>  ;\ElJT  5]ZFJM  VF

SFD[ ZH] GYL S[ OlZIFN51F[ H[ 5]ZFJM ZH] YI[, K[ T[G[ B\0G SZTM

56 SM>H 5]ZFJM  VFZM5L TZO[  ZH]  GYLP  JW]DF\  GFDNFZ ;]l5|D

SM8"GM Rangappa Versus Sri Mohan, 2010 AIR (SC) 1898

p5Z 5|l;wW R]SFNM wIFG[ ,[JFDF\\ VFJ[ TM T[DF\ GFDNFZ ;]l5|D SM8["

9ZFJ[, l;wWF\T D]HA HIF\ ;]WL VFZM5L lJZ]wWGM 5]ZFJM G VF5[4

VUZ TM OlZIFNLGM 5]ZFJM lJ`J;GLI ZLT[ lZA8" G YFI tIF\ ;]WL

R[S  SFIN[;ZGL  HJFANFZLGF  N[JF  5[8[  VF5[,  K[  T[J]  DFGJFG]

K[ T[YL VFZM5LV[ ;FlAT SZJ] 50X[ S[ R[S OlZIFNLGL SFIN[;ZGL

,[6L ZSD 5[8[ VF5JFDF\ VFjIM G CTMP VFD4 p5ZMST SZ[, RRF"

TYF H6FJ[, SFZ6M;Z Z[S0" p5ZGF D8LZLI, S[ 5]ZFJFGF VFWFZ[

VFZM5L SMHg8 5]ZFJFYL H[ ARFJM ,LW[, K[ T[ 5]ZJFZ SZL XS[,

GYL  VG[  T[  ZLT[  VFZM5L  5]ZJFZ  SZL  XS[,  GYL  S[  R[S  N[JF

S[  HJFANFZL  5[8[  VF5JFDF\  VFJ[,  G  CTM  T[  ;\HMUMDF\  WL

G[UMXLI[A,  >g:8]D[g8  V[S8  VgJI[GF  SFINFSLI  VG]DFG

VFWFZ[  OlZIFNLV[ 5MTFG]\  SFIN[;ZG]\  ,[6]\  5]ZJFZ SZ[, CM. D]N'F
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G\AZ  Z  GM  HJFA  56  CSFZDF\  9ZFJL  D]N'F  G\AZ  #

5ZtJ[ GLR[ D]HA C]SD SZJFDF\ VFJ[ K[P 

!(PP D]N'F G\AZ # GL RRF" ov

VFD4  p5ZMST D]HA Z[S0"  p5ZGL  ;DU|  CSLSTMG[  wIFG[  ,[TF

TYF  OlZIFN51FGL  N,L,M  VG[  GFDNFZ  CF.SM8"  TYF  GFDNFZ

;]l5|D  SM8["  9ZFJ[,  R]SFNFVMDF\  5|:YFl5T  SZ[,

l;wWFTMG[ wIFG[ ,[TF T[DH p5ZMST D]N'F G\AZ ! VG[ Z DF\ SZ[,

lJ:T'T  RRF"  VG[  H6FJ[,  SFZ6M;Z  OlZIFN51F  VFZM5L

lJZ]wWGM VF1F[5LT U]GM X\SFYL 5Z 5]ZJFZ SZJFDF\  ;O/ ZC[,F

CM.  VFZM5LG[  T[DGL  ;FD[GF  U]GF  DF8[  TS;LZJFG  9ZFJJF

gIFIMRLT H6FT] CM.  GLR[ D]HA C]SD SZJFDF\ VFJ[ K[P    

voo C]SD oov

v VF  SFDGF  VFZM5L  lJXF,S]DFZ  E]5Tl;\C  BF\84  ZC[PN,F,GM

8[SZM4  D]\PB[0F4  TFPHLPB[0FJF/FG[  ALPV[GPV[;PV[;PS,D

Z*(sZf VgJI[  T[GL ;FD[GF WL G[UMXLI[A, .g:8]=D[g8 V[S8GL

S,D !#( D]HAGF lX1FF5F+ U]GF  DF8[  TS;LZJFG 9ZFJJFDF\

VFJ[ K[4 ;AA SFD VFZM5LG[ ;HF DF8[ ;F\E/JF D],TJLP

v  p5ZMST C]SD VFH TFP$YL4 DFC[ D[4 ;G[ Z_Z& GF ZMH B]<,L

VNF,TDF\  JF\RL HFC[Z SIM"P

TFP_$P_5PZ_Z&                              sDC[XS]DFZ RLDG,F, 58[,f

:Y/o B[0FP                                       VlWS RLO HI]l0lXI, D[lH:8=[84

                                                                                 B[0FP

                                                        [ GJ 01199 ] 
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!)PP VF  SFD[  ;HF  V\U[  VFZM5LG[  ~A~  TYF  T[DGF  lJPJSL,zL

V[;PHLPD,[SG[  TYF  OlZIFNL  TZO[  lJwJFG  JSL,zL

JLP0LP5FZ[BG[     ;F\E?IFP

Z_PP VFZM5L  TZO[  V[JL  ZH]VFT SZ[, K[  S[4   VFZM5L   UZLA JU"GF

GMSZLIF DF6; K[P T[VM l;JFI T[DGF 3ZDF\ ALH] SM. SDFGFZ

GYL4  ;DU|  S]8]\AGL  HJFANFZL  T[VMGF  XLZ[  K[P  VFlY"S

5lZl:YlT  B]A  H  GA/L  CM>  JW]  ;HF  SZJFDF\  VFJ[  TM

T[DGF  ;DFHDF\  5|lTQ9FG[  CFGL  5CM\R[  T[D  K[  T[DH  T[DGF

S]8]\ADF\  D]xS[,L  50[  T[D  K[P  H[YL   VMKFDF\  VMKL  ;HF  SZJF

lJS<5[ 5|MA[XGGM ,FE VF5L KM0L D]SJF DF\U6L SZ[,L K[P

Z!PP HIFZ[  OlZIFNL  TZO[  lJwJFG  JSL,zL  JLP0LP5FZ[BV[  ZH]VFT

SZ[, K[ S[ VFZM5LGF S]8]\AG[ C[ZFGUTL YFI T[ ZLT[ H[GM R[S 5ZT

OZ[, CMI T[G[ 56 36L AWL D]xS[,LVM 50[4 SM8"GF 3SSF BFJF

50[4 BR" SZJM 50[4 VFD OlZIFNLG[ 56 T[8,L H TS,LO 50[ K[P

JW]DF\  N,L,  SZTF  H6FJ[,  K[  S[4   VFHSF,  GF6F\SLI

jIJCFZGF  AN,FDF\  R[S  VF5JFGF  lZJFH  5|R,LT  YI[,

K[  VG[ VFJF R[S J6:JLSZFI[, 5ZT OZJFGF AGFJM 56 lNG

5|lTlNG JWTF HFI K[ VG[ VFJF R[S 5ZT OIF" AFN T[GF GF6F\

56 R]SJL VF5JFDF\ VFJTF GYLP H[YL ;DFHDF\ NFB,M  A[;[ T[

ZLT[ DC¿D ;HF SZJL HM.V[ VG[ OlZIFNLG[ JW]DF\ JW] J/TZ

V5FJJ]\ HM.V[P 

ZZPP VF  VNF,T[  OlZIFNL  TYF  VFZM5L  TZO[GL  p5ZMST  D]HAGL

ZH]VFTM    ,1FDF\ ,LW[, K[P ;FDFgI ZLT[ ;HFGL DF+F S[JL CMJL

HM>V[ T[ AFAT[ GFDNFZ J0L VNF,T TYF ;JM"rR VNF,TGF
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DFU"NX\"S R]SFNFVM p5,aW K[P CF, ;DFHDF\ V[S 51FSFZ 5F;

[YL  ALHM  51FSFZ  GF6F\  D[/JL  T[  ;FD[  R[SM  ,BL

VF5[  K[  VG[ R[SM JUZ :JLSZFI[  5ZT YTF\  ZC[  K[  T[DH VFJF

AGFJGL OlZIFN SZGFZ OlZIFNLG[  T[GF GF6F\  56 5ZT SZTF\

GYL  T[  B]A  H  U\ELZ  AFAT  U6FI   VG[  VFJF  VFlY"S

U]gCFVMG]\  5|DF6 lNGv5|lTlNG B]AH JWL ZCI]\  K[  H[GF p5Z

V\S]X  ZFBJM  H~ZL  K[  VG[  VFJF  VFlY"S  U]gCFVM  VFRZTF

>;DMG[  p¿[HG  G  D/[  VG[  ;DFHDF\  NFB,M  A[;[  T[DH  WL

G[UMXLI[A, .g:8]D[g8 V[S8GL S,D !#( GM U]GM VFlY"S U]GM

K[ VG[ lNG 5|lTlNG R[S 5ZT OIF"GF S[;MDF\ GM\W5F+ JWFZM Y>

ZC[,  K[P  H[YL  VFJF  U]GFDF\  C/JFX  ZFBJFYL  ;DFHDF\  BM8M

;\N[X HFI T[D K[  VG[  VFJF  U]GFDF\  ALPV[GPV[;PV[;P  S,D

$_! VYJF 5|MA[XG VMO VMO[g0;"GL HMUJF>VMGM SM>56

ZLT[  ,FE  VF5JM  gIFIL  H6FT]  GYL4  5Z\T]  S[;GL  CSLSTM

VG[  R[SGL  ZSD  wIFG[  ,[TF\  VFZM5LG[  DC¿D  ;HF  G  SZTF

DC¿D  ;HFYL  VMKL  ;HF  SZJF  DF8[  jIFHAL  SFZ6  CMJFG]

H6F> VFJ[ K[P

Z#PP VFZM5L  ;FD[  5]ZJFZ  YI[,  U]GM  HMTF\  VFZM5LG[  WL

G[UMXLI[A, .g:8]D[g8  V[S8GL S,D !#( D]HA S[NGL  ;HF

A[ JQF" ;]WL ,\AFJL XSFI VG[ N\0GL ZSD R[SDF\ H[ ZSD H6FJL

K[ T[GFYL AD6L Y> XS[ K[P VF SFD[ OlZIFNL TZO[GL ZH]VFT

D]HA VFZM5LV[ R[SGL ZSD R]SJ[, GYL T[YL T[VMG[ 36] V[J]

VFlY"S  G]S;FG  YI[,  K[4  H[YL  VF  SFD[   OlZIFNLG[  VFZM5L

5F;[YL  ALPV[GPV[;PV[;PS,D  #)5  D]HA  J/TZ  V5FJJ]\
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gIFIMlRT  H6FI  K[P  J/TZGL  ZSD  GSSL  SZTL

JBT[  D[lH:8[=8zLV[  V[JL  lJRFZ6F  SZJFGL

K[  S[  OlZIFNLG[  J/TZ  R]SJJF  V\U[  V[JM0"  SZJFGL  ;¿F  K[P

VFD4  HIFZ[  D[lH:8[=8zLG[  ,FU[  S[4  OlZIFNLG[  J/TZ  VF5J]\

HM>V[ TM T[ S[NGL ;HF SIF" 5KL OlZIFNLG[ J/TZ V\U[ C]SD SZL

XS[ K[4 H[  ALPV[GPV[;PV[;PS,D #)5   DF\  SM> DIF"NF GSSL

SZJFDF\  VFJL GYLP  ;HF VG[ J/TZ lJX[GF 5|̀ GM 8=FI, SM8["

lJRFZJFGF ZC[ K[P Z__! V[PVF>PVFZPs;]PSMPf5&*4 5\SHEF>

GULGNF;  58[,  lJP:8[8  VMO  U]HZFTGF  R]SFNFDF\  GFDNFZ

;JM"rR  VNF,T[  R[SGL  5]Z[5]ZL  ZSD  OlZIFNLG[  J/TZ

TZLS[  R]SJL VF5JF DF8[  C]SD SZ[,P H[YL  D[lH:8[=8zL OlZIFNL

TYF VFZM5LG[ ;F\E/L jIFHAL J/TZGM C]SD GSSL SZL XSX[P

GFDNFZ  ;]l5|D  SM8["  Z_!!  V[PVF>PVFZPs;]PSMPf  Z5&&4

SF{X<IF N[JL D;\N lJP~5lSXMZ BMZGF  R]SFNFDF\ 9ZFJ[, K[ S[4 “

the offence under Section 138 of   the N.I.  Act  is

almost in the nature of civil wrong which has been

given   criminal   overtone,   and   imposition   of   fine

payable as compensation is sufficient to meet the

ends   of   justice." JW]DF\  GFDNFZ  ;]l5|D  SM8["  Z_!ZsZf

HLPV[,PV[RP!#5#4  VFZPlJHIG  lJPA[AL  VG[  ALHFVMGF

R]SFNFDF\  9ZFJ[,  K[  S[4 "the   direction   to   pay   the

compensation  by way  of   restitution   in  regard   to

the loss on account of the dishonour of the cheque

should   be   practical   and   realistic.   So,   in   a

prosecution under Section 138 of the N.I.Act, the

compensatory  aspect  of   remedy  should  be  given
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much priority over punitive aspect." VFD4 OlZIFNLGF

lJPJSL,zLGL  ZH]VFT  VG[  VFZM5LGL  5lZl:YlT  wIFG[  ,[TF\

TYF  ;NZ  R]SFNFDF\  5|:YFl5T  YI[,  l;wWFTF\  wIFG[  ,[TF\

OlZIFNLG[  J/TZ  5[8[  R[SGL  ZSD  R]SJL  VF5JFDF\  VFJ[  TM

OlZIFNLG[  VFlY"S  G]S;FG  G  HFI  VG[  VF  5|SFZGF  U]GF

VFRZGFZFVMG[ IMuI GxIT D/L ZC[ VG[ ;DFHDF\ IMuI ;\N[XM

5CM\R[P  VFD  p5ZMST  D]HAGL  SZ[,L  TDFD

RRF"VMG[ wIFG[ ,.G[ gIFIGF lCTDF\  GLR[ D]HA VFBZL C]SD

SZJFDF\ VFJ[ K[P  

qq VFBZL C]SD qq

!P VF SFDGF VFZM5L  lJXF,S]DFZ  E]5Tl;\C  BF\84  ZC[PN,F,GM

8[SZM4  D]\PB[0F4  TFPHLPB[0FJF/FG[  ALPV[GPV[;PV[;PS,D

Z*(sZf VgJI[ T[GL ;FD[GF WL G[UMXLI[A, .g:8]=D[g8 V[S8GL

S,D  !#(   D]HAGF  U]GF  DF8[  K  DF;GL  ;FNL  S[NGL  ;HF

EMUJJFG]\ OZDFJJFDF\ VFJ[ K[P 

ZP ALPV[GPV[;PV[;P  S,D  #)5s#f  VG];FZ  VFZM5LV[

~FP!4(_4___qv  sV\S[  ~l5IF  V[S  ,FB  V[\XL  CHFZ  5]ZFf

OlZIFNLG[  J/TZ 5[8[  VF  C]SDGL  TFZLBYL  +6 DF;GL  V\NZ

R}SJL VF5JFGM C]SD SZJFDF\ VFJ[ K[P  

#P ALPV[GPV[;PV[;PGL  S,D  $_$  VgJI[  VF  R]SFNFGL  V[S

5|DFl6T SZ[, GS, VFZM5LG[ lJGF D]<I[ 5]ZL 5F0JLP

$P VFZM5LGF SM> HFDLG BT D[/JJFDF\ VFJ[, CMI TM T[  VFYL

ZN U6JFP
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v   p5ZMST C]SD VFH TFP$YL4 DFC[ D[4 ;G[ Z_Z& GF ZMH B]<,L

VNF,TDF\  JF\RL HFC[Z SIM"P

TFP_$P_5PZ_Z&                              sDC[XS]DFZ RLDG,F, 58[,f

:Y/o B[0FP                                       VlWS RLO HI]l0lXI, D[lH:8=[84

                                                                                 B[0FP

                                                        [ GJ 01199 ] 


