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Filed on: 30.11.2019
Registered on: | 30.11.2019
Decided on: 13.03.2026
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YY MM DD

IN THE COURT OF PRINCIPAL CIVIL JUDGE & J.M.EC.
AT MAHUDHA, DIST: KHEDA
[ PRESIDED OVER BY: MR. K. R. MAURYA |
REGULAR CIVIL SUIT NO. 42-2019
EXH-__

1. Chandubhai Mangalbhai Sodha

Age: 52 Years, Occupation: Agriculture
2. Chanchalben D/o Mangalbhai Sodha

Age: 50 Years, Occupation: Homemaker
3. Ishwarbhai Mangalbhai Sodha

Age: 48 Years, Occupation: Agriculture
4. Lakshmanbhai Mangalbhai Sodha

Age: 45 Years, Occupation: Agriculture
5. Dahyabhai Mangalbhai Sodha

Age: 42 Years, Occupation: Agriculture
6. Vajabhai Mangalbhai Sodha

Age: 40 Years, Occupation: Agriculture
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All are R/o: Nr. High School, Village: Minawada
Taluka: Mahudha, Dist: Kheda ....Plaintiffs
V/S
1. Chhotabhai Punabhai Sodha
Age: Adult, Occupation: Agriculture
2. Abhesinh Punabhai Sodha
Age: Adult, Occupation: Agriculture
3. Mangalbhai Budhabhai Sodha
Age: Adult, Occupation: Agriculture
All are R/ o: Dashama Mandir Road, In farm,
Village: Minawada, Ta: Mahudha, Dist: Kheda.

...Defendants

Suit for Declaration and Permanent Injunclion.

Appearance:-
Ld. Adv. Shri N. B. Chauhan for the Plaintiffs

Ld. Adv. Shri Y. V. Thakor for the Defendants.

JUDGEMENT
1. The Plaintiffs have filed the present suit against the Defendants

for declaration, permanent injunction.

2. The brief facts of the Plaintiffs’ case is as follows:-
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A. The Plaintiffs have submitted that the agricultural land
situated within the revenue limits of Village Minawada,
Taluka Mahudha, District Kheda, bearing Old
Block/Survey No. 17, New Block/Survey No. 28,
admeasuring 0-54-01 hectares, assessed at Rs. 3.79, and
bearing Khata No. 318, bounded as under:

East : Public Road.

West : Agricultural land of Chandubhai Amarabhai.
North : Public Road.

South : Public Road.

B. It is further submitted that the original owners of the
subject land were Atulkumar Prafullchandra and others.
From them, the Plaintiffs’" predecessor Shanabhai
Hothabhai had purchased the said land for a purchase
price of Rs. 2,000/- pursuant to a tenancy case. A
corresponding mutation entry No. 1422 dated 30-08-1969
was recorded in the revenue record. Since then, the
subject land remained in the ownership, possession and
enjoyment of the Plaintiffs” predecessor. After his demise,
the names of the Plaintiffs were entered in the revenue
record as legal heirs by Mutation Entry No. 432 dated
22-09-2008. Thereafter, the subject land has continuously
remained in the lawful ownership and actual possession
of the Plaintiffs, and the Plaintiffs have been cultivating
the said land and taking the agricultural produce
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therefrom. In the revenue record, the name of Shantaben
Mangalbhai Shanabhai, widow of Shanabhai, was entered
as holder of the land; however, she has since expired. The
Defendants, or their predecessors, have no right, title,
share, interest or concern whatsoever in the subject land.
Nevertheless, the predecessors of the present Defendants,
namely Punabhai Dahyabhai and Budhabhai Dahyabhai,
in collusion with the Talati, illegally caused their names to
be entered in the revenue record during the year 1985-86

without any lawful mutation entry.

C. It is further submitted that thereafter, in the year 2016,
when the Plaintiffs required a certified copy of the 7/12
extract of the subject land and obtained the revenue
record, they came to know that the predecessors of the
Defendants had illegally got their names entered in the
revenue record without any valid mutation entry.
Consequently, the Plaintiffs filed an application before the
Mamlatdar, = Mahudha, being  Application No.
Jaman/Kshati/Sudhar/ Vashi/758, seeking correction of
the erroneous entry. Upon hearing the matter, the
Mamlatdar passed an order dated 22-09-2017, directing
the deletion of the names of the Defendants” predecessors

from the revenue record. Pursuant to the said order, the
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names of the Defendants’ predecessors were removed
from the revenue record. Thus, the revenue record
presently stands in the name of the Plaintiffs, and the
Plaintiffs are the lawful owners and possessors of the
subject land. The Defendants have no right, title, share,
interest or concern whatsoever in the suit land. Despite
having no legal right, title or interest in the suit land, the
Defendants are attempting to create unlawful claims over
the suit property. With the intention of dispossessing the
Plaintiffs without any just or lawful cause, the Defendants
lodged a false police complaint at Mahudha Police Station
on 19-11-2019 against the Plaintiffs. After filing the said
complaint, the Defendants threatened the Plaintiffs
stating that they would forcibly take possession of the suit
land and that they would continue to file false complaints
and harass the Plaintiffs until the Plaintiffs handed over
the land to them. Therefore, the Plaintiffs have been
compelled to file the present suit seeking a declaration

and permanent injunction against the Defendants.

3. Written statement of the Defendants:-
A. The Defendants have filed Written statement at Exh-12
wherein the Defendants have submitted that the land
bearing Old Survey No. 8, Old Block No. 17 and after

re-survey New Block No. 28, situated within the revenue
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limits of Village: Minavada, Taluka: Mahudha, District
Kheda, admeasuring Hectare 0-54-01 with assessment of
Rs. 3.79, bearing Khata No. 318, is the ancestral property
of the Plaintiffs as well as the Defendants. The said
property had been allotted to the forefathers of the
Plaintiffs as well as the Defendants under Ganot (tenancy)
rights, and since the time it was so allotted, the
forefathers of the parties had been cultivating the suit
land and enjoying the agricultural produce therefrom.
The Plaintiffs and the Defendants are close relatives
belonging to the same family. The aforesaid suit property
had been mutually partitioned by the forefathers of the
Plaintiffs and the Defendants by way of family
arrangement, whereby half share, namely the northern
portion admeasuring H.R. 0-27-00, came to the share of
the Plaintiffs, whereas the southern portion came to the
share of the Defendants. The original owners and
occupants of the subject land were the forefathers of the
Plaintiffs as well as the Defendants, and the said land had
been obtained by them under Ganot(Tenancy) rights.
Therefore, the Plaintiffs as well as the Defendants became
the lawful owners and occupants of the said property.
Since the land was being cultivated under Ganot rights
and as the father of the Plaintiffs, namely
Vidhyashanabhai Hothabhai, being the elder member of
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the family and the family manager (Karta), had been
managing the affairs of the ancestral properties of the
family, the sale consideration of the land was paid from
the joint family income, and the revenue payment was
also made in his name. Therefore, his name came to be

entered in the 7/12 revenue record.

B. It is further submitted that since half portion of the
subject land had fallen to the share and possession of the
forefathers of the Defendants, the elders of the family had
subsequently caused the name of the forefathers of the
Defendants to be entered in the 7/12 revenue record
during the year 1985-86. Since then, the name of the
father of the Defendants had continued to appear in the
7/12 revenue record. Similarly, in other ancestral
properties belonging to the family, the name of the father
of the Defendants had also been entered in the revenue
records. Since that time, the actual possession and
enjoyment of the ancestral properties including the
present suit land had remained with the forefathers of the
Defendants, and after their demise, the properties were
partitioned and the respective boundaries of each share
were demarcated on the spot. The portion which fell to
the share of the Defendants has been in their actual

possession and enjoyment, and the Defendants have been
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cultivating the same and taking seasonal agricultural
crops therefrom. The names of the forefathers of the
Defendants had been entered in the 7/12 revenue record
since the year 1985-86 in respect of the subject land. As
stated earlier, though the land had been obtained by the
forefathers under Ganot rights, the name of the father of
the Plaintiffs had originally been entered as he was the
elder head of the family. Subsequently, the names of the
forefathers of the Defendants were also entered in the
7/12 record, and such entry continued up to the year
2017. However, about one month ago, when the
Defendants obtained certified copies of the revenue
record, they came to know that the names of their
forefathers had been removed from the 7/12 record. Upon
obtaining the necessary revenue extracts and after making
inquiries with knowledgeable persons, the Defendants
came to know that the Plaintiffs had colluded with the
Mamlatdar, Mahudha, and had filed a so-called
application for correction of error, and without issuing
any notice to the Defendants, the names of the forefathers
of the Defendants had been illegally deleted from the
7/12 revenue record. Therefore, the plaint as well as the
application for injunction filed by the Plaintiffs deserve to

be dismissed.

4. Court proceedings:-
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A. After pleadings were over, my predecessor Court framed
issues at Exh-17. Thereafter the Plaintiffs and the
Defendants have led their oral as well as documentary
evidence in their support. Thereafter the Plaintiffs filed
closing pursis at Exh-30 and the Defendants’ right to
further lead evidence was closed on 03.02.2026 vide
Exh-45. Thereafter the Ld. Advocates for the Plaintiffs and

Defendants were heard at length.

5. Final Arguments:-
For Plaintiff:-
A.Ld. Adv. Mr. N. B. Chauhan has argued on behalf of the

Plaintiffs and submitted that the agricultural land
situated within the revenue limits of Village Minawada,
Taluka Mahudha, District Kheda, bearing Old
Block/Survey No. 17, New Block/Survey No. 28,
admeasuring 0-54-01 hectares was owned and occupied
by Atulkumar Prafullchandra and others. From them, the
Plaintiffs’ predecessor ~Shanabhai Hothabhai had
purchased the said land for a purchase price of Rs. 2,000/ -
pursuant to a tenancy case. A corresponding mutation
entry No. 1422 dated 30-08-1969 was recorded in the
revenue record. Since then, the subject land remained in
the ownership, possession and enjoyment of the Plaintiffs’

predecessor. After his demise, the names of the Plaintiffs
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were entered in the revenue record as legal heirs by
Mutation Entry No. 432 dated 22-09-2008. The
Defendants, or their predecessors, have no right, title,
share, interest or concern whatsoever in the subject land.
The predecessors of the present Defendants, namely
Punabhai Dahyabhai and Budhabhai Dahyabhai, in
collusion with the Talati, illegally caused their names to
be entered in the revenue record during the year 1985-86
without any lawful mutation entry. It is further submitted
that thereafter, in the year 2016, when the Plaintiffs
required a certified copy of the 7/12 extract of the subject
land and obtained the revenue record, they came to know
that the predecessors of the Defendants had illegally got
their names entered in the revenue record without any
valid mutation entry. Consequently, the Plaintiffs filed an
application before the Mamlatdar, Mahudha, being
Application  No. Jaman/Kshati/Sudhar/Vashi/758,
seeking correction of the erroneous entry. Upon hearing
the matter, the Mamlatdar passed an order dated
22-09-2017, directing the deletion of the names of the
Defendants” predecessors from the revenue record.
Pursuant to the said order, the names of the Defendants’
predecessors were removed from the revenue record.
Further the Plaintiffs have placed on record the Entry No.
1422 at Exh-27 from which it is proved that the subject
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land was purchased by the Plaintiff’s predecessor under
the Tenancy Act. Further during cross examination of the
Defendant, he admitted that he has not produced
pedigree, any evidence to show that land was allotted to
late Punabhai Sodha too and he had paid any amount in
the consideration for purchase price. Therefore the
Plaintiffs have successfully proved that the predecessor of
the Plaintiffs acquired the subject land in the tenancy
proceedings after paying the purchase price. Therefore
the Ld. Adv. for the Plaintiffs has requested to grant the
relief prayed by them.

For Defendants:-

B. Ld. Adv. Y. V. Thakor has argued on behalf of the

Defendants wherein he has submitted that the subject
property had been allotted to the forefathers of the
Plaintiffs as well as the Defendants under Ganot (tenancy)
rights, and since the time it was so allotted, the
forefathers of the parties had been cultivating the subject
land and enjoying the agricultural produce therefrom.
The Plaintiffs and the Defendants are close relatives
belonging to the same family. The aforesaid suit property
had been mutually partitioned by the forefathers of the
Plaintiffs and the Defendants by way of family

arrangement, whereby half share, namely the northern
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portion admeasuring H.R. 0-27-00, came to the share of
the Plaintiffs, whereas the southern portion came to the
share of the Defendants. The original owners and
occupants of the subject land were the forefathers of the
Plaintiffs as well as the Defendants, and the said land had
been obtained by them under Ganot(Tenancy) rights.
Therefore, the Plaintiffs as well as the Defendants became
the lawful owners and occupants of the said property.
Since the land was being cultivated under Ganot rights
and as the father of the Plaintiffs, namely
Vidhyashanabhai Hothabhai, being the elder member of
the family and the family manager (Karta), had been
managing the affairs of the ancestral properties of the
family, the sale consideration of the land was paid from
the joint family income, and the revenue payment was
also made in his name. Therefore, his name came to be
entered in the 7/12 revenue record. Thereafter the name
of the predecessor of the Defendants was removed upon
the application filed by the Plaintiffs. Therefore the name
of the predecessor of the Defendants continued for a long
time which itself proves the long possession of the
Defendants. Further the name of the predecessor was
mutated in the year 1985-86 therefore cause of action to

file suit arose in the year 1986. Therefore the suit is also

Principal Civil Judge & JMFC, Mahudha. 12



RCS No. 42/2019
barred by limitation. Therefore the Ld. Adv. for the

Defendants requested to dismiss the suit.

6. Evidence of the Plaintiffs:-
A. Oral Evidence:-

Sr. No. | Description Exhibit

PW-1 | Deposition of Chandubhai 29
Mangalbhai Sodha-Plaintiff

B. Documentary Evidence:-

Sr. No. | Description Exhibit

1 Certified copy of Village Form No. 7 of |22
Survey No. 28

2 Certified copy of Village Form No. 8-A of | 23
Khata No. 318

3 Certified copy of Entry No. 432 24

4 Certified copy of Village Form No.7/12 |25
of Survey No. 17

5 Certified copy of order dated 22.09.2017 |26
passed by Mamlatdar, Mahudha

6 Certified copy of Entry No. 1422 27

7 Certified copy of order dated 16.12.2020 |28

passed by Dy. Collector, Nadiad

C. Electronic Evidence:-

Not adduced any Electronic Evidence:-
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7. Evidence of the Defendants:-
A. Oral Evidence:-

Sr. No. | Description Exhibit
DW-1 | Deposition of Chhotabhai 40
Punabhai Parmar-Defendant
No. 1

B. Documentary Evidence:-

Sr. No. | Description Exhibit

1 Certified copy of Village Form No.7/12 |37
of Old Survey No. 17

2 Certified copy of Village Form No. 7/12 |38
of Old Survey No. 17

3 Certified copy of Village Form No. 7/12 |39
of New Survey No. 28

10 Amalgamation sheet of Survey No. 136
1340/2 ( Block No. 1324)

C. Electronic Evidence:-
Not adduced any electronic evidence.

8. After completion of pleading my learned predecessor court had

framed the following issues at Exh- 17:-

-

1. L el YRAR 52 © & HI%- -, dL. Hgell, ). WsL L Al -l

gl odls AoR/Ad A0iR-99, Adl odls/ Ud AiR->¢, %l AASN
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0-U¥-09, %l BUSIR 31.3.9¢ Al Wlidl A6iR-39¢ dloll eldldlol
ol dll cllEl AL ASlA AACUE SRS AL AL B 240 54 -l
BULUR 3L, 000/~ Ui AALRL AVIA ¢l A AR lLE il dlel 2l AL
ASlel Al AAAL olle dAl dlel L AL elelleltoll Sl Al ddL
Hlels 5019 lPLdRER © ?

2. ¢ Wdael Yak 52 ® 5 elaiaoll wHl L celzil da wdaelsi
AL ASlel duid ol g aSARIL Udl 4L eldidloll ol L glatel
dRg L LS 1AL d2ll WAl 2l Al €A 2UAE © A RUR el
A AL dRAlAL €A 2 HA AL 561981 eLRLd2L L1 & ?

3. gL dlel HAL ol | Ele Haddl W2 SSER © ?

4. 3 ¢5H Vi ¢SUARL?

09.After careful consideration of pleadings, oral as well as
documentary evidences and final arguments advanced I hereby

answer the issues as under:-

1. Affirmative.
2. Negative.
3. Affirmative.

4. As per final order

10. REASONS

ISSUE NO.1:-
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A. It is a settled law that in a suit for declaration of title, the
burden heavily lies on the Plaintiffs, the Plaintiffs are not
supposed to depend upon the weakness in the case set up by
Defendants. To discuss these issues it would be pertinent to
look into oral and documentary evidence filed by the
Plaintiffs and the Defendants. The Plaintiff No. 1-
Chandubhai Mangalbhai Sodha filed affidavit in
examination in chief at Exh-29 wherein he has reiterated the
facts narrated in the plaint and submitted that the subject
land was received by the deceased Shanabhai Hothabhai
under the provisions of the Tenancy Act through purchase
from the Government. The said land was granted to the
deceased Shanabhai Hothabhai, who was the ancestor of the
Plaintiffs. The full purchase price of the land was duly paid.
Since then, the said land has remained under the
independent ownership, possession, and cultivation of the
deceased Shivabhai Bapubhai Bhoi. The Plaintiffs used to
assist him in agricultural activities. After the death of
Shanabhai Hothabhai, the Plaintiffs became the lawful
owners and possessors of the suit land. In order to
substantiate his claim, the Plaintiffs have filed a certified
copy of Entry No. 1422 at Exh-27. Perusing the Entry No.
1422, it clearly appears that the ALT, Mamlatdar accepted
the deceased Shanabhai Hothabhai as tenant of the said
agricultural land and the deceased Shanabhai Hothabhai
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purchased the said land after paying the purchase amount of
Rs. 2000/-. Accordingly the Entry No. 1591 was mutated in
the revenue record. Further perusing the order dated
22.09.2017 it appears that when the Plaintiffs filed an
application for rectification in the revenue record, the
Mamlatdar, Mahudha after considering the record held that
the deceased Shanabhai Hothabhai received the subject land
in the tenancy proceeding and Entry No. 1422 was effected
in the revenue record. After the purchase price was paid
Entry No. 1591 was mutated in the revenue record on
22.02.1977 and the subject land was acquired by the
deceased Shanabhai Hothabhai. Therefore the Ld.
Mamlatdar gave subject land under Section 32M of the
Gujarat Tenancy and Agricultural Lands Act after paying the
purchase price. Thereafter the name of the deceased
Shanabhai Hothabhai was mutated in the revenue record.
Therefore, Section 32M of the Gujarat Tenancy and
Agricultural Lands Act is required to be considered which is

as under:-

Section 32M: (1) On the deposit of the price in lump sum or
of the last instalment of such price, the Tribunal shall issue
a certificate of purchase in the prescribed form, to the

tenant in respect of the land. Such certificate shall be

conclusive evidence of purchase. If a tenant fails to pay lump
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sum within the period fixed under clause (ii) of sub-section
(1) of section 32K, or is at any time in arreas of four
instalments the purchase shall be ineffective and the land
shall be at the disposal of the Collector under section 32P
and any amount deposited by such tenant towards the price

of the land shall be refunded to him.

-Therefore in view of the aforesaid provision the purchase
certificate is not produced but Entry No. 1422 has been
produced which supports the case of the Plaintiffs and once
the Mamlatdar ALT has held that the subject land was
purchased by the deceased Shanabhai Hothabhai in the
Tenancy proceeding the same cannot be challenged before
this Court and this court ceases to have jurisdiction to
declare the purchase U/s 32M invalid even if it is. It is the
admitted position between the parties that the subject land
was granted to deceased Shanabhai Hothabhai. Therefore
once the purchase is conclusive proof then unless and until
the same is challenged or set aside, the ownership of the
ancestor of the Plaintiffs-Late Shanabhai Hothabhai cannot
be doubted. Therefore the same has attained finality.
Therefore the deceased Shanabhai Hothabhai is held to be a
rightful owner of the subject land. Therefore once the
deceased Shanabhai Hothabhai is held to be the rightful

owner of the subject land and therefore the Plaintiffs being
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legal representatives can be said to have inherited the subject
land validly when the Defendants have not led any evidence
to prove that they were co-sharer or the late Shanabhai
Hothabhai was only karta of the family of the Defendants.
The Defendants have also not led any evidence to show the
relationship with deceased Shanabhai Hothabhai and have
also failed to prove that their predecessor contributed to the
purchase price of Rs. 2000/- paid by late Shanabhai
Hothabhai. Therefore Issue No. 1 is answered in

AFFIRMATIVE.

ISSUE No. 2:-

B. Considering Issue No. 2, The Defendants’ claim that the
deceased Shanabhai Hothabhai received the subject land
under Tenancy Act as Karta of family and the late Punabhai
Sodha was also sharer of the subject land. Therefore the
name of deceased Punabhai Sodha was also entered in the
revenue record. It is their further claim that the deceased
Punabhai Sodha also contributed to the purchase price.
Further the Defendants’ claim is that the subject land was
demarcated into two parts and the Defendants are also
having possession of the subject land. However the
Defendant No. 1 during his cross examination at Exh-40

admitted as under:-
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Bl odld WL B 5 HIRL dsalul il elelleloll ol clield SIS ARl
5A S ¢l o eellddl UL S H SIE el YRLAL 1L SIH RY S
Ael. 2 dld vRL ® 5 2RL Asall ellalotl HlA 58 ARl 2,
sul Held sUl il WAL ddl SIS AssA ARl wdlel 5 WRL
AAMRML BRUdA A2l Bl Ald VI © § eliatnl asUAUL 2L
ASAUAL ALRULALAL €I o £2llddl SLE LR YRAAL VUL ELLAL SBL
UL 2% 53 Al B Al VRl B § AL ELALL ST BRLLAL ASAL
L AUEDAL ASAUBUL 3§ A €1 d e2uladl S8 Ul v
SBL %Y s A8l VL dld WA © § 0Ll WLlBU 2 WAl
Mo Gintell ASAURAL 422 Eletalvil Rlasd olietd SIE aduR) A
QL d eellddl SIE Alold BUUIR YRAAL 2L SBL Y 52l A8, 2|
dld W3l © 5 2udl sl aduRll slgs AlSd-ll elRMi 2dd A dg
YRL W HIRL SelodL A ARAURRML LU Aell. 21 dld vl © 5 dlglil
. Wdagldl a2l eldidell Masd Gdr elawl Beunl adadd iy
FUL G dRgel %Ml cllglAl duos elgiel drg-l sl Wl -
HAE ¢l d eellddl WeL Alvld LR YLl vl S %Y 5 8l
dld W3l & 5 diel dal wadElaid s2ol AYsd 5201 €l d eelladl
Afld LR YRAddL L S Y s el B Ald WL B § 2w
eletail ailetedl 2elid 2idlAl vidle (Sud-r 3l el 2idsd

seotdll uasuidl eRe Slu d eellddl Alid duUR YRudl UL

Eldlrll SIAL %Y S «A8ll. vl dld WAL © 5 elaiaoil MasdHdl aglae
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AL SHAL dlEll asl Sl edl d ellddl Albld 2R YRl 1L SIH
2% 53¢ Al L dld WA B 5 elalalloil BHIAHL AHIRL ASlard A 21
SHAL dlelAl asla etie sARY Sl d eliddl Alold 2R YRAdL i
S 2% 53¢ gl Bl dAld WAL B § erasil ML 2R Asels]
SIS WL Al §R§R Al R ervid qAA. 2 did W © 5
HRL ASleed A SIE WRL §81R el (Al a2 :SSHL e, A €l
AL SHAL ALElL 2R A A 58uiEl sHl sAddL HI2 lld YuIRl
sRal-l 2% sl 3 dld VRl B 5 L SHAL dlell a2 5SHI Al
HRL A sHL SAAAL 2R SR %l UUIR HIMAAER HEHUIARAI
UIRL A a2 358Hiel sl SRaAlAl ¢5H sl B dld VRl B &
WHAAEIRSLAUBL & ALURNAL $5H S 1A d gsU-ll A 2R
Aol SA. 31l AHEL BUR. LR BNLA . 331/2¢ Aol e 53
§ R 20l Aol SASlAURUBL dLAg/AR/R0 Al A% ARIYR
scll. 2 dld WL B 5 Aol sAslAL ¢sH AW - SIE Al
el 5 A2l. o dld WL © 5 elcleloil Al - sARY VSl €l
gl Gu Aadl ld i d Gu Al i d cldiddl Afid 2R

-

YRAdL 2L S Y s §. L dld VAL © 5 sl diRlvl HIR 5 HIRL

-

asadid A Aldg Al B odid WL B 5 L sl dlElAL dse

20l S A2eu 2l dl.3o/oy/ge AL A% eldlelloll A dLRlld €5

HAE d ¢5H A 23R SIS 20dla eluid s A8l
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-Therefore from the perusal of the aforesaid cross

examination in detail, it appears that the Defendant No. 1
had admitted that he has not led any evidence to show that
his predecessor Late Punabhai Sodha had been ever shown
as tenant in the subject land. He has also admitted that he
has not led any evidence to show any family distribution
between the brothers. He has also not produced any
pedigree. Further he has also admitted that he has not led
any evidence to show that the purchase price was also paid
by his predecessor. Therefore, considering the cross
examination of the Defendant No. 1 it is crystal clear that the
Defendants have made their claim merely on the basis of
pleading without there being any cogent evidence. Therefore
the Defendants have utterly failed to prove that the Plaintiffs
and the Defendants’ elders had divided the disputed land
mutually within the family long ago and in that division, the
southern half portion of the disputed land came to the share
of the Defendants and Since then, the Defendants have been
in possession and enjoyment of the land that fell into their

share. Accordingly Issue No. 2 is answered in Negative.

ISSUE No. 3:-
C. Perusing the plaint, it appears that the Plaintiffs have sought
relief to declare that Plaintiffs have title of the suit property

and the Defendants are not having any right or interest over
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the subject property. Therefore from perusal of Section 34 of

the Specific Relief Act which is as follows:-

Discretion of court as to declaration of status or right.—

Any person entitled to any legal character, or to any right as
to any property, may institute a suit against any person
denying, or interested to deny, his title to such character or
right, and the court may in its discretion make therein a
declaration that he is so entitled, and the plaintiff need not in

such suit ask for any further relief:

Provided that no court shall make any such declaration
where the plaintiff, being able to seek further relief than a

mere declaration of title, omits to do so.

-Therefore, to obtain the relief of declaration: the plaintiff

must establish that:-

(1) the plaintiff is at the time of the suit entitled to any legal
character or any right to any property, (2) The defendant has
denied or is interested in denying the character or title of the
plaintiff, (3) The declaration asked for is a declaration that
the plaintiff is entitled to a legal character or to a right to
property, (4) The plaintiff is not in a position to claim a

further relief from a bare declaration of his title.
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-Discussing the aforesaid provision of law in the light of the
facts of the present case, it appears that the relief sought by
the Plaintiffs to declare that Plaintiffs have right of
inheritance on the subject properties and the Defendants are
not having right or interest over the subject properties.
Therefore when the Plaintiffs’ right is denied by the
Defendants and therefore the suit for declaration is
maintainable. Further, this Court has already held that the
Plaintiffs have proved that they are owners and occupiers of
the land in question, therefore when the Plaintiffs have
proved the title of the land in question, they have the legal

right to protect their property as well as possession.

-Further Section 38 of the Specific Relief Act which is as
follows:-

38. Perpetual injunction when granted.— (1) Subject to the
other provisions contained in or referred to by this Chapter,
a perpetual injunction may be granted to the plaintiff to
prevent the breach of an obligation existing in his favour,
whether expressly or by implication. (2) When any such
obligation arises from contract, the court shall be guided by
the rules and provisions contained in Chapter II. (3) When
the defendant invades or threatens to invade the plaintiff’s
right to, or enjoyment of, property, the court may grant a

perpetual injunction in the following cases, namely: — (a)
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where the defendant is trustee of the property for the
plaintiff; (b) where there exists no standard for ascertaining
the actual damage caused, or likely to be caused, by the
invasion; (c) where the invasion is such that compensation
in money would not afford adequate relief; (d) where the
injunction is necessary to prevent a multiplicity of judicial

proceedings.

-Therefore when the Plaintiffs have proved their title on the
subject land in question and they have apprehension that the
Defendants would interfere in their possession and in such
circumstances, they are entitled to get an injunction in their

favor. Therefore I answer Issue No. 3 in AFFIRMATIVE.

-Accordingly, in view of the fact and circumstances as well as
the legal position as stated above I pass the following order

pursuant to Issue No. 4 as under:-

FINAL ORDER

1. The present suit filed by the Plaintiffs is hereby allowed.

2. It is hereby declared that the Plaintiffs are the lawful
owners and occupiers of the agricultural land situated at
Village Minawada, Taluka Mahudha, District Kheda,
bearing Old Block/Survey No. 17, New Block/Survey
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No. 28, admeasuring 0-54-01 hectares, assessed at Rs. 3.79,
and bearing Khata No. 318.

3. The Defendants and their agents are hereby restrained
from alienating and interfering in the possession of the
Plaintiffs in the agricultural land situated at Village
Minawada, Taluka Mahudha, District Kheda, bearing Old
Block/Survey No. 17, New Block/Survey No. 28,
admeasuring 0-54-01 hectares, assessed at Rs. 3.79, and
bearing Khata No. 318.

4. Decree to be drawn accordingly.

5. No order as to cost. Both parties bear their own cost.

6. The present suit is disposed of accordingly.

Signed, Pronounced and Declared in open court today on

this 13th day of March, 2026.

Place: Mahudha Kishankumar R. Maurya

Date:- 13.03.2026 Principal Civil Judge,
Mahudha, Dist: Kheda
Judge Code: GJ01723
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