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(29) In the matter between M/s prajapati Oil
Industries through owner Rameshbhai V/S State of Gujarat
reported in 2004(1) GLH page No.365, Hon'ble Gujarat High

Court has held that, as soon as a cheque is issued in favour of a
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party the presumption is that, it is issued against consideration.
The burden to rebut this presumption is on the person who issues
the cheque. In absence of such rebuttal it can not be said that
cheques were without consideration. Also, Hon'ble Gujarat High
Court in para-25 of its judgment held that, on a bare reading of
Section-138 of the act it is clear that as soon as cheque is
produced of record, a presumption will arise about the
consideration that the negotiable instrument concerned was made
or drawn for consideration.

In the matter between Mangubhai Mansukhram
pandya V/s Pranjivan Tribovandas purohit, reported in
1991(2) GLH page no.65 Hon'ble Gujrat High Court has held
that, Section-118 of the N.I.Act raises a statutory presumption
that,

— There was consideration for every negotiable
instrument. This presumption continues until it is

rebutted.

Onus of proof that there was no consideration is on the

defendant.

Initial burden lies on the plaintiff to prove execution of
the pronote. But once the burden discharged court has

to raise the statutory presumption.

(R) dlIHER YMH SIZ MIRA GRA A0S SH AoYZsAULI2! Suol]
Q3 ddloiRie WIRAIA, 16ce (3) A3 ol Ysieli

w2 ld s3d © 5, "The Bare denial of the passing of the

consideration apparently does not appear to be any defence.
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Something which is probable has to be brought on record for
getting benefit the onus of proving to the plaintiff. To disprove
the presumption, the defendant has to bring of record such facts
and circumstances upon consideration of which the court may
believe that the consideration does not exist or its nonexistence

was so probable that a prudent man would, under the
circumstances of the case, act upon the plea it did not exist. "I
GWid olIHER YMH SIE 5.0, ofloll ([A3e8 Hoflvuol, 2009
A AL AR, YUH 81 ¢y del gldal Ul. edid [Q3es o
dlogali®l, 2009(5) dRA.AL2Al.-a5 o Ysiedi wald sd

& 5, Burden of proving that cheque had not been issued for any
debt or liability is on the accused. Denial avernments in reply by
accused are not sufficient to shift burden of proof on to the
complainant. Accused has to prove in trial by leading cogent
evidence that there was no debt or liability. Further held that,

setting a side of conviction on basis of some formal evidence led
by accused is not proper. il GWid olIHER YMH S1éall (520l
%oll€al CiIZ [A3e81 EccIAY . 825 (R00¢ [BHloid Al ¥oiRkA A9
W), 3. usiqAal [A3eg 1.3, YRogal (00 (a) ARAALA. (5
1Ef321) 200) d&ll 221Ul [A3e) Hlgal (. 1. AR, 090 YUH
SIE A¢EL) ofl YSIERAHI alIHER YU SIE WU Sd 8 3,
AR Wloswed 2A1g Widefldld]l Fedl yrrdl 210 dl uel
AojHloflo] visel &AG 2Ll ASIRU Aol €l aoNARIud gogoe
s2oll SAH—3CE ofl VloHIolo] Visel Al HIZ AHARIUIRA, H12flal]

uiaRIHI A199 %33 o€l
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ARIUlo| 220113 A1Y &ldigf Hioldlg] SRRl 8 8. dgYHI, JIEA
As di9) vig uel AR Wld ofleiddl of gldi 243lell Ul eI

ARIVIRA dlad aell. ARIIA s1%92 28l SIS oiv1g dladd o] %]
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s3ueuet edRrl AURIMla s198¢lall 31.2,00,000/— AHIUA]
Aol ARIUIA G1GLall ALliofl 284 V2 A Y 1A SlAallo>d AS,
S$5dId 2Vl H 31.2,00,000/— ofl dl.AU/09/202U dl
A%0ll AS 01.000002 ol AIUA ol d Glail dldd Avliofl 254
AUl V2 &Idall dIEAd As ARUIRA sIEld 2A1UA &Y
d 2dici1dls Hiofl siu dd] eslsd 8. e/l aicioll SIHall dIgAd
As d sluiElal Gloll dldd 284 W2 dlddl dlli eRuY sl
AUE  &ldie]  ugH  eofla Ad YRARr YRk 8. Wg
AHRIUIRA Gelofl dlda 284 W2 dladl ol 2i3ell dIgARA As
A1 AHAd o &ldliall si oiRug dldd o2l dHy sRuIEUSial]
W14l Yol gl olie AR 243ofl s13HI a1 28] SIg Hivlls
WId] % 53d el 5 sl €2dIAN] AR Elcoll SIA Y AV
olfl. ¥l viuR ARIUIRA  sluIEl WAL sl Ggloll dldd
Aal dall allRli AIRAUIRA s3uIEla 2410d aiel] dH Hiol] ASI 9.
AHiH, ARIUIRA s2é1Eloll YAdIg] Visal $3d i@l dgyi dIeA
As419) viig ARIMlgf of &ldicll 5 Asai Uldiofl el of &ldI el
SIg oAU AR edrRl dldd ofel. 2RI «1d Uldllell o1 %
Al w1d ol Adl xoliol AUd ol 5 oy
SIg A18€lal duRfl Yar sd odl. dgai adanllReid gogdoe
Ase Yol ¥AR S Vs SIY @lsd qel s?la 2Hudl 8y dl
d SiREAWII ARl VS AHNUA &l dY ol SI& SWlg]
28 8 Aal doll UisallcHs Y191 2% sdlofl ¥dIcielR] ¥ d ufSd As

AlUolR &1 dofl 28 8. ARIUIRA A5 dlicidall VisollcHs YId]
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GIHER SIE AH2 %Y 52d ofell R &lddfl SARUIEHT YRuUIH] %
ed As AR A s3Il sIRAEARC] dloiail ARIT U2 AINd
gldio] ¥R 2419 8. F&] ARIU] 413 ¥ AojdHIol SHH—UVIE YO
GURYA IR § A As ALl U2 AIUUIHI A19d & ¥ ViSalIcHS
ofHlol Bl & dof Visal HIVls § e2a19%] Yridief] sRuiHi 4RIV

(o180 ofluSd 6.

(as) AHIH, 385 GURoll A3 AHivlls ddy €2a19%] Yridl
ol Adl sAAledinl Vs ¥ A guid AURYIRA s2luIEla
siuEAwll GYlail dldd 284 U2 Auliofl Ysyell U2 A1Ud &dl
ddl eslsd WS Guzell Yrrdiefl YaRr &Jd 8. Al As
[Glud  AxuHi deiddl sARAERA  Uldioll  csHi %Y sdi
4o 2SRRIV Ud Scll SRAIERA AHIRAUlal Ulre HI2S5A SIAEAR0T]
slaios oligl HisAd ofl w12l vRIla & dY Hicldlal SREI 8,
Aol Asoll 84 AUl YsadiAHi 2119d o1l d sRE &ldd]
SARUIE SAI0] SIRRI BcUool &dl SIRIEIl [c1uH AHY HJUTEIHI ¢
“Uladi sARuIE sUIAHI A11Ad dY 385 GuRall Y141 sdla & 8.
ggHi AR As dal Ad]sIE] URlusai s Hi 2% &Jdd of &dl
dg oiAI9Hi ARII 285 GUR dId] 15 o1el.

(q9) ARIU] 24300fl 518 3013 81%2 UAd 614 dH% dofl 1d]
aladidi AH1dd &l dHY SARUERA Y A dHIH €d19]

Widlol aisd 2ARIUIal A1UdIHi A41Ad 8. dH 2RIl el dle
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olie SAAIE] sl Aoy SIg Y11 %Y SAIAHI 241Ad o], 3]
sAuIE U SARUIEIRA Y A dHIH €2dIA%] dHY HIlUis Y14l
AHRIUloll 121241 &1 ¥/ ofl. Aot A4. 2.0l sEH 30<(Yall [5.U
1.5150fl SEH—293) of Uida &AM &ldlg] ¥LIIR™Y AHID 8. AHY ollH.
JRId &l sIé Manoj Vasudev Sompura Versus State Of
Gujarat 2023 (0) AIJEL-HC 247313 ol YSIEIHi WI-v Ai
of|J Yot AUdISal S3d 8.

14.Considering the facts and circumstances of the case, this
Court is of the opinion that the trial Court was completely
justified in passing the impugned judgment and order. The
decision to not conduct cross-examination of the complainant in
spite of repeated opportunities and to not remain present on the
next date of trial when his Further Statement u/s. 313 of Cr.P.C.
recorded on the earlier date was to be exhibited was a deliberate,
intentional and conscious decision on the part of the petitioner. It
was not that the petitioner was not aware about the stage of trial
proceedings. However, deliberately, the petitioner had chosen to
remain absent from the trial proceedings from the date his
Further Statement u/s. 313 of Cr.P.C. was recorded but before it
could be exhibited.

(q¢) dae olld. olladl &lef SIE d2ilell Navneet Singh
Gogia And Another Versus State Of Maharashtra And

Another 2025 (0) AIJEL-MH 2502426 3i A1Ud YSIEloti U3l

Us Hi oflJ Yol AYdIS0l 53d 8.
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56-In nutshell if the proceeding under Section 138 of the
Negotiable Instruments Act are quasi-criminal in nature, there is
reason to believe that one of attribute of criminal trial about
mandatory recording of statement under Section 313 of the
Criminal Procedure Code is not applicable . So in given set of
facts narrated hereinabove, the accused cannot make complaint
about causing prejudice if evidence is adduced in his absence
and he cannot make complaint of non recording of the statement
under Section 313 of the Criminal Procedure Code if they have
remained absent without justification. In a given case and after
ascertaining certain factors, the Magistrate is justified in
proceeding further in absence of accused and even dispense his

statement.

AIH, GWRISA YSIERAIHI S AUUAISoll ol Adi WRAUR AR
Uldlofl desi3] eud] 21ud €234 10t 81%2 of 28 Hal dal dudlol] 2413
SARUIEIRA S12H1 %Y 53A YRIUIAIg] Ayeiuel «1el &ldl 9di &1
28] ¥ s31AIElofl BAe dUIH of S Aal [AAN [aidEal olleid] HI2 Ul
SIS A6l SREI CidIRUl Y2R &I%R of 2B AR Adl A%INH]
ARl Ae13NHi 855 oied s3] 520l siRIdIgl 21210 AdI]
ASRI. A1H Ugd SAHI SAIEl AR Uidlell SA4 A16{ld
SUIHT ASO 1BAl 8 Aal AR s3Il SAH 1A RUI%G]] Qs
GulRad sUIHi [ovsscr [oldSd 8l AR A 6slsd  uel
AR sieIHT SH1Ad A1 AR Sed] 241 sl A2 dotl 2
el USRI dRJall  Acid, SAJIEYIN] YsRell 243U

ellotH] Adl dHY Udd SAoll &Slsa AAal AN &lidl Adl I

PAGE : 20 OF 26



CC/235/2025 JUDGEMENT

sidoll vRIUlA €fl daNflAcid gorgioe dseoll sAH—-13¢ ol

AyotiHi asARdiot 8Ad] Hal of. A ol oflfa &SR Hi AU

A9 8,

(qe) GUR gl o.0q Hi UAT sy Yo sueua €l
adaNflAoid  goegHoe  Asedl sEH—A3¢ ol ol AN
ARl asAlRdisl spAUUl HIZoll dAHIH AIUR_S dcdl (o1
sul AR s3 asd aldigl ARG ofl el 4R4.2124.f]
SHH—9¢(R) 2odd €] aoNRlAdoid gogdoe Asedll saH-1

3¢ ofl ot A dAsARUIot 821G €& Hal Giol UG A% A3 A

W yeadl.
diflu : 0/ 0% /2025 ([52101gHIR AR, HIR)
HEUI. MoAluid Rifdd % il

¥Ysl. A1, §22 sAIA,HGE
(A% 02923)
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eldall sI1A $AA1E] Al AHall [A.9.2]] 619 8. AR

$ d¥all [4.9.2]] 8192 aiel]. s321€lall [Aediol dsld Hlal Hiciwl.

(20) SARUED s ([Q.a.2ledl Ad] 2gH1d & 5§ &ldall
A RIVIA 2i6flR USIR0f 2ol S3d 8. s Iedl Ydiall (51 Ugl] B
8. AHIYHI EMd] 15U %33 clofl 1 8. K] A4RAUIal SIRIE

Hxolofl HedH A% 5] AN Aol dNAR AUIAY F A,

(1) 21 deidadi AR & &19R 2wl dild] A%l 243 s
1A 52 of€ll. Gldall YaIHi siguel ifsd, sig uel ¢ildl Hié)
8H ANddl 5 HidAIHIo WRled] guid d 1A vzl As! dull 241l
gl dR siki Asl Audl eldiall slA1l defl B B, 28
S HIdAIHIo ANRUI GIE d SH AYUI HIAJAIHIolo] YR WRd S
o1®fl al ollli of YSUUI US d HI2 SIUEIG W Aieeal 53], dol
U9 Sl 28 8. 8H Ud Sl o1&l al As] YoR 2d1S1RA U
i 28 8 d ujot dicfR GIoid 21211/ Aol 11 YoEIA [Eot Uld[Eof
qefl 261 8. Foll GUR igRI AVA] %33 8. AlHlod Id A%l HIi|
sdl eld] e A olioid olIHER US| HEIAT Al AUTRRU AHAEIEd ol
HI9IERIs YsIERA Gudaed 8. €] adNflANoid gorgHoe vSeHI AER
o1dg JURIE Eud 51 U9 A¥RAUBN &g AoSof SIHSIY
doil  [olRudlgAR ol SlfuLl  idoll AGRAG  [doll  Add
AARAULT UIAG W d HI2q] .

A1 513 ARIla s3A1E1A 818 Bedloil 31.2,00,000/— ol
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A ANUA edl ¥ W2 ARMRA sl Gdld]l 284
U2 31.2,00,000/— all dl.au/0a/20U dll A%all s3Il
ollHall A Y HIA SlRollod OIS, S&AIA AViloll AINA], ¥ AS
SARUIEIRA Clos 2Ig GRISI, HGEI AVilall UWIdIHI ¥HI Sl AS
dl.RR/oa/0u ol A%  Ded  AHIHI  wdd  SRE
QA 2AloalUR SlgA" ol A2y YoR ISR Wd R V. oElA
AR GIE ULl alll] WRd s3d olel]. ¥ AsAHi wI1dAd $H %]
$RUIElA 4R U2 AIudlall §SH SUIHI A1 dl sUTARUd @l 1ef
A9 8,

SIRIEI WNal &g dal ARl ades @z pudl,
AR U €l AUd] of AA Hal AHI%HI €V AJA, dISlof
Goslol i iAi [Asgi 2s] @ d i ARIUla AssAULT A4
Sl HgA dH i1 AHEIAda] Hiold 8. SRRIS SIUEIS WU
Riegdid doAR SRIEl gsdl ueNel AX¥RAUR ol  gRIEl
SIUEI0 AUAIRS Glolldd lof]l YU §2%] AEIddlofl © Aol A d HXG

of SAIAI 1A dl dlisle] dislor i QAR Gal %11, dis)

Aslall AgIH 2EUAI2I S HUSIR al8l.

(R) glcioll 52uofl &sSldl ial AN d2iHi degfA dl,
ARV Uld 83d lsd 8. s3luIEl wiAY] a1&1Gglal dlddl ofialiof]
254 A1 As Audiofl siellRdl dHal vuId ald] KNgA. 230l s1éai
AHRIlal Yol ds 2A1udl ©d1 6192 @d o1€fl Aal Uil AHY Vil

GllE 5 AUlddl €Alal AR d2§ sARUIElA Asal] 2yl 284
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AsAdIH] A419d o], AAeAH of &ldI ©di ulel AS] AHudl AHARI]
24RdIg] ¥Rl 1Y 8.

AiH, ARl Eloid, 284 sAUIElA Ud ole] AdIudie]
gl 8. ARl adiefs @ 2mvfl, dal WidiRisiell @led 241Ud]
uel APy qeiidl affl. d Gwid Al Aeldd €l
aaNflAcid gogioe Ase—¢ ¢ ofl SHH L3¢ Hi ¥211Ad A%lof]

21U vl dal dldd 8.

[138. Dishonour of cheque for insufficiency, etc., of funds in
the account. —Where any cheque drawn by a person on an
account maintained by him with a banker for payment of any
amount of money to another person from out of that account for
the discharge, in whole or in part, of any debt or other liability, is
returned by the bank unpaid, either because of the amount of
money standing to the credit of that account is insufficient to
honour the cheque or that it exceeds the amount arranged to be
paid from that account by an agreement made with that bank,
such person shall be deemed to have committed an offence and
shall, without prejudice to any other provisions of this Act, be

punished with imprisonment for [a term which may be

extended to two years], or with fine which may extend to twice

the amount of the cheque, or with both:

SARAEl dR§ el Qiid dd dldl. ggaui
AR 21 53 oficidell @1 8ldl 9di 8I1%R Wl S

AAIYUIHI AESR AUd ofell. dHx s3Il sl Ul Ysd]
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A ofl. K AARIlA UWAa Als A505A Ase dYl
of . Ao 2R 2.0l sAdH— woa ofl HdAdigoll diet  AHud]
o141 ¥l idl ofell il defl 241R1U] 2A1Aail IYailofl USIR A&l AS
AINd aldldl] sdld adl eslsd eial vl 2§13 1 A1RAU] dnd]

~N

SH YsUUIHI [oivgn 1 Al AN2NHI gf ARIla dgf A4l s3]
QASI1Y 5 34 d GlIGid of131. (U S1E Vijayan Versus Sadanandan
K. 2009 (0) AIJEL-SC 43559 ol YSIEIHI W 23 Hi AHAIdISo
SIU 9 S,

23. Having regard to the views expressed hereinabove, we hold
that while awarding compensation under Sec. 357(3) Cr.P.C., the

Court is within its jurisdiction to add a default sentence of

imprisonment as was held in Hari Singh's case (supra).

¥ olld. AdRRU VEIAA BGWRISA S3A AUYdISol
ela Adl ¥ AR gadRel 84 Ysadidi foivga 14 dl
dal d cied dg A%l s3] sy, I €l adonfRlod gorgioe
ANseoll saH—3¢ ofl FloAd1ES SAI0ll A1IY €Il Aefal | AHEIHT

HEl of.2 AHoU of | Yool A1) gSH" 53 O,

—: AIUANESH -

1).. SI¥ER] 54 6iciR—23U/0U all SiHall AR gHcI%
AA.HAS, G.d.yvd, del-Aur, WdR{- H.3e@, 3.Sldll
ddlgs] R, dLHBHIEIYIE, ¥].WSIcllal €l aaNflRAcid oy
Hoz AS2—13¢ HYO ol Al U 2foslHi ofl ol 4. 214 of]

SAH—9<(2) Hodd dsARdlel 5AYUIHI 41T & ol HER ol IH]
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AHRIUla 2101(3) Hidoll 1€l Seoll %1 eilaigd] ddl gsH SAIH
A1A 8. ARl 3R619RNHI ofl. Aot A4.24.0f] ofl SEAH 36(V)

HAYG §SH Y182 SAIHI A9 8,

R).. ofl. a2 AA.0ll sAH-3cU(3) ¥ FERAIEUINI US|
SH 31.2,00,000/— ARMRA sRUIElA dnd W2 AR Hfl
A1 Ysdl 211ud]. %) ARl gnciRefl 28H YsUIHI [oidgN 1Y
dl dgf UR(w) Hidoll A% SAIHI 241D & A §SH SAIHI 2419 B,
3).. Al siHall ARNMRA ¥ A olPdd el dl,

of]. 201 AA.244.0fl SHH—TSF < ¥ A Al HR AU,

¥).. Al gsHoll Uil oisd ofl. Aol AA. 2.0 sSAH-TOT(Q)

AHod A RIU] Holl A1) 21RIlA dicsidls [Qatl 3 Y32 wisdl.

U).. AR 2419 A% 619 84 o &l FY| daall 211 uss die
sieq.
8sH AIx diflu: o dl, H1g: Ald, Aa-2025 ol AY

yedl Aeidani dikll, Aeinid] A48l s3] %182 s,

diRlu : 0/ 0% /2028 ([SA0igHIR 2R, HIRY)
HEEI. MoAluid RfAd ¥ Aol
¥Ysl. A, §2& sAIA,HEe|
(1% 09923)
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