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OZLIFN NFB, SIF" TFZLBvZ!q_#qZ_Z5
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HHD[g8GF :8[H[ VFjIF TFZLBov_!q_$qZ_Z&

C]SDGL TFZLBov_!q_$qZ_Z&

OlZIFN51F TO["  lJwJFG JPzLP VFZPALPE8'

VFZF[5LGF lJPJPzL V[RPV[DP5\0IF

    qq  R}  SF  NM  qq

s!f OZLIFN  51FGF  S[;GL  8]\SDF\  CSLST  V[JL  K[  S[4  OZLIFNL

S0L4  TFPDC]WF D]SFD[ ZC[ K[ VG[ B[TL SZL U]HZFG R,FJ[ K[ VG[ VFZM5L

DC[DNFJFN4 TF,]SFGF ~N6 D]SFD[  ZC[  K[  VFZM5L VZJFZ GJFZ D]PS0L

TFPDC]WF D]SFD[ VFJTF HTF CMJFYL OZLIFNL VG[ VFZM5L JrR[ K[<,F Z

JQF"YL  lD+TFGF  ;\A\WM  CTFP  H[YL  VFZM5LG[  TFtSF,LS  GF6F\GL  H~Z

CMJFYL VFZM5L TFP!*q!!qZ_Z$ GF ZMH ;JFZ[ !_ JFuI[ OZLIFNLGF

3[Z p5Z H6FJ[, ;ZGFD[ VFJ[,F VG[ VFZM5LG[ ~FPZ4__4___qv GL

ZSDGL H~Z CMJFG]\  OZLIFNLG[ VFZM5LV[ H6FJ[,] VG[ VFZM5LV[ T[8,L

ZSD CFYpKLGL OZLIFNL 5F;[ DF\U[,LP VG[ HM T[8,F\  GF6F G D/[ TM

5MTFGL  VFA~  HFI  T[D  K[P  T[J]  VFZM5LV[  OZLIFNLG[  H6FJ[,]P  H[YL

OZLIFNL 5F;[ ~FPZ4__4___qv V\UT ARTGF\ GF6F\ 3ZDF\ CTFP H[YL

OZLIFNLV[  ~FPZ4__4___qv  VFZM5LG[  T[  ;DI[  CFYpKLGF  VF5[,F
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VG[  VFZM5LV[  ;NZC]  ZSD  !_  lNJ;DF\  5ZT  SZLX  T[D

OZLIFNLG[ H6FJ[,P

JW]DF\ T[VM T[DGL OZLIFNDF H6FJ[ K[ S[4   tIFZ AFN !_

lNJ; JLTJF  KTF\  VFZM5LV[  ;NZC]  ZSD OZLIFNLG[  5ZT  VF5[,  GCL\

VG[ H[YL OZLIFNLV[ VFZM5L 5F;[ GF6F\GL p3ZF6L SZ[,LP H[YL VFZM5L

TFPZZq!ZqZ_Z$  GF  ZMH  ;JFZ[  !_  JFuI[  OZLIFNLGF  3[Z  p5Z

H6FJ[,  ;ZGFD[  VFJ[,F  VG[  VFZM5LV[  T[DGF  BL:;FDF\YL  V[S  R[S

V[I] :DM, OFIGFg; A[\S S\9,F, A|FgRGM R[S G\P ______Z GM SF-[,

VG[ VF R[SDF\ TFP!5q_!qZ_Z54 5[ GF SM,DDF\ OZLIFNLG] GFD TYF

~FPZ4__4___qv  VF\S0FDF\  TYF  XaNMDF\  ;NZC]  R[SDF\  ,B[,

CTFP ;NZC] R[SDF\ OZLIFNLGL ~A~DF\ VFZM5LV[ T[DGL ;CL R[SDF\ VFU/

VG[  5FK/GF  EFU[  SZ[,L  VG[  ;NZC]  R[S  G\P  _____Z  GM

~FPZ4__4___qv  GM  V[I]  :DM,  OFIGFg;  A[\S  S9,F,  A|FgRGM

TFP!5q_!qZ_Z5  GF  ZMHGM  VF  R[S  VFZM5L  V[  T[  ;DI[

OZLIFNLG[ VF5[,MP VG[ VFZM5LV[ T[ ;DI[ OZLIFNLG[ H6FJ[, S[ ;NZC]\

R[S  T[DF\  ,B[,L  TFZLB[  VYJF  T[  5KLYL  A[\SDF\  D]SXM  TM

T[ RMSS; :JLSFZ. HX[ VG[ ;NZC] R[SGF GF6F\ TDM OZLIFNLG[ D/L HX[

T[J] VFZM5LV[ OZLIFNLG[ H6FJ[,P H[YL OZLIFNLV[ TFP!(q!qZ_Z5 GF

ZMH ;NZC]\ R[S G\P _____Z ~FPZ4__4___qv GM V[I] :DM, OFIGFg;

A[\S S9,F, A|FgRGM4 A[\S VMO AZM0F DC]WF A|FgRDF\ D]STF\ ;NZC] R[S

cc0=MV;"  ;LuG[RZ  0LO;"cc GF  X[ZFYL  TFPZZq!qZ_Z5  GF  ZMH  5ZT

OZ[,P ;NZC]\ R[SGF GF6F\ OZLIFNLG[ D/[, GCLP 

H[YL OZLIFNLV[ T[DGF lJPJPzL DFZOT[ TFP!_q_ZqZ_Z5 GF ZMH
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VFZM5LG[  VFZP5LPV[P0LP  YL  ,LU,  GM8L;  VF5[,  H[  GM8L;  VFZM5L

G[  TFP!!q_ZqZ_Z5  GF  ZMH  AHL  UI[,  CMI  KTF  VFH  NLG  ;]WL

OZLIFNLG[ T[DGF ,[6FGL R[SGL ZSD R]SJL VF5[, GYL S[ GM8L;GM SM.

HJFA VF5[, GYLP H[YL OZLIFNLGFVMV[ VFZM5L lJZ]wW WL G[UFXLI[A,

.g8=]D[g8  V[S8GL  S,Dv  !#(   D]HAGM   lX1FF5F+  U]gCFGL  CF,GL

OlZIFN SZ[, K[ T[D H6FJL VZHLGF 5[ZFv# DF\ NFN DF\U[, K[P VF SFDGF

VFZM5LV[ VF5[, R[S 5ZT OZTF VFZM5LV[ G[UMP.PV[S8 GL S,Dv ૧૩૮

D]HA U]GM SZ[, CM. VFZM5L ;FD[ SFIN[;Z S[; R,FJL VFZM5LG[ IMuI

GxIT SZJF  VZH U]HFZ[, K[P

sZf OZLIFNLV[  p5ZMST  5[Z[U|FODF\  H6FJ[,  CSLST  JF/L4

OZLIFN  ZH]  SZTF\  TtSF,LG  D[HL:8=[8zL  NJFZF  OZLIFNLG]\

ALPV[GPV[;PV[;PGL  S,DvZZ# VgJI[G]\  ;MU\N  p5Z J[ZLOLS[XG GM\

WL4 OZLIFNLGL OZLIFN ZHL:8Z[ ,[JFGM C]SD SZL4 ALPV[GPV[;PV[;PGL

S,DvZZ*  GL  HMUJF.  VgJI[4  VFZM5L  lJ~wW  WL

G[UM;LI[A,  .g:8=]D[g8  V[S8GL  S,Dv!#(  VgJI[GF

U]GF ;AAGF ;Dg; .:I] SZJFGM C]SD SZJFDF\ VFJ[,P 

 

s#f ;NZC]  OZLIFNG\]  Z[S0"  TYF   ZMHSFD   wIFG[   ,[TF\

VFZM5LG[ 5|M;[;GL AHJ6L Y. HTF\ VG[ VFZM5L CFHZ YTF\4 VFZM5L G[

OZLIFN  TYF  T[GL  ;FY[  OZLIFNLV[  ZH]  SZ[,  N:TFJ[HMGL  GS,M  5]ZL

5F0JFDF\ VFJ[, K[P   

JW]DF\4  V+[GL  SM8"  NJFZF  ALPV[GPV[;PV[;PGL  S,DvZ*$ GL
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HMUJF. D]HA VFZM5LGM  VF\Sv!& YL HJFA s%,Lf GM\WJFDF\  VFJ[,

VG[  T[DF\  VFZM5LV[  U]GM  SA],  G  ZFBTF4  ;NZC]  OZLIFNG]\  SFD4

OZLIFN51FGF 5]ZFJF p5Z D],tJL ZFBJFDF\ VFJ[,P

 

s$f VFZM5L ;FD[GF WL G[UM;LI[A, .g:8|]D[g8 S,Dv!#( GF

U]GFGM VFZM5 5]ZJFZ SZJF DF8[  OZLIFN 51F[4  lGR[  D]HAGM lJUTJFZ

DF{lBS TYF N:TFJ[HL 5]ZFJM ZH] SZ[, K[P   

vo DF{lBS 5]ZFJM ov

VPG\ ;FC[NG]\ GFDP VF\S
! OZLIFNL DC[XEF. ;FD\TEF. EMHF6L 

GFVMG] ;ZT5F; G] ;MU\WGFD] sH]AFGLf
_5

vo N:TFJ[HL 5]ZFJMov

VPG\ N:TFJ[HG]\ GFDP VF\S
! VFZM5LV[ OZLIFNLG[ VF5[, R[S V;, _&
Z ZL8"G D[DM V;, _*
# VFZM5LG[ VF5[,L GM8L; GL VMOL; SM5L _(

$ GM8L; ZHLP V[P0LPSIF"GL 5M:8 GL Z;LN _)

5 5M:8GM 8=[S Sg;F.D[g8 ZL5M8" !_

;NZC\]  OZLIFNGF  SFDG]\  Z[S0"  TYF  ZMHSFD  wIFG[  ,[TF  OZLIFNL

TZO[ 5]ZFJM 5]ZM YIF V\U[GL ZH]VFT SZ[, K[P tIFZAFN VF SFDGF VFZM5L

V+[GL SM8"DF\ CFHZ ZC[, GYLP VF SFDGF VFZM5LG[ T[DGF lJ~wW CF,GM

VF  S[;  V+[GL  SM8"DF\  NFB,  YI[,  K[  T[  CSLSTGL  HF6  CMJF

KTF\  .ZFNF5]J"S  T[VM  V+[GL  SM8"DF\  CFHZ  ZC[,  GYLP  CF,GM  VF
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S[; ;G[vZ_Z5 GL ;F,GM K[ T[DH VF SFDGF OlZIFNL wJFZF VF\Sv!)

GL  5]Z;L;YL  TFP!*q_!qZ_Z&  GF  ZMH  5]ZFJM  5]6"  HFC[Z  SZJFDF\

VFJ[, K[P tIFZAFNYL CF,GM VF S[; VFZM5LGF JWFZFGF lGJ[NG ,[JF

GF :8[H 5Z RF,T] VFJ[, CT]4 5Z\T]  VFZM5LG[ 5]ZTL VG[ jIFHAL TS

VF5[, CMJF KTF\  T[VM V+[GL SM8"DF\  CFHZ ZC[, GYLP H[YL VFZM5LGM

JWFZFGM lGJ[NG ,[JFGM CSS A\W SZJFDF\  VFJ[, K[P  GFDNFZ ;JM"rR

VNF,TGF  R]SFNF  .g0LIG  A[\S  V[;M;LV[XG  lJ~wW  I]lGIG

VMO  .lg0IF  J\RF6[  ,[TF\  VFZM5LV[  SM.  ARFJ  VZHL  VF5[,  GYLP

tIFZAFN CF,G\]  SFD OZLIFN51F TYF ARFJ51FGL N,L,M p5Z VFJTF

OZLIFN51FGF  lJPJPzL  NJFZF  DF{BLS  N,L,M  SZ[,  K[  VG[  VFZM5L

TZO[ SM. ZL5M8" S[ ZH]VFT G CMI VFZM5LGM N,L,MGM CSS A\W SZJFDF\

VFJ[, K[P 

s5f ;NZC]  OZLIFNGF  SFDDF\  OZLIFNLGF  lJwJFG

JSL,zLV[  5MTFGL  DF{lBS  N,L,MDF\  VF\Sv_!  ,UT  OZLIFN  T[DH

5]ZFJFGF SFD[  ZH]  ZFB[, ;MU\NGFDF D]HAGL CSLSTMG] 5]GZFJT"G SZ[,

K[  VG[  JW]DF\  H6FJ[,  K[  S[4  CF,GF  SFD[  VFZM5L  S[  T[DGF  lJwJFG

JSL,zL  CFHZ  ZC[,  GYLP  HM  BZ[BZ  VFZM5LV[  JFNU|:T  R[S  ,[6F\

5[8[ VF5[, G CMI TM VFZM5L HFT[ CFHZ ZCLG[ 5MTFGM ARFJ HFT[ VYJF

TM JSL, DFZOT SZ[ 5Z\T] CF,GF SFD[ VFZM5LG[ JFZ\JFZ GFDNFZ SM8" NJFZF

IMuI VG[ jIFHAL TS VF5JF KTF\ VFZM5L CFHZ ZC[, GYL VG[ GFDNFZ

SM8"GF  ;DIG[  J[0O[,  K[P  OZLIFNLGF  DF{lBS  T[DH  N:TFJ[HL  5]ZFJFG]\

VFZM5L51F  NJFZF  SM.  B\0GFtDS  5]ZFJM  ZH]  ZFB[,  G  CMI  H[YL
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VFZM5L ;FD[GM OZLIFN51F[ S[; 5]ZJFZ SZ[, CMI VFZM5LG[ SFINFDF\ GLIT

SZ[, DCtTD ;HF SZJF T[DH R[S D]HAGL ZSDGM N\0 T[DH R[S D]HAGL

ZSD J/TZ TZLS[ V5FJJF VZH SZ[, K[P    

CF,GF  SFD[  VFZM5L  TZO[  SM.  ZL5M8"  S[  ZH]VFT  G  CMI

S[ T[DGF lJwJFG JSL,zL CFHZ G CMI H[YL T[VMGM N,L,MGM CSS A\W

SZJFDF\ VFJ[, K[P

s&f OZLIFNLGL OZLIFN CSLST4 OZLIFNGF SFD[ ZH] YI[, DF{BLS

T[DH  N:TFJ[HLv5]ZFJM4 WL G[UM;LI[A, .g:8|]D[g8 V[S8GL S,Dv!#(

GL  HMUJF. TYF A\G[  51FSFZMGL  N,L,M  wIFG[  ,[TF  ;NZC]  OZLIFNGF

gIFI lG6"I DF8[ lGR[ D]HAGF D]¡FVM p5:YLT YFI K[Pov

ooovv D]¡FVM vvooo

!f X]\  OlZIFN51F  lGoX\S56[  5]ZJFZ  SZ[  K[  S[4

OZLIFNJF/M  R[S  VFZM5LV[  5MTFGF  SFIN[;ZGF

N[JFGL R]SJ6L 5[8[ OZLIFNLG[ ,BL VF5[, H[ lGID

;DIDF\ J8FJJF OZLIFNLV[ 5MTFGL A[\SDF\ ZH] SZTF\

JUZ l:JSFZFI[ 5ZT OZ[,4 H[G[ lGIT ;DIDF\ 5MQ8

DFZOT[  SFIN[;ZGL  GM8L;  VFZM5LG[  DMS,FJ[,4

H[  D/JF  KTF\  VFZM5LV[  GM8L;GM  VD,  G  SZL

OZLIFNJF/F  R[SGL  ZSD  OZLIFNLG[  G  R}SJL  WL

G[UMXLV[A,  .g:8]|D[g8  V[S8GL  S,D  v  !#(

D]HA ;HFG[ 5F+ U]gCM SZ[, K[ m
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Zf X\]  C]SD m 

s*f p5ZMST  D]¡FVMGF  DFZF  DT  D]HA  lG6"I  TYF  SFZ6M

GLR[ D]HA K[P

qq lG6"IM qq

!f CSFZDF\P

Zf VFBZL C]SD D]HAP 

qq  SF  Z  6M   qq

s(f ;NZ  SFD[  OZLIFN51F[  ZH]  YI[,  5]ZFJFGL  RRF"  SZTF\

5C[,F SFINFSLI HMUJF. wIFG[ ,[JL VFJxIS K[P WL G[UMXLV[A, .g:8]|

D[g8  V[S8GL S,D v !#( GL  HMUJF. wIFG[  ,[JL  VFJxIS K[  H[GF

TtJM GLR[ D]HA K[P

➢ WL  G[UMXLV[A,  .g:8]|D[g8  V[S8GL  S,Dv!#(  GF  VFJxIS  

TtJM ov

!f VFZM5LV[  T[DGF  NJFZF  ,BJFDF\  VFJ[,  BFTFDF\YL

OZLIFNLG[ GF6F\ R}SJJF R[S VF5[,P

Zf VFZM5LV[  OZLIFNLG[  VF5[,  R[S  ;DU|  VYJF  V\XTo  N[JF

DF8[GL HJFANFZL VNF SZJF DF8[ VF5[, CTMP

#f R[S H[  TFZLB[  ,bIM T[  TFZLBYL Ks&f DF;GL V\NZ ;DI

DIF"NFDF\  VYJF  J[,L0L8L  5LZLI0  A\G[DF\YL  H[  JC[,F

T[ ;DIDIF"NFDF\ ZH] SZJFDF\ VFJ[, K[P

PAGE : 8 OF 26



CC/235/2025                                                     JUDGEMENT

$f T[ R[S VFZM5LGF BFTFDF\ V5]ZTF E\0M/GF SFZ6[ 5ZT OZ[,

K[P

5f R[S 5ZT YIFGL DFlCTL D?IF AFN OZLIFNLV[  GF6FGL DF\

U6L ,[lBTDF\ SZ[, CTLP

&f T[VMG[  GM8L;  D/L  UI[,  CMJF  KTF\  R[SGF  GF6F  ;DI

DIF"NFDF\ R}SJL VF5[, GYLP

WL  G[UMXLV[A,  .g:8]|D[g8GF  SFINF  D]HA

VNF,T[  A[  VG]DFG  SZJFGF  ZC[X[4  H[DF\  5|YD  VG]DFG  S,Dv!!

( VgJI[ TYF ALH] VG]DFG S,Dv ૧૩૯ VgJI[ SZJFG]\ ZC[X[P

➢ WL G[UMXLV[A, .g:8]|D[g8 V[S8GL S,Dv!!( wIFG[ ,.V[ TM o  

S,Dv!!(vJ8FpBT lJX[ DFGL ,[JFGL AFATPPPP

V[YL  lJ~wWG]\  ;FlAT G YFI tIF\  ;]WL  GLR[  5|DF6[  DFGL

,[JFDF\ VFJX[P

Sf NZ[S J8FpBT VJ[HG[ DF8[ SZL VF%I]\ VYJF ,BL VF%I] CT]

VG[ VFJ]\  NZ[S BT HIFZ[ T[ :JLSFZJFDF\ VFjI] CMI TM T[GF

p5Z X[ZM SZL VF5JFDF\ VFjIM CMT T[ J8FJJFDF\ VFjI] CMI

T[ J8FJJFDF\  VFjI] CMI VYJF TANL, SZJFDF\  VFjI] CMI

T[  VJ[HG[  DF8[  :JLSFI]"  CT]  T[GF  p5Z X[ZM  SZL VF%IM CMI

T[ J8FjI] CT] VYJF TANL, SI]" CT]P

Bf TFZLB lJX[ ov

H[GF p5Z TFZLB CMI T[J]\ NZ[S J8FpBT T[ TFZLB[ SZL VF%I]
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VYJF ,BL VF%I] CT]P

Uf :JLSFZJFGF ;DI lJX[ ov

:JLSFZFI[,]  NZ[S  lJlGDI5+  T[GL  TFZLB  5KL

VG[ T[ 5FSIFGL TFZLB 5C[,F\  jIFHAL ;DIDF\ :JLSFZJFDF\

VFjI] CT]P

3f TANL,GF ;DI lJX[ ov

SM. J8FpBTGL NZ[S TANL, T[ BT 5FSJFGL TFZLB 5C[,F\

Y. CTLP

Rf X[ZFVMGF S|D lJX[ ov

BMJF. UI[,L  5|MDL;ZL  GM84  lJlGDI5+ VYJF R[S  p5Z

ZLT;Z  :8[d5 ,UF0[,M CTMP

Hf WFZS IYFS|D WFZS K[ V[D DFGL ,[JF lJX[ ov

SM. J8FpBTGM WFZS IYFS|D WFZS K[ 5Z\T] HIFZ[ T[ BT T[GF

SFIN[;ZGF  DF,LS  5F;[YL  VYJF  T[GM  SFIN[;ZGM  CJF,M

WZFJTL  jIlST  5F;[YL  SM.  U]GM  SZLG[  VYJF  S58YL

D[/JJFDF\  VFjI]  CMI  VYJF  T[  BT  SZL  VF5GFZ  VYJF

l:JSFZGFZ  5F;[YL  SM.  U]GM  SZLG[  VYJF  S58YL  VYJF

U[ZSFIN[;Z  VJ[HG[  AN,[  D[/JJFDF\  VFjI]\  CMI

tIFZ[  T[  BTGM  WFZS  5MT[  IYFS|D[  WFZS  K[  V[D  ;FlAT

SZJFGM AMHM T[GF p5Z K[P 
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➢ S,Dv      ૧૩૯     v R[SGF WFZ6STF"GL TZO[6DF\ VG]DFG ov  

lJ~wWGL  CSLST  ;FALT  G  YFI  tIF\  ;]WL  V[J]\  DFGJFDF\

VFJX[ S[ T[ R[S WFZ6 SZGFZ[ T[ R[S S,Dv!#) DF\ NXF"jIF D]HA SM.

N[JFGF VYJF VgI HJFANFZLGF 5]Z[5]ZF VYJF T[GF SM. EFUDF\YL AMH

D]ST YJFGF AN,FDF\ T[ R[S D[/jIM CX[P 5FKM OZ[, R[S JT"DFG ,[6F\GM

S[ HJFANFZL 5]ZL SZJF DF8[GM CTM 5Z\T] VG]DFG SZLG[ N[JF 5ZtJ[GM G

CTM T[ R[S VF5GFZ p5Z K[P

 s)f ;NZC]  S[;DF\  VF\Sv_5 YL  WL  G[UM;LI[A,  .g:8|]D[g8

V[S8GL S,Dv!$5 DF\ H6FJ[, HMUJF. VgJI[ ;MU\NGFDFGF :J~5DF\

OZLIFNLGM DF{lBS  5]ZFJM  ZH] SZ[, K[P  VF\Sv_5 GF OZLIFNLGM DF{lBS

5]ZFJM  wIFG[  ,[TF  TYF  OZLIFNJF/F  VF\Sv_& JF/F  R[S  V\U[GM

VFZM5LGL A[gSGM VF\Sv_*  JF/F ZL8G" D[DM wIFG[ ,[TF VF\Sv_& JF/M

R[S cc0=MV;" ;LuG[RZ 0LO;"cc GF X[ZF ;FY[ 5ZT VFJ[, K[P OZLIFNJF/M

VF\S  v_& JF/M  R[S  ZL8G"  VFjIF  AFATGM

cc0=MV;"  ;LuG[RZ  0LO;"cc GM  X[ZM  wIFG[  ,[TF  OZLIFNJF/M  VF\Sv_&

JF/F R[SDF\ VFZM5LV[ ;CL SZ[, K[ T[J] DFGJFG[ SFZ6 ZC[ K[P VF p5ZF\T

VF\S v_& JF/F R[SDF\ VFZM5LGL ;CL GYL T[JL CSLST Z[S0" p5Z ,FJJF

DF8[  VFZM5L  TZO[  SM.  56 5|SFZGL  SFIN[;ZGL  SFI"JFCL  VG];ZJFDF\

VFJ[, GYLP VFD4 ;NZC\]  OZLIFN JF/M R[S VFZM5LGF BFTFGM CMJFG]

Z[S0" 5Z O,LT YFI K[P  VFD4 ;NZC] OZLIFNGF SFDDF\ OZLIFNLGM  VF\S

v_5 GM  DF{lBS 5]ZFJM 5]ZFJM wIFG[ ,[TF VG[ 5]ZFJFGL D],J6L SZTF\

VG[ OZLIFNGF SFD[ ZH] YI[, 5]ZFJFGL p5ZMST D],J6L D]HA OZLIFN
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51F OZLIFN  JF/M  VF\Sv_& JF/M R[S  AFAT[  V[ShLSI]XG V[8,[  S[4

N:TFJ[H SZL VF5[, K[ T[ CSLST p5ZMST H6FJ[, D\U]EF. DG;]BZFD

5\0IF  lJ~wW  5|F6HLJG  +LEMJGNF;  5]ZMCLT  s!))!sZf

HLPV[,PV[RPv&5f  GF  R]SFNFDF\  H6FJ[,  CSLST  D]HA  5]ZJFZ  SZL

5MTFGL  5|FYDLS  HJFANFZL  5]6"  SZL  XS[,  CM.  WL

G[UM;LI[A,  .g:8|]D[g8  V[S8GL  S,Dv!!(  TYF  S,Dv!#)  DF\

H6FJ[,  VG]DFGM  OZLIFNLGL  TZO[6DF\  VFJ[  K[  VG[  WL

G[UM;LI[A,  .g:8|]D[g8  V[S8GL  S,Dv!!(  TYF  S,Dv!#)  DF\

H6FJ[, VG]DFGMG]\ B\0G SZJFGM AMHM VFZM5L p5Z VFJ[, K[P

s!_f ;NZC]  OZLIFNGF  SFDDF\  WL  G[UM;LI[A,  .g:8|]D[g8

V[S8GL S,Dv!!( TYF S,Dv!#) DF\ H6FJ[, VG]DFGM OZLIFNLGL

TZO[6DF\ VFJ[, CMJFYL CF,GL OZLIFNGF SFDDF\ A\G[ 51FSFZM NJFZF ZH]

YI[, 5]ZFJFGL D],J6L SZLG[  V[  GSSL SZJFG]\  ZC[  S[4 X]\  VFZM5L 51F

દ્વારા WL G[UM;LI[A,  .g:8|]D[g8 V[S8GL S,Dv!!( TYF S,Dv!#)

GF  VG]DFGMG]\  B\0G Y. XS[  T[8,M  R]:T  lJxJF;5F+4  EZM;F5F+4

DFGJF5F+  TYF  l5|5Mg0Zg;  VMO  5|MA[AL,L8L  H[8,M  5]ZFJM  Z[S0"

5Z ,FJL  XS[, K[ S[ GCL\m

s!!f   In  the  matter  between  M/s  prajapati  Oil

Industries through owner Rameshbhai V/S  State of Gujarat

reported in 2004(1) GLH page No.365, Hon'ble  Gujarat High

Court has held that, as soon as a cheque is issued in favour of a
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party the presumption is that, it is issued against consideration.

The burden to rebut this presumption is on the person who issues

the cheque. In absence of such rebuttal it  can not be said that

cheques were without consideration. Also, Hon'ble Gujarat High

Court in para-25 of its judgment held that, on a bare reading of

Section-138  of  the  act  it  is  clear  that  as  soon  as  cheque  is

produced  of  record,  a  presumption  will  arise  about  the

consideration that the negotiable instrument concerned was made

or drawn for consideration.

In  the  matter  between  Mangubhai  Mansukhram

pandya  V/s  Pranjivan  Tribovandas  purohit,  reported  in

1991(2) GLH page no.65  Hon'ble Gujrat High Court has held

that,  Section-118 of the N.I.Act raises a statutory presumption

that,

– There  was  consideration  for  every  negotiable

instrument.  This  presumption  continues  until  it  is

rebutted.

– Onus of proof that there was no consideration is on the

defendant.

– Initial burden lies on the plaintiff to prove execution of

the pronote. But once the burden discharged court has

to raise the statutory presumption.

s!Zf    GFDNFZ ;]l5|D SM8"[  EFZT A[Z, V[g0 0D D[gI]O[SRZL\U S\5GL

lJ~wW  VDLGR\N %IFZ[,F,4 !))) s#f V[P;LP;LP#5 GF R]SFNFDF\

5|:YF5LT  SZ[,  K[  S[4 "The  Bare  denial  of  the  passing  of  the

consideration  apparently  does  not  appear  to  be  any  defence.
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Something which is  probable has to be brought on record for

getting benefit the onus of proving to the plaintiff. To disprove

the presumption, the defendant has to bring of record such facts

and circumstances upon consideration of which the court may

believe that the consideration does not exist or its nonexistence

was  so  probable  that  a  prudent  man  would,  under  the

circumstances of the case, act upon the plea it did not exist."VF

p5ZF\T  GFDNFZ  ;]l5|D  SM8["  S[PV[GP  ALGF  lJ~wW  D]GLI%5G4  Z__!

V[PVF.PVFZP  ;]l5|D  SM8"  Z()5  TYF  CLT[G  5LP  N,F,  lJ~wW   A|

8LgN=GFY4  Z__!s&f  V[;P;LP;LPv!& GF  R]SFNDF\  5|:YF5LT  SZ[,

K[ S[4 Burden of proving that cheque had not been issued for any

debt or liability is on the accused. Denial avernments in reply by

accused  are  not  sufficient  to  shift  burden  of  proof  on  to  the

complainant.  Accused has  to  prove  in  trial  by  leading cogent

evidence that there was no debt or liability. Further held that,

setting a side of conviction on basis of some formal evidence led

by accused is not proper.   VF p5ZF\T  GFDNFZ ;]l5|D SM8"GF lS|xGF

HGFN"G EF8' lJ~wW  NtTF+[I HLP C[\U0[ sZ__( lS|DLG, ,M HGZ,  !!

*Zf4 S[P  5|SFXG lJ~wW 5LPS[P  ;]Z[gNZG sZ__(s!f V[;P;LP;LP sS|

F.d;f Z__f TYF Z\U%5F lJ~wW DMCG sV[P VF.P VFZP Z_!_ ;]l5|D

SM8"  !()(f GF R]SFNFVMDF\  GFDNFZ ;]l5|D SM8["  5|:YFl5T SZ[, K[ S[4

VFZM5L  5|L5Mg0Zg;  VMO  5|MA[AL,L8L  H[8,M  5]ZFJM  VF5[  TM  56

VG]DFGMG]\  B\0G  YI[,]  U6L  XSFI  VG[  WL  G[UM;LI[A,  .g:8|]D[g8

V[S8GL S,Dv!#) GF VG]DFGG]\ B\0G SZJF DF8[ VFZM5LV[4 ;F1FLGF

5F\HZFDF\ VFJJ] H~ZL GYLP
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 s!#f CF,GF  SFD[  OZLIFN51FGL  N,L,M  TYF  WL

G[UM;LI[A, .g:8|]D[g8 V[S8GL HMUJF.VM TYF p5Z H6FJ[,  5[Z[U|

FODF\  H6FJ[, GFDNFZ J0L VNF,TGF R]SFNFVMDF\  H6FJ[, l;wWF\TM

wIFG[ ,.G[4 ;NZC] OZLIFNGF SFD[ ZH] YI[, 5]ZFJFGL D],J6L D]¡F G\

Pv! GF gIFI lG6"I DF8[ SZTF\ GLR[ D]HAGL CSLSTM O,LT YFI K[P 

s!$f VF  SFD[  WL  G[UMXLV[A,  .g:8]|D[g8  V[S8GL  S,Dv!

#( D]HA p5Z D]HAGF TtJM 5]ZJFZ SZJFGL HJFANFZL OZLIFN51FGL

K[P WL G[UMXLV[A,  .g:8]|D[g8 V[S8GL S,Dv!!( D]HA VG]DFG YFI

S[  R[S  VFZM5LGM  K[  VG[  ,[6F\  5[8[  VF5[,  CMI  5Z\T]  T[G]  B\0G

VFZM5LV[ SZJ]\ 50[ VG[ HIFZ[ T[J]\  l5|5Mg0Zg;  VMO  5|MA[AL,L8L  V[8,[

OZLIFNLGF  S[;  ;FD[  jIFHAL  X\SF  p5l:YT  SZ[  tIFZ[  5]ZFJFGM  AMHM

OZLIFNL  TZO  B;[  SFINFSLI  N=lQ8YL  CFY  p5ZGF  S[;G]\  lJ`,[QF6

SZLV[ TM4 VF SFD[ OZLIFNLGL OZLIFN VG[ ;ZT5F; wIFG[ ,.V[ TM4 VF

કામના OZLIFNL દ્વારા આરોપીને CFY pKLGF ~FPZ4__4___qv VF5JFDF\

VFJ[, CTF4 H[ SFIN[;ZGF CFY pKLGL ,LW[, ,[6L ZSD 5[8[  VFZM5LV[

TSZFZL R[S VF5[, K[  H[  A[\SDF\  ZH]  YTF 5FKM OZ[, K[  H[GL GM8L;GL

VFZM5LG[  HF6 CMJF  KTF\  R[SGL  ,[6L  ZSD R]SJL  G VF5TF CF,GL

OZLIFN SZ[, K[P 

s!5f ;NZC]\  OZLIFNGF SFD[  VFZM5L TZO[  OZLIFNLGL  VF\Sv_5

GL ;MU\N p5ZGL H]AFGL ZH] YI[, K[ VG[ tIFZAFN VFZM5LGF lJPJPzL
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wJFZF  VF  SFDGF  OlZIFNLGL  lJUTJFZGL  p,8T5F;  SZJFDF\  VFJ[,

GYLP JW]DF\  VF SFDGF VFZM5L wJFZF V[JL CSLST Z[S0"  5Z ,FJJFDF\

VFJ[, GYL S[ H[GFYL G[UMXLI[A, .g:8]=D[g8 V[S8GL S,Dv!!( TYF

S,Dv!#) GF VG]DFGG] B\0G Y. XS[P 

VF  SFD[  WL  G[UMXLV[A,  .g:8]|D[g8  V[S8GL  S,Dv!

#( D]HA p5Z D]HAGF TtJM 5]ZJFZ SZJFGL HJFANFZL OZLIFN51FGL

K[P WL G[UMXLV[A,  .g:8]|D[g8 V[S8GL S,Dv!!( D]HA VG]DFG YFI

S[  R[S  VFZM5LGM  K[  VG[  ,[6F\  5[8[  VF5[,  CMI  5Z\T]  T[G]  B\0G

VFZM5LV[ SZJ]\ 50[ VG[ HIFZ[ T[J]\ l5|5Mg0Zg;  VMO   5|MA[AL,L8L  V[8,[

OZLIFNLGF  S[;  ;FD[  jIFHAL  X\SF  p5l:YT  SZ[  tIFZ[  5]ZFJFGM  AMHM

OZLIFNL  TZO  B;[P  CF,GF  SFD[  OZLIFNLV[  Z[S0"  p5Z  VF\Sv_5

YL ;ZT5F;G] ;MU\NGFD] ZH] ZFBL OZLIFNJF/L CSLSTG[ ;DY"G VF5[,

K[ T[DH  VF\Sv_& YL JFNU|:T R[S ZH]  ZFB[, K[  VG[  H[  5ZT VFjIF

AFATGM ZL8G" D[DM VF\Sv_* YL ZH] ZFB[, K[P ;NZC\] R[S  ZL8G"  YTF

VF\Sv_( JF/L  GM8L;  VFZM5LG[  ZHLP  V[0LPYL  DMS,[,  K[  H[  ZHL

V[P0LP:,L5 VF\Sv_) YL ZH] ZFB[, K[P H[ GM8L; AHL UIFGM 5M:8GM

8=[S Sg;F.D[g8 ZL5M8" VF\Sv!! YL ZH] ZFB[, K[P VFD4 VFZM5LG[ GM8L;

GL HF6 CMJF KTF\ T[DH HM GM8L;GL HF6 G CMI TM T[VMV[ V+[GL SM8"

;D1F CFHZ ZCL OZLIFNDF\ H6FJ[, ;ZGFD] T[VMG]\  GYL T[JL SM. 56

CSLST OZLIFNLGL p,8 T5F; S[ 5]ZFJM VF5LG[ ,FJL XS[, GYLP H[YL

VFZM5LG] ;ZGFD] ;FR] CMJFG] DFGJFG] SFZ6 ZC[ K[P JW]DF\4  JFNU|:T

R[S JF/] BFT] 56 VFZM5L 5MT[ GLEFJTF G CMJF V\U[GM 56 ARFJ

VFZM5LV[ ,LW[, GYLP VFZM5LV[ CFHZ ZCL SM. ARFJ ,LW[, GYL H[YL
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OZLIFN51F  NJFZF  VFZM5LG[  CFYpKLGF  ~FPZ4__4___qv  VF5[,F

VG[ VFZM5LV[ CFYpKLGF ,[6FGL ZSD 5[8[ V[ I] :DM, OFIGFg; A[S4

S9,F,  XFBFGM  ZSD  ~FPZ4__4___qv GM  TFP!5q_!qZ_Z5  GF

ZMHGM R[S G\P_____Z GM VF5[, VG[ T[ pKLGF ,LW[, ,[6F\GL ZSD

VF5JF  5[8[  CF,GM  JFNU|:T  R[S  VFZM5LV[  OZLIFNLG[  VF5[,  CMI

T[ :JFEFJLS DFGL XSFI T[JL CSLST K[P H[YL CF,GF SFDGM JFNU|:T

R[S T[  OZLIFNLG[  pKLGL ,LW[, ZSD 5[8[  ,LW[,F GF6F\  EZ5F. SZJF

VF5[,  CMJFG]\  5|YD  NX"GLI  ZLT[  5]ZJFZ  YFI  K[P  5Z\T]

VFZM5LV[ pKLGL ,LW[, ZSD 5[8[  ,LW[,F GF6F\  V\U[GM  JFNU|:T R[S

T[VMV[  VF5[, G CMJFGM SM. ARFJ ,LW[, GYL  તેમજ ફરિયાદપક્ષનો

પુરાવો  પુર્ણ  થયા  બાદ VFZM5LV[  V+[GL  SM8"DF\  CFHZ  ZCL  SM.  DF{BLS

5]ZFJM ZH]  SZ[, GYL S[  SM. N:TFJ[HL VFWFZ  CF,GF SFD[   ZH]  ZFB[,

GYLP  H[YL  BZ[BZ   VFZM5LV[   OZLIFNL  5F;[YL  GF6F\  pKLGF  ,LW[,

VG[ T[GF GF6F\  VFZM5LV[ OZLIFNLG[  VF5[, GYL T[D DFGL XSFI K[P

VFD4 VFZM5LV[  OZLIFNLGF 5]ZFJFG\]  B\0G SZ[, GYLP JW]DF\  JFNU|:T

R[SJF/] BFT] VFZM5LG] G CMJFGM S[ R[SDF\ 5MTFGL ;CL G CMJF V\U[GM

SM. ARFJ VFZM5L NJFZF ,LW[, GYLP VFZM5L HFT[ 5MTFGM ARFJ ZH]

SZJF  HFT[  AM1FDF\  VFJL  H]AFGL  VF5[,  GYL  S[  VgI

SM. ;FC[NMG[ T5F;L 5]ZJFZ SZ[, GYLP  JW]DF\  G[UMXLV[A, .g:8]|D[g8

V[S8  D]HA  HIFZ[  SM.  R[S  SM.  jIlST  સહી  SZLG[  VF5TF  CMI  TM

T[  SFIN[;ZGF  ,[6F\  5[8[  VF5[,  CMI  T[J]  VG]DFG  SM8["  SZJFG]\

ZC[ K[ VG[ T[GM B\0GFtDS 5]ZFJM ZH] SZJFGL HJFANFZL H[ T[ jIlST R[S

VF5GFZ CMI T[GL ZC[  K[P VFZM5LV[ ;NZC]\  AFATGM B\0GFtDS 5]ZFJM
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GFDNFZ SM8"  ;D1F ZH]  SZ[, GYL tIFZ[  CF,GL OZLIFNDF\  5]ZFJFDF\  ZH]

ZC[,  R[S  VFZM5L  V[  OZLIFNLG[  SFIN[;ZGL  ,MGGF  ,[6F\  5[8[  VF5[,

CMJFG\] H6FI VFJ[ K[P H[YL VFZM5L ;FD[ H[ VG]DFG S,Dv!#) D]HA

p5l:YT YFI S[ ;NZ R[S ,[6F\ 5[8[  VF5JFDF\  VFJ[, K[ H[ B\0GFtDS

VG]DFG CMI K[ T[G] B\0G DF{BLS S[ N:TFJ[HL 5]ZFJFYL SZJFDF\ VFZM5L

lGQO/ GLJ0[, K[P

 s!&f VFD4 Z[S0"  p5ZGM  ;DU|  DF{BLS  T[DH N:TFJ[HL  5]ZFJM

wIFGDF\  ,[TF  OZLIFNJF/M   R[S  H[  T[  JBT[  VFZM5LV[  OZLIFNLG[

SFIN[;ZGF pKLGF ,LW[,  ZSD 5[8[   ,[6F\GL R]SJ6L 5[8[  VF5[, CTM

T[JL  CSLST  Z[S0"  p5ZGF  5]ZFJFYL  5]ZJFZ  YI[,  K[P  VF  R[S

lGIT  ;DIDF\  J8FJJF  OZLIFNLV[  5MTFGL  A[\SDF\  ZH]  SZTF\

JUZ :JLSFZFI[ 5ZT OZTF OZLIFNLV[ VFZM5LG[ 5MQ8 DFZOT[ SFIN[;ZGL

0LDFg0 GM8L; DMS,[, H[GL HF6 VFZM5LG[ K[ T[J] DFGJFG[ SFZ6 K[4

VG[  R[SGL  ZSD  OZLIFNLG[  R]SJJFDF\  VFJ[,  GYL  T[  SFZ6[  CF,GL

OZLIFN SZJFG]\ SFZ6  pt5gG  YTF  SFINFGL  lGID  ;DI  DIF"NFDF\ ,

[BLTDF\ OZLIFN SZJFDF\ VFJ[, T[J] Z[S0" p5ZGF 5]ZFJFYL O,LT YFI K[P

JW]DF\  VFZM5LV[ R[S T[G[ J[,L0L8L 5LZLI0DF\ A[\S DF\  ZH] YI[, G CTM

T[J] ARFJDF\ VFZM5L Z[S0" p5Z ,FJL XS[, GYLP 

s!*f VFZM5L V+[GL SM8" ~A~ CFHZ YI[, CMI T[DH T[GL %,L

GM\WFJFDF\  VFJ[,  CMI  T[DH  OZLIFNLV[  ZH]  SZ[,  TDFD  N:TFJ[HL

5]ZFJFGL GS, VFZM5LG[ VF5JFDF\ VFJ[, K[P T[DH VFZM5LGL %,L ,LWF
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AFN OZLIFNL  TZOYL VgI SM. 5]ZFJM  ZH]  SZJFDF\  VFJ[, GYLP  H[YL

OZLIFN  51F[  OZLIFNLV[  ZH]  SZ[,  TDFD N:TFJ[HL  T[DH DF{lBS 5]ZFJF

VFZM5LGL HF6DF\ CMI H[YL ALPV[GPV[;PV[;PGL S,D #_(sH]GF lS|P5|

MPSM0GL S,DvZ*#f G]\ 5F,G YI[, CMJFG]\ H6FI VFJ[ K[P T[DH GFDP

U]HZFT  CF.  SM8[" Manoj  Vasudev  Sompura  Versus  State  Of

Gujarat 2023 (0)  AIJEL-HC 247313 GF R]SFNFDF\  5[ZFv!$ DF\

GLR[ D]HA VJ,MSG SZ[, K[P 

14.Considering  the  facts  and  circumstances  of  the  case,  this

Court  is  of  the  opinion  that  the  trial  Court  was  completely

justified  in  passing  the  impugned  judgment  and  order.  The

decision to not conduct cross-examination of the complainant in

spite of repeated opportunities and to not remain present on the

next date of trial when his Further Statement u/s. 313 of Cr.P.C.

recorded on the earlier date was to be exhibited was a deliberate,

intentional and conscious decision on the part of the petitioner. It

was not that the petitioner was not aware about the stage of trial

proceedings. However, deliberately, the petitioner had chosen to

remain  absent  from  the  trial  proceedings  from  the  date  his

Further Statement u/s. 313 of Cr.P.C. was recorded but before it

could be exhibited.

s!(f T[DH  GFDP  AMdA[  CF.  SM8["  T[VMGF Navneet  Singh

Gogia  And  Another  Versus  State  Of  Maharashtra  And

Another 2025 (0) AIJEL-MH 2502426 DF\  VF5[, R]SFNFGF\ 5[ZF

5& DF\ GLR[ D]HA VJ,MSG SZ[, K[P 
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56-In  nutshell  if  the  proceeding  under  Section  138  of  the

Negotiable Instruments Act are quasi-criminal in nature, there is

reason  to  believe  that  one  of  attribute  of  criminal  trial  about

mandatory  recording  of  statement  under  Section  313  of  the

Criminal Procedure Code is not applicable . So in given set of

facts narrated hereinabove, the accused cannot make complaint

about causing prejudice if  evidence is adduced in his absence

and he cannot make complaint of non recording of the statement

under Section 313 of the Criminal Procedure Code if they have

remained absent without justification. In a given case and after

ascertaining  certain  factors,  the  Magistrate  is  justified  in

proceeding further in absence of accused and even dispense his

statement.

VFD4 p5ZMST R]SFNFVMDF\  SZ[, VJ,MSGM wIFG[  ,[TF\  HIFZ[  VFZM5L

5MTFGL A[NZSFZL NFBJL 8=FI, NZdIFG CFHZ G ZC[ VG[ T[G[ T[VMGL ;FD[

OZLIFNLV[ SM8"DF\ ZH] SZ[, 5]ZFJFVMG] ;\5]6"56[ HF6 CMJF KTF\ CFHZ

ZCL HM OZLIFNLGL p,8 T5F; G SZ[ VG[ lJX[QF lGJ[NG GM\WJF DF8[ 56

SM.  jIFHAL  SFZ6  ATFjIF  JUZ  CFHZ  G  ZC[  tIFZ[  T[JF  ;\HMUMDF\

VFZM5LGL  U[ZCFHZLDF\  CSS  A\W  SZL  S[;GL  SFI"JFCL  VFU/  R,FJL

XSFIP  VFD  5|:T]T  S[;DF\  OZLIFNL  HIFZ[  5MTFGM  S[;  ;FALT

SZJFDF\  ;O/ ZC[,F K[ VG[ VFZM5L OZLIFNLGF S[; ;FD[  jIFHAL X\SF

p5l:YT  SZJFDF\  lGQO/  lGJ0[,  CMI  tIFZ[  V[  CSLST  56

VFZM5LG[ SFINFDF\ OZDFJ[, ;HF ;\NE[" S[8,L ;HF SZJL HM.V[ T[GF ;\

NE"DF\  51FSFZM  JrR[GM  ;\A\W4  OZLIFNJF/F  jIJCFZGM  :J~5

wIFGDF\  ,[TF  T[DH 5|:T]T  S[;GL  CSLST VG[  ;\HMUM  wIFG[  ,[TF  VF
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SFDGF  VFZM5LG[  WL  G[UMXLV[A, .g:8]|D[g8  V[S8GL  S,Dv!#( GF

U]GFDF\  TS;LZJFG 9ZFJL D]¡F G\P ! GM GL6"I  ccCSFZcc DF\  VF5JFDF\

VFJ[ K[P 

s!)f p5Z  D]¡F  G\P_!  DF\  RRF"  SIF"  D]HA  OZLIFN51F   WL

G[UMXLI[A,  .g:8]|D[g8  V[S8GL  S,Dv!#(  GF  U]GF  ;AA

VFZM5LG[  TS;LZJFG  9ZFJJF  DF8[GF  TDFD  VFJxIS  TtJM  lGoX\

S56[  5]ZJFZ  SZL  XS[,  CMJFYL  VFZM5LG[  ALPV[GPV[;PV[;PGL

S,DvZ*(sZf  VgJI[  WL  G[UMXLI[A,  .g:8]=D[g8  V[S8GL  S,Dv!

#( GF U]GF ;AA TS;LZJFG 9ZFJ]\  K\] VG[ A\G[ 51F[ ;HF V\U[ ;F\E/JF

5Z D]<TJLP

TFZLB o _!q_$qZ_Z&  slSXGS]DFZ VFZP DF{I"f
DC]WFP       l5|g;L5F, l;lJ, HH VG[

HI]0LP D[HLP O:8" S,F;4DC]WF
                   sHLH[ _!*Z#f
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CF,GF SFD[ OZLIFNL TYF T[DGF lJPJPzL CFHZ K[P VFZM5L

S[ T[DGF lJPJPzL CFHZ GYLP OZLIFNLGF lJwJFG JSL, zLG[ ;F\E?IFP

sZ_f OZLIFNL  TZO[  lJPJPzLGL  V[JL  ZH]VFT  K[  S[  CF,GF

VFZM5LV[ U\ELZ 5|SFZGM U]GM SZ[, K[P R[SM ZL8G" YJFGF lS:;F JWL ZC[,

K[P ;DFHDF\ NFB,M A[;F0JM H~ZL AGL HFI K[P H[YL VFZM5LG[ SFINF

D]HAGL DCTD ;HF SZJL HM.V[ VG[ J/TZ V5FJJ] HM.V[P

sZ!f VF  VNF,TDF\  VFZM5L  TZO[  CFHZ  ZCL  T[VMGL  ;HF  V\U[  SM.

ZH]VFT SZ[, GYLP CF,GF I]UDF\ SM.56 jIlST4 SM. 56 EMU[ DM8L

ZSD D[/JJF S[ DF,;FDFG BZLNTL JBT[ T[ ;FD[ BM8F R[SM ,BL VF5L

36L  JFZ  SMZF  R[SM  VF5TF  CMJFGF  SL:;F  JWL  ZC[,  K[P  ZSD

S[ DF,;FDFG D[/jIF AFN T[ ZSD VYJF DF,;FDFGG]\ D]<I 5ZT SZTF

GYL VG[ GF6F\ G R}SJJF 50[ T[ DF8[ SFINFG]\ BM8\] VY"38G SZL4 T[GM

N]Z5IMU SZTF\ ZC[ K[P ZSD 5ZT SZTF GYL VG[ R[SM JUZ :JLSFZI[ 5ZT

YTF\ ZC[ K[ T[ B}A U\ELZ AFAT U6FI VG[ VFJF U]gCFVM  lNG 5|lTlNG

JWL ZCIF K[P H[GF p5Z V\S]X ZFBJM H~ZL K[P ;FDFgI ZLT[ ;HFGL DF+F

S[JL CMJL HM.V[ T[ AFAT[ GFDNFZ J0L VNF,T TYF ;JM"rR VNF,TGF

DFU"NX"S R}SFNFVM p5,aW K[P WL G[UMXLV[A, .g:8]=D[g8 V[S8DF\ ;NZ

HMUJF. ;]WFZFYL NFB, SZJF 5FK/ ,[HL:,[RZGM C[T] A[gSG]\ SFDSFH

T[GF  lGIDMG];FZ  VG[  SM.56  HFTGF  VJZMW  lJGF  ;TT

VlJZT56[ RF,T] ZC[ T[ DF8[G]\ K[P 

VF SFD[  VFZM5LG[  OZLIFNLV[ CFY pKLGF ~FPZ4__4___qv GL
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ZSD  VF5[,  CTL  H[  5[8[  VFZM5LV[  CFY  pKLGL  ZSD

5[8[   ~FPZ4__4___qv  GM  TFP!5q_!qZ_Z5  GF  ZMHGM  OZLIFNLGF

GFDGM  V[  I]  :DM,  OFIGFg;  A[\S4  S9,F,  XFBFGM  VF5[,M4  H[  R[S

OZLIFNLV[  A[gS  VMO  AZM0F4  DC]WF  XFBFGF  BFTFDF  HDF  SZTF  R[S

TFPZZq_!qZ_Z5  GF  ZMH  ZL8G"  D[DFDF\  H6FJ[,  SFZ6

cc0=MV;" ;LuG[RZ 0LO;"cc GF X[ZFYL JUZ :JLSFZI[ 5ZT OZ[, K[P  GM8L;

VF%IF AFN 56 GF6F\  5ZT SZ[, GYLP H[YL R[SDF\  H6FJ[, ZSD HM

OlZIFNLG[ J/TZ 5[8[ VF5JFGM C]SD SZJFDF\ VFJ[ TM gIMIMlRT H6F.

VFJ[ K[P 

SFINF  5FK/GM  C[T]  TYF  VFZM5LGL  JT"6]\S  ,1FDF\  ZFBTF4

VFZM5L 5|tI[  NIF ZFBJL G HM.V[  VG[  ;DFHDF\  NFB,M A[;[4  ,MSMG]\

A[gSL\U jIJ:YFDF\  lJ`JF; 8SL ZC[  T[  DF8[  VFZM5LG[ RMSS;56[ ;HF

SZJL HM.V[  T[D VF VNF,TG]\  DFGJ]\  K[P  SFZ6S[  SFINFGF 5|:YFl5T

l;wWF\T  VG];FZ  SFINM  30JF  5FK/GM  ,[HL:,[RZ  GM  .ZFNM

SFINFG[ V;ZSFZS AGFJJFGL D]bI OZHM VNF,TMGL K[ VG[ HM T[ D]HA

G SZJFDF\  VFJ[  TM ,MSMG]\  A[\SL\\U  jIJ:YFDF\  lJ`JF; p9L HX[4 ,MSM

R[SMGM A[OFD N]Zp5IMU SZTF\ VRSFX[ GCLP

sZZf CF,GF  S[;GL  CSSLTM  VG[  ;\HMUM  ,1FDF\  ,.V[  TM4

VFZM5L 5MT[ 9Z[, jIlST K[P OZLIFNL 5F;[YL CFYpKLGF ,LW[,F GF6F\GL

ZSD ;FD[ R[S VF5JFGL U\ELZTF T[DG[ bIF, CMJL HM.V[P V+[GL SM8"DF\

VFZM5LG[ 5]ZTL TS VF5JF KTF CFHZ ZC[, GYL VG[ BM8M ;DI B\[rIF

AFN  S[;  RF,TF  NZdIFG  VFZM5L  TZO[  OZLIFNLG[  R[SGL  ;\5}6"  ZSD
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R}SJJFDF\ VFJ[, GYLP A[,[g; G CMJF KTF\ BM8F R[SM VF5JF VFZM5L

8[JFI[,FG]\ H6FI K[P

 VFD4  VFZM5LGL  NFGT4  ZSD  OZLIFNLG[  5ZT  GCL\  VF5JFG]\

H6FI K[P  VFZM5LGL  JT"6\}S ,1F[ ZFBL4 T[G[ 5|MA[XGGM ,FE VF5JM

56  IMuI  H6FTM  GYLP  T[  p5ZF\T  VF  VNF,T[  WL

G[UMXLV[A, .g:8=]D[g8 V[S8v!((! GL S,D !#( DF\ H6FJ[, ;HFGL

HMUJF.VM 56 ,1F[ ,LW[, K[P

[138. Dishonour of cheque for insufficiency, etc., of funds in

the  account.  —Where  any  cheque  drawn by  a  person  on  an

account maintained by him with a banker for  payment  of  any

amount of money to another person from out of that account for

the discharge, in whole or in part, of any debt or other liability, is

returned by the bank unpaid,  either  because of  the amount  of

money standing to  the credit  of  that  account  is  insufficient  to

honour the cheque or that it exceeds the amount arranged to be

paid from that account by an agreement made with that bank,

such person shall be deemed to have committed an offence and

shall, without prejudice to any other provisions of this Act,  be

punished  with  imprisonment  for   [a  term  which  may  be

extended to two years], or with fine which may extend to twice

the amount of the cheque, or with both: 

OZLIFNL  TZO[  J/TZGL  ZH]VFT  ,1F[  ,LWLP  JW]DF\

VFZM5LV[  VF  S[;  AFAT[GL  HF6  CMJF  KTF\  CFHZ  ZCL  S[;

R,FJJFDF  ;CSFZ  VF5[,  GYLP  T[DH  OZLIFNLG[  GF6F\  56  R]SJL
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VF5[,  GYLP  H[YL  VFZM5LG[  5|MA[XG  VMO  V[O[g0;"  V[S8  TYF

ALPV[GPV[;PV[;PGL S,Dv  $_!  GL  HMUJF.GM  ,FE  VF5JM

gIFIMRLT H6FTM GYL VG[ T[YL VFZM5L ;FD[GF U]GFGM 5|SFZ TYF R[S

VF5[, CMJFGL O,LT YTL CSLST wIFG[ ZFBL HIFZ[ HM VFZM5L J/TZGL

ZSD R]SJJFDF\  lGQO/ HFI T[JF  ;\HMUMDF\  X]\  VFZM5LG[  JW]  ;HF SZL

XSFI S[ S[D T[ AFAT[ GFDP ;]l5|D SM8 "[ Vijayan Versus Sadanandan

K. 2009 (0) AIJEL-SC 43559 GF R]SFNFDF\ 5[ZF Z# DF\ VJ,MSG

SZ[, K[ S[4

23. Having regard to the views expressed hereinabove, we hold

that while awarding compensation under Sec. 357(3) Cr.P.C., the

Court  is  within  its  jurisdiction  to  add  a  default  sentence  of

imprisonment as was held in Hari Singh's case (supra).

H[YL  GFDP  ;JM"rR  VNF,T[  p5ZMST  SZ[,  VJ,MSG

wIFG[  ,[TF  HM  VFZM5L  J/TZGL  ZSD  R]SJJFDF\  lGQO/  HFI  TM

T[G[  T[  AN,  JW]  ;HF  SZL  XSFIP  H[YL   WL  G[UM;LI[A,  .g:8]|D[g8

V[S8GL S,Dv!#( GL HMUJF. SZJFGM VFXI wIFG[ ,.G[ VF VNF,T

D]N'F G\PZ VgJI[ GLR[ D]HAGM ccVFBZL C]SDcc SZ[ K[P

voo   VF B ZL C] S D  oov  

!fPP OMHNFZL  S[;  G\AZvZ#5qZ_Z5  GF  SFDGF  VFZM5L  .DtIFh

V[;PD,[S4  pPJP5]bT4  W\WMvJ[5FZ4  ZC[JF;Lv  D]P~N64  9[PSFGF

T,FJ0L 5F;[4   TFPDC[DFNFJFN4 HLPB[0FGFVMG[ WL G[UMXLV[A, .g:8]|

D[g8  V[S8v!#(  D]HA GF  ;HFG[  5F+ U]gCFDF\  ALPV[GPV[;PV[;PGL

S,DvZ*(sZf VgJI[ TS;LZJFG 9ZFJJFDF\ VFJ[ K[ VG[ ;NZ U]GFDF\
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VFZM5LG[ +6s#f DF;GL ;FNL S[NGL ;HF EMUJJL T[JM C]SD SZJFDF\

VFJ[ K[P VFZM5LGL U[ZCFHZLDF\  ALPV[GPV[;PV[;PGL GL S,D #)Zs*f

D]HA C]SD HFC[Z SZJFDF\ VFJ[ K[P 

ZfPP ALPV[GPV[;PV[;PGL S,Dv#)5s#f D]HA OZLIFNJF/F R[SGL

ZSD ~FPZ4__4___qv VFZM5LV[  OlZIFNLG[  J/TZ  5[8[  VFZM5L  D/L

VFjI[YL R]SJL VF5JLP HM VFZM5L J/TZGL ZSD R]SJJFDF\ lGQO/ HFI

TM JW] RFZs$f DF;GL ;HF SZJFDF\ VFJ[ K[ T[JM C]SD SZJFDF\ VFJ[ K[P 

#fPP VF  SFDGF  VFZM5LV[  H[  ;HF  EMUJ[,  CMI  TM4

ALPV[GPV[;PV[;PGL S,Dv$&( D]HA EMUJ[, ;HF DHZ[ VF5JLP 

$fPP VF  C]SDGL  BZL  GS,  ALPV[GPV[;PV[;PGL S,Dv$_$s!f

VgJI[ VFZM5L D/L VFjI[YL VFZM5LG[ TFtSF,LS lJGF D]<I[ 5]ZL 5F0JLP

5fPP VFZM5L VFH ZMH CFHZ ZC[, G CMI H[YL T[DGL ;FD[ 5S0 JMZ\8

SF-J]\P

C]SD  VFH  TFZLBo  _! ,L4  DFC[o  V[5|L,4  ;G[vZ_Z&  GF  ZF[H
B]<,L VNF,TDF\  JF\RL4 ;\E/FJL ;CL SZL HFC[Z SIF["P

TFZLB o _!q_$qZ_Z&  slSXGS]DFZ VFZP DF{I"f
DC]WFP                l5|g;L5F, l;lJ, HH VG[

HI]0LP D[HLP O:8" S,F;4DC]WF
           sHLH[ _!*Z#f
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