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(a2) In the matter between M/s prajapati Oil
Industries through owner Rameshbhai V/S State of Gujarat
reported in 2004(1) GLH page No.365, Hon'ble Gujarat High
Court has held that, as soon as a cheque is issued in favour of a
party the presumption is that, it is issued against consideration.
The burden to rebut this presumption is on the person who issues
the cheque. In absence of such rebuttal it can not be said that
cheques were without consideration. Also, Hon'ble Gujarat High
Court in para-25 of its judgment held that, on a bare reading of
Section-138 of the act it is clear that as soon as cheque is
produced of record, a presumption will arise about the
consideration that the negotiable instrument concerned was made
or drawn for consideration.

In the matter between Mangubhai Mansukhram
pandya V/s Pranjivan Tribovandas purohit, reported in
1991(2) GLH page no.65 Hon'ble Gujrat High Court has held
that, Section-118 of the N.I.Act raises a statutory presumption
that,

— There was consideration for every negotiable

instrument. This presumption continues until it is
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rebutted.

—  Onus of proof that there was no consideration is on the
defendant.

— Initial burden lies on the plaintiff to prove execution of
the pronote. But once the burden discharged court has
to raise the statutory presumption.

(AR) olIHER YMH SIE GIRA ARA AoS SH AoYZsAULI2 Sudll
@3t dfloiRie WwiRAId, acece (3) A.AA.3u ol Ysiewi
weld s:d & 3, "The Bare denial of the passing of the
consideration apparently does not appear to be any defence.
Something which is probable has to be brought on record for
getting benefit the onus of proving to the plaintiff. To disprove
the presumption, the defendant has to bring of record such facts
and circumstances upon consideration of which the court may
believe that the consideration does not exist or its nonexistence
was so probable that a prudent man would, under the
circumstances of the case, act upon the plea it did not exist." 4|
BUWRid olIHER YMAH SIE 3. Aal. oflall [A3¢4 Yolluwial, 004
A AR, YMH S1E ¢cu dl glda Ul edid [Avey
aidlogoll®l, R00(5) AA.2A1.2fl.—a5 ol Ysieni wAd s

& 5, Burden of proving that cheque had not been issued for any
debt or liability is on the accused. Denial avernments in reply by
accused are not sufficient to shift burden of proof on to the
complainant. Accused has to prove in trial by leading cogent
evidence that there was no debt or liability. Further held that,

setting a side of conviction on basis of some formal evidence led

by accused is not proper. 11 GUid olIHER 2\1@31 siéall (sl
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Y RV 8. iH, AR ofiglell Wl eldl ©di dHx
al1ZlAofl w10l of &1 dl AN Aofl SIE AH2 61%2 28] Sl
¥RNAd A0l dilg ol ddl sig uel eslsa sluigldll Gae
duid 3 Yridl AHAlal did] asd ofedl. ¥efl 241R1Ulof 2420113 A1y
gldiof Hloidiol SRRI W B. dYHI, JIEAd JS dI19) Uig YRl
ARV UId ofleiiddl of eldl 4i3efl vel ofuid ARV dldd
alefl. AR &1 28l SIS oivuid d9d el K sueus
gdiRl A1RAVA &4l HI2 31.2,00,000/— 818 GYlall AHAINVAI AHal
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d U2 AURNRA dos s  doslul, udlen Ao
31.8,00,000/— oll VS o. OUGTUC ofl AHIUM Al d Ll HI2
ale Gylall dl9a Aulisl 84 udl U2 &ldell dIEAA AS
ARIMIA slaIla AH410d 81y d 2diei1dls Hidl] s dd] eslsd
8. K| sldall S1dall d diEAd Vs d syl 618 BLlall dlOd
iRl cRUIY Sl ANUA eldio] MeH eiofld Id YRUR &1y B,
ug ARUIRA s1Glotl dld otieli U2ell digad AS A1
AUNE of &ldial SIg oiRu1d d18d o€l duey shuleuaial Yrud
Yol &1l ofle ARIMIRA 243Aall sicHi 81%2 28] sig AHlvfls yidl 29
A ol¥fl § SIY 21D AIUR &ldall SIA Y AV ofefl. ¥E]
uRuR ARV s3laiel vl sl Gdlal divli dl9d 2ia d
alRll ARMIA silaila 210d o2fl dH Hidll ASIR B, 1A,
AHRIVIA s3I0l Y1910] Visel 52c olell. agyai d1eAd ASY19)
uiig ARMg of &ldioll & Asai Uldioll A&l of &ldl 243Aall s
aiAu1d ARV edRl d18d ofell. ARV 2 Uldlofl oiA19 Y S|
Ad oligidi AId] Yoliofl A10d oiefl & Ao SIF A1&EIS AUIR]]
YAR 52 oiefl. agai adNflAcid gogdoe A2 Yo FUR SIS
As sl RUlsa Ael sdla Audl &l dl d SIREAWII ARl U2
AMNUE &l AY AgjHlal SIE §dlof 28 B ial dofl ViSallcHS Y1)
Y SRAlofl FUIHER] ¥ d @S AS AMUclR &l dofl B B,
AHRIVIA A28 clloidall visallcHS YId] olIHER SIS AH2 Y S
ol®fl AR &iddl] suIEHT YRAUIHI 2% 8d AS AR A s3Il
SIRIEARG| ALl U2 AMNd &ldle] ¥R 41T 8. Fef] 2RI 2413
¥ UojHlol SHH—A3C H¥H GURUd R § A2 As deli U2
AMNUYIHI A19H B ¥ ViSalIcHS ajHlol &1} & dof visal Hivls §
€219 Y1412l 5411 A4RIV] [oiv501 oflasd &.

(as) AIH, 285 GURdll A4 AHIVls dHy €2d1d® YId]

PAGE : 15 OF 23



CC/162/2024 JUDGEMENT

loiHl Adl sFAIEYIN As K d dud ARVIRA s3Il
SIRIEAR0l| &1GYlell dl9d ol duliofl Ysaell U2 ANd &dl
ddl eslsa 288 Gurell Y191l YuR &Jd B. Al s [oRId
AHAHI g21gdl SFRAIERA Ulalofl disai 2y sl 9aR ISRIY
Ud 5l sRAIEIRA AHARIVIa Ulwe HIRsd sIRIEA SlHies oid]A
HIsAd Yol el ARIVIG & AY Hisidial SRERI &, ial Asll 284
sAAIElA YsudiHi 2A19d ol d sRQA &lddfl sFUIE SAIg] SR
Beust Adl sl [oiud AHY H3TelHi AVladi sAAIE sAIHI
AH1Ad dg 285 Gurell Wid1gll sdld &R 8. ayai ARV As
dal Adslé] VRRlusai cisHi 2% &JAd of &dl dY cuI9HT AR
35S GUR did] 15d ol

(q9) AR 24300fl 518 3613 61%2 UAd &1 dH% dofl vd]
olUldiHl AHIAd &l dHY SRAERA Y NA dHIH €19
WAdlo] oisd ARV vHudidi A1dd 8. dHy ARIIofl vl
dlul clie s2u1€l asell o SIgf Y141 Y sAIAHT A1 o€l
¥efl sAlule UA SAUIERA Y S dHIH €AY dHx HIWs
Wil ARl weini glu ¥l ofl.Aat. 2.4l sAH
30¢(Yoll [5.M1.81s0fl SEH-R93) of Uidal &JAd &ldicf YLl
AHId . dHY ofIH. IANRId 2d &l¢f si¢ Manoj Vasudev Sompura
Versus State Of Gujarat 2023 (0) ALJEL-HC 247313 oll

YSIEIHI URI—17 Hi of A Y¥O AU EISel S} B.

14.Considering the facts and circumstances of the case, this
Court is of the opinion that the trial Court was completely
justified in passing the impugned judgment and order. The
decision to not conduct cross-examination of the complainant in

spite of repeated opportunities and to not remain present on the
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next date of trial when his Further Statement u/s. 313 of Cr.P.C.
recorded on the earlier date was to be exhibited was a deliberate,
intentional and conscious decision on the part of the petitioner. It
was not that the petitioner was not aware about the stage of trial
proceedings. However, deliberately, the petitioner had chosen to
remain absent from the trial proceedings from the date his
Further Statement u/s. 313 of Cr.P.C. was recorded but before it
could be exhibited.

(q¢) A olld. oiledl &Ig sic dilell Navneet Singh
Gogia And Another Versus State Of Maharashtra And
Another 2025 (0) ALJEL-MH 2502426 3i 211Ud YSIElali U
us Hi ol Y¥ol A4dISal S2d B.

56-In nutshell if the proceeding under Section 138 of the
Negotiable Instruments Act are quasi-criminal in nature, there is
reason to believe that one of attribute of criminal trial about
mandatory recording of statement under Section 313 of the
Criminal Procedure Code is not applicable . So in given set of
facts narrated hereinabove, the accused cannot make complaint
about causing prejudice if evidence is adduced in his absence
and he cannot make complaint of non recording of the statement
under Section 313 of the Criminal Procedure Code if they have
remained absent without justification. In a given case and after
ascertaining certain factors, the Magistrate is justified in
proceeding further in absence of accused and even dispense his
statement.

AIH, BURASA YSIERAIHI SA AHUdISAl 1ol Adi AR
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AR Yldlofl dersi?] elud] 21RIA €3Ulol EI%R of 2B Hal dol
dflofl 2413 A1 sieai Y s YAl AYeiual el
eldl 9di &l%2 28l ¥ sAUIElll Bde duld o S Ad [AAY
(c1deatl alltdl HI2 Ul SIS ANl SIRERI GidICy] Y2IR GI%R of W
AR ddl ANAHI AR dReINHi &8ss oiy s Sudll
siRjdlgl AP AdId] ASR. HIH MRdd SAHI SAUIE] A_R
Uldlall 524 A1old SUIHI 250 28d1 8 Al AR s2yIElall $A
210 iyoll sl GuRAd sAUIAHi [oivsn [a1dSd 8l RIR A
eslsd Ul ARIVla sIRIEIHI SJHIAA Ao ded] Sed] 2o s
ANefA doll A€ol UisRl dRJall 2Acit, STAJIEUIN] RIYEIRA
2434 LRIt Adll dHY Mgd 3Ruofl &5lsd Hal 2420 24lal Adll
Al s1Hall ARIMIa ¢l ddNeflAcid gorgoe iseof] saH—a3¢
ol Jatidi asARdlel &Ad] gl of. A il oflRIA "&SR" Hi VUi
A1d B,

(ae) GUR Yal o.0q Hi AT sAUT Yo sAuleuel U
aaNflAcid gogdoe As2ell sEH—A3¢ ol Yol AU AR
dsARdlol 5AUYI HIZoll AHIH AIURJIS dcd] [o1:21 SUB] YRUR
53 a3d eldig] ARG [Sdlaid vIRflaR sisdll sdd—uu(R)
Ao ] aoNfAoid ooz As2oll SHH—13¢ ail ol AH
dsARdlol 8219 & Hal Gial U A% 2491 AIHN Al U Headl.

diRflu : 0 /0% /R0RS ((52101gH1R 2A1R. HI)
HEHI. MNoAluid RIAG %% il
¥Ysl. AY. $& S, HgHl
(9% 099 3)
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glcdoll SIA SAAUIEl del AHall ([A.d.2l sl1% 8. ARV &
A¥all [A.9.2 1% of&ll. séIEloll [Aediol dsIda Aiciwl.

(20) ARUED R§ ([Q.a. 2ol Ad] A1d B § &ldoall
AHRIUIA dicflR USRAN Yol 52 B. As] Fed diall ([sA1 atl]
VA O, AHI¥HI EIUd] AAISU] %¥33] Gloll 4 8. %] AHRIV]a
SIRAIEI ¥ ofl HedH A% 5] A Aol YNAR AHUIdY FgA.

(R4) Al AelddH] AR aF 8192 28] dilofl 4% 243
SIg YA 5 o], &ldall YarHi slguel QUlsd, sig el edldl
H12] 254 A9l 5 HIdRAIHIo Wled] guid d A1 vzl Asl dul]
2] gefl diR siRI Asl AHudl eldlall sl 9] B . 28H 5
HIAAIHIG AN OfIE A SH AYU| HIGAIHIolo] Y Ud S
ol®f] Aial allRli of Y§UUl US d HI2 SIEIG W vH&eeat s3], dofl
EURIIDI S2011 28 8. 8H Ud 5l ofe] Aal As] YaR 1SR Ud
di % & a uol dIcfR clicid 2RI VHal A1d1 oI [Eol U(A[Eo
gell 2841 V. Foll BU g2l AVl %33 &, AlHIoY d A
ol 3d] gld] A d diold oIHER US| AeEIdd dYl AdRRY
AHEIAdoll HIFTERTS YSIERAT Budey 8. ¢ adNeflRAGd gogdoe
AseHl A€ AU JURIY £vid S UIHN ADAU0 &g
AoSo] SIHSIY doll [GlRUHIGRIR AHal SlguRl ¥dall AURAY (ot
Add AMARAUQ] UId W d HiLa] B.

Al 513 ARG s3A1ElRA el HIZ2 81 GYlall 3I.
8,00,000/— AHNUA &dl ¥ Uz AURNRA delidl 4 U2
31.8,00,000/— ofl s3RAIElAI dlldall Aos Als doslul, vidlell
A1uiloll ANd], ¥ Js SARAUIENRA A5 215 Joslal, vdlell vl
UidIdi %3l Sdl AS dl.ou/o/0y ol A% Ilea AHIHI
¥Idd sREI "$S goariglellez ol A2y goR 2SRV Ud $2d
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8. olZ]A AU AIE YRl il Ud sd o], ¥/l Asai ¥endd
sH ¥ sRUIEld doaidR U2 Audisll gsH ST A dl
AR wele A41d 8,

SIIEI U190l &g d@ll ARNIell adrjs daii puidl,
AR U €l Aud] of g 2ol AHI¥HI £V A, dISlgf
Goslol UUYIHI [A-IA 2s] 28 d HIZ2 ARIVa AISSAUL] A
5l A AH 1 AHAEIAdg] Hlolg 8. SRRI § SIUEIol MAUINd
RiLtid oRAR SIRIEI USUl U1l AWAUBI RIEl SIRIEID
AUABRS Glallddlofl YU %1 veIddlofl & 2al % d HYXO of
SAIHI AH1A dl disle dslo @Al [ Gal ¥, dis
Aslall GlgIH EEUAIDI Sdi 24USIQ aidl.

(R) glcioll 52uofl &sSldl ol AN @i g dl,
AR Uld sd ilsd 8. sda1€]l uiAedl s GYlal dladl
allCliofl 283 413 As AUdldfl dleflRdl dHa vaid gldl AefA.
Aol sieHi ARl Yl as gl 8dl 619 8 oiefl Aal
el AHA VRN GlIE 5 Ulddl €RUlal AR d¥ s3la1€lal
Asoll AYLl 2540 AsUdIHi AH19d ai®fl. ddeA o &ldI ©di el
As! Al ARV 2d1—ddIg) ¥RIR B,

A1H, ARl Eloid, WH s2NUIElA Ud olel Hudig]
%011 8. ARl ddels dd pvl, dal UldRicloll ditAN]
el A1y yelldl odfl. d Gurid Al Aeidd ¢l aanllAcd
gorgdloe Ase—¢ < ofl sdH 13¢ Hi ¥eNdd Aol o]
el da dl9d 8.

[138. Dishonour of cheque for insufficiency, etc., of funds in
the account. —Where any cheque drawn by a person on an
account maintained by him with a banker for payment of any

amount of money to another person from out of that account for
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the discharge, in whole or in part, of any debt or other liability, is
returned by the bank unpaid, either because of the amount of
money standing to the credit of that account is insufficient to
honour the cheque or that it exceeds the amount arranged to be
paid from that account by an agreement made with that bank,
such person shall be deemed to have committed an offence and
shall, without prejudice to any other provisions of this Act, be

punished with imprisonment for [a term which may be

extended to two years], or with fine which may extend to twice

the amount of the cheque, or with both:

SARUIE] ARE daRell 21d dd dlel. agyai ARMIRA 4|
521 ofloidofl 1Rl 81Ul ©di &% W] 5 UAIYUIH] 465R AU
oefl. dxy sFUIElA ol yer Ysdl wH10d ofell. Pl ARV
U1ciRIol 1§ w150 Ase ddl [sHlod Wl slsoll saa— 350
ofl 2rdIgell @it A1Yd] cARNANd Yelid] ofefl el defl 2411
A1Hall Yailofl USIR dI As AIUd eldldll sdla ad] eslsd ial
AVl ¥AR ¥ AR gadRofl 84 YsddiAi [oivgon 14 ddl
A51oNH1 Q] ARMIal a¢ A% s3] USRI S 34 d Glloid alid. YA

sl¢ Vijayan Versus Sadanandan K. 2009 (0) AIJEL-SC 43559
oll YSIEIHI U 3 Hi 1Y AISal S & 5,

23. Having regard to the views expressed hereinabove, we hold
that while awarding compensation under Sec. 357(3) Cr.P.C., the
Court is within its jurisdiction to add a default sentence of

imprisonment as was held in Hari Singh's case (supra).

¥l olld. AdRU Aeldd GURSd S AAYdISal
1ol Adl % AR daaRel] 284 YsddiAi [o1vsn 1 dl dol d
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ed dy A s3] s, ¥l Ll aoNRAJ od gorgAoe Aseall
SAH—a3¢ ol 2AdIE Sdloll AIRNY LAl Aol A1 AEIAA Yl
ol.2 1o of A Yxoioll "AIUd] gsH" 52 B.

—:: AIUd] BSH -

1).. SI¥ER] 3A oloR-15/30% ol SliHall AR [od
CIgRISHR Ued, G.d.l. Yud, &el-ges duiR, udR{l-uii
[@Qetar, youladlen, diygul, .usioiia ¢l adnelRAcd
gorgioe AS2—A3¢ HYG ofl A%al Ul YoslHi [SHlaid U112
Sisafl sdH—UU(R) 109 dsARdIal sAUUIH] 1T B Aal AER
ot 2ARIIal 2121 (3) HidAoll A1€] Beol] 2420 eflarad] ddl gsa
A A1d 8. ARl NReai Al2R. LAl sax
3U3(9) YO §SH B SAIHI A1 &,

R).. [l uIRf%2 sisell sad—3u9(3) Yo slAIEUIN
Asoll 284 31.,00,000/— AHRIIRA s[RUIElA gnd U2 4RIV
Holl 21l Ysdl 21ud]l. a1 AR gaaRefl 284 Ysadiai
[oissan o1t dl gg 2Rl (3) HiRiofl A% SAIHT 2419 & ddl gSA
SAIHI 2419 B.

3).. Al siHall ARVIA ¥ A% eil2dd &y dl, A4,
SAH—TREC Yo C21dd 4% HYR A1ud].

¥).. 21 gsddll uidl aisd (sloid M52 Sisell scH-393(1)

AHodd AR Holl 241l ARIVIA dicsidls (Aol 4R Y3
yisdl.
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U).. AR 1% A% 6192 BA of &1y FY| Aol A13 Uss dle
sleq.

&sH A1 dRlvi: o dl, Hig: AN, Ad-R0RF ol AY
yedl veidani dizll, dciaid] el s3] g sl

dRlvi : 0a/ 0% /01§ ((s21015412 AR, HI)
HEH. NoAluid RIAG % idl
¥Ysl. AY. $& SAIA, HgHl
(% 0993)
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