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el odl Rddl wHlo 2iRis2 SAI oliodd Rid deld ua Udledl  xlo
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&lg/s1eall Rajenbhai Baldevbhai Shah Versus Baijiben Kabhaibhai Patanvadia, 2009 (0)

AIJEL-HC 221172 YSlElal 1ol AdIHi 241d & i &Add B 5,

9. Section 43 of the Bombay Tenancy Act uses same expression “assignment’, and in our view,
the same meaning attributed by the Apex Court to the word “assignment' be attributed to
Section 43 as well. We find no reason to ascribe a different meaning to that word in the context
of Bombay Tenancy Act. We also hold that when there is a disposition of rights under a Will,
though operates posthumously, is nevertheless a recognition of the right of the legatee
thereunder as to his rights of the tenanted land. If Section 43 of the Bombay Tenancy Act does
not apply in such a situation then the tenant could assign his interest to strangers, which will
completely negatives the object and purpose of Section 43 and defeat the intents of the
legislature. We, therefore, hold that the word "assignment’ in Section 43 would take in a
"Will" also and is governed by the statutory provisions and the same shall be parted, only
with the previous sanction of the Collector. Statutory tenancies, therefore, cannot be
devised by "Will', nor do they become subject to the rules of intestacy. We, therefore,

answer the reference accordingly.
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3 oil& d clioid aiss] s2di0fl 28] o1€f] ¥ clicid 21Aof] S1E &IR1 olIHER YD HSIEall Kashi
Math Samsthan Versus Srimad Sudhindra Thirtha Swamy , 2009 (0) AIJEL-SC 47761

oll YSIElal 1ol AUIHI 41D B Foll URlal. 3 Hi 5JAdA & 5,

13. It is well settled that in order to obtain an order of injunction, the party who seeks for grant
of such injunction has to prove that he has made out a prima facie case to go for trial, the
balance of convenience is also in his favour and he will suffer irreparable loss and injury if
injunction is not granted. But it is equally well settled that when a party fails to prove
prima facie case to go for trial, question of considering the balance of convenience or
irreparable loss and injury to the party concerned would not be material at all, that is
to say, if that party fails to prove prima facie case to go for trial, it is not open to the
Court to grant injunction in his favour even if, he has made out a case of balance of
convenience being in his favour and would suffer irreparable loss and injury if no injunction

order is granted.
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