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138. Dishonour of cheque for insufficiency, etc., of funds in the
account.-

Where any cheque drawn by a person on an account maintained by
him with a banker for payment of any amount of money to another
person from out of that account for the discharge, in whole or in part,
of any debt or other liability, is returned by the bank unpaid, either
because of the amount of money standing to the credit of that account
is insufficient to honour the cheque or that it exceeds the amount
arranged to be paid from that account by an agreement made with
that bank, such person shall be deemed to have committed an offence
and shall, without prejudice to any other provisions of this Act, be

punished with imprisonment for a term which may be extended to two
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years, or with fine which may extend to twice the amount of the

cheque, or with both:

Provided that nothing contained in this section shall apply unless—

(a) the cheque has been presented to the bank within a period

of six months from the date on which it is drawn or within the period of

its validity, whichever is earlier;

the payee or the holder in due course of the cheque, as the case may

be, makes a demand for the payment of the said amount of money by

giving a notice in writing, to the drawer of the cheque, [within thirty

days of the receipt of information by him from the bank regarding the

return of the cheque as unpaid;

the drawer of such cheque fails to make the payment of the said

amount of money to the payee or, as the case may be, to the holder in

due course of the cheque, within fifteen days of the receipt of the said

notice. Explanation. For the purposes of this section, "debt or other

liability” means a legally enforceable debt or other liability.

saH—-3¢ ol Yyol B:—

Presumption in favour of holder.—

It shall be presumed, unless the contrary is proved, that the holder of

a cheque received the cheque of the nature referred to in section 138

for the discharge, in whole or in part, of any debt or other liability.
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17. In Kumar Exports Vs. Sharma Carpets, (2009) 2 SCC 513, this
Court again examined as to when complainant discharges the burden
to prove that instrument was executed and when the burden shall be
shifted. In paragraph Nos. 18 to 20, following has been laid down:-
20. The accused may adduce direct evidence to prove that the note
in question was not supported by consideration and that there was no
debt or liability to be discharged by him. However, the court need
not insist in every case that the accused should disprove the non-
existence of consideration and debt by leading direct evidence
because the existence of negative evidence is neither possible nor
contemplated. At the same time, it is clear that bare denial of the

passing of the consideration and existence of debt, apparently would
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not serve the purpose of the accused. Something which is probable
has to be brought on record for getting the burden of proof shifted
to the complainant. To disprove the presumptions, the accused should
bring on record such facts and circumstances, upon consideration of
which, the court may either believe that the consideration and debt
did not exist or their non-existence was so probable that a prudent
man would under the circumstances of the case, act upon the plea
that they did not exist...
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