
                   REGULAR CIVIL SUIT NO.119 OF 2022

IN THE COURT OF PRINCIPAL CIVIL JUDGE & J.M.F.C.,
AT MAHEMDAVAD, DIST.- KHEDA.

      oo VF\Sv_) ,UT C]SD oo

s!f VF SFD[  5|lTJFNL  wJFZF  CF,GL VZHL ;LP5LP;LP  VM0"Zv* ~,v!!sV[fs0Lf

D]HA ,FJL ZH}VFT SZ[, K[  S[4  JFNLGM NFJM 8SJF 5F+ GYL T[DH T[G[  ;DI

DIF"NFGM AFW G0[ K[ VG[ JFNLV[ D8LZLI, O[S8 K]5FJ[, CM. JFNL SM.56 5|SFZ

GL NFN D[/JJF CSNFZ GYLP JW]DF\  T[VMV[ H6FJ[, K[ S[ JFNLV[ 5MTFGF NFJF

VZHLGF 5[ZF G\P$ DF H6FJ[, CSLST ;tIYL J[U/L K[ VG[ T[DF NFJFG] SFZ6

p5l:YT YJF AFAT[  RMSS; SM. CSLST S[  TFZLB H6FJ[, GYL VG[  HF6L

HM.G[ TFZLB H6FJ[, GYLP JW]DF 5|lTJFNLV[ TFPZ*q&q!))5 GF ZMH ZHLP

J[RF6 N:TFJ[H G\P$&#q)5 YL NFJFJFJF/L HDLG J[RF6 ZFB[, CMI VG[ T[GL

HF6 JFNLVMG[  N:TFJ[H  YIF  tIFZYL  CMI  ;NZ  NFJFG[  ;DI  DIF"NFGM  AFW

G0[  K[P  JFNLV[  ;NZ  N:TFJ[H  YIFGF  Z#  JQF"  AFN  CF,GM  NFJM  NFB,  SZ[,

K[ H[YL ,LDL8[XG V[S8GF SFINFGF XL0I],DF H6FJ[, VF8L"S, G\P5& YL 5)

D]HA JFNLGM NFJM ;DI DIF"NFDF CMJFG] H6FT] GYLP T[DH 5|lTJFNLV[ ;NZ

VHZL ;FY[ GFDNFZ J0L VNF,TGF R]SFNFVM ZH] SZL JFNLGM NFJM ZN SZJF VZH

SZ[, K[P 

sZf tIFZAFN VF SFD[ 5|lTJFNLV[ VF5[, VF\Sv_) YL VMP * Z] !!sV[f VG[ s0Lf

D]HAGL VZHL ,FJ[, K[ H[GF lJZ]wW JFNLV[ VF\Sv!* YL ,[BLT HJFA VF5[, K[

H[DF\  T[VMV[  5|lTJFNLGL VZHLGL SA], SIF"  ;LJFIGL TDFD CSLSTGM .gSFZ

SZ[, K[P JW]DF\  5MTFGF HJFADF\  H6FJ[, K[ S[4 5|lTJFNLG[ ;NZ NFJFDF\  VFJL

VZHL SZJFGM  SM. CSS VlWSFZ  5|YD NQ8=LV[  5F|%T YTM GYLP  HM 5|lTJFNL

V[ JFNGL NFJF VZHL 5]Z[5]ZL JF\RL H CMI TM JFNLGL NFJF VZHLDF\ OSZF G\AZ $

DF\ JFNL :5Q856[ NFJFGF SFD[ H6FJ[ K[ S[4ccDMH[ UFD 3M0F;Z4 TFPDC[DNFJFN
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GL  ;LDGF  VFJ[,  HDLG  H[GM  ;J["  G\PZ*)  GM  BFTF  G\P(Z(  H[G\]  1F[+O/

_v()v_#  C[PVFZ[PRMPDLP  H[GM  VFSFZ  ~FP#P!)  5{;FJF/L  HDLGGL

JFNLGF ;;ZFV[  JL, SZL T[VMG[  JC[R6LDF\  VFJ[, VG[ T[  JL,GL JC[R6LGF

VFWFZ[ JFNL DF,LS YI[,F VG[ DF,LS CSS EMUJTF VFJ[, K[ VG[ ;NZC\] HDLG

DF\  5|lTJFNLGL  ANNFGT  YI[,L  VG[  HDLG  50FJL  ,[JFGF  ANVFXIYL  JFNL

GF ;;ZF TYF 5|lTJFNLGF l5TF GFD[ XLJFHL V{TFHL RF{CF6 GFVMG[ OM;,FJL

58FJL  DFNS  5L6]\  5LJ0FJLG[  A[  EFG  VJ:YFDF\  5|lTJFNL  V[  ZHLPJ[RF6

N:TFJ[H SZFJL ,.G[ BM8M N:TFJ[H CMJF KTF\ T[ ;FRM U6FJL DF,LSLGM CSS

GQ8  SZJF  DF8[  TYF  N:TFJ[HGF  VFWFZ[  DF,LS  AGJF  DF8[  I]lST  ZR[,  CMI

JFNLG[ ;NZ HDLGDF\YL A[N,B GF Y.V[ T[VMGM DF,LS CSS TYF DF,LSL 56]\

5|:YFl5T YI[, CM. VF SFDGF 5|lTJFNL N:TFJ[HGF VFWFZ[ SAHM TYF T[VMGF

CSSMG[ G]SXFG G SZ[ T[ DF8[ NFJM SIF" ;LJFI GLJFZS NFN D/L XS[ T[D G CMI

SFZ6 pE] YI[, K[Pcc VFD JFNL T[DGF NFJF VZHLGF 5[ZF G\P$ DF\ H6FJ[ K[PT[VM

T[DGM SAHM TYF CSSMG[  G]SXFG G YFI T[  DF8[  NFJM GFDNFZ SM8"  DF\  Z1F6

DF8[  SZ[  K[P5|lTJFNL  T[DGL VZHLGF OSZFDF\  ;DIDIF"NFGM 5|̀ G ,.G[  JFNLGL

NFJF VZHLG[  ;DI DIF"NFGM AFW G0[  K[  T[  H6FI K[  T[  AFAT[ ;FALT SZJL

HM.V[P  JFNLGF  NFJFG[  ;DI  DIF"NFGM  AFW  K[  T[J\]  ATFJJF  9M;  5]ZFJFVM

VZHL  ;FY[  ZH]  SZJF  HM.V[P  JFNLG[  HIFZ[  HF6  Y.  5|lTJFNLV[  ;NZ  O|M0

N:TFJ[H  TYF  T[GM  p5IMU 5FK/YL  SZJFGF  .ZFNFYL  SZ[,  CMI  T[D6[  SZ[,

N:TFJ[HGM p5IMU GF SZ[  T[  DF8[  JFNL ;NZ NFJM NFB, SZ[, K[P JFNL T[DGF

5]ZFJF  ,L:8DF\  VF\Sv#  GM  lGP!  YL  ZH]  SZ[,F  N:TFJ[HMDF\  :5Q8

ATFJ[ K[ S[ JFNLG[ ;NZ N:TFJ[HGL HF6 SIFZ[ Y. VG[ DL,STG\] Z[S0" SF-JTF

Z[S0LI TFZLB 56 H6FJ[, K[ VG[ JFNLG[ HF6 YTF\ T[6[ # JQF"DF\ NFJM NFB,

SZJM 50[P HIFZ[  JFNLGM ,UEU !_ YL !5 DCLGFGL V\NZ NFJM ,.G[ ;LJL,
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SM8"DF\  VFJ[, K[P H[YL ;DI DIF"NFGM SM. 5|̀ G H ZC[TM GYLP GFDNFZ U]HZFT

CF.SM8"GF  R]SFNF  DCL5TEF.  ZFDFEF.  9FSMZ  lJZ]wW  lJG]EF.  XFD/EF.

V[,PV[,PHLPZ_!* 0LGL 5FG G\P$_! DF\ H6FJ[ K[P ;LP5LP;LP VM0"Z *s!!f

lJGF T[GM lG6"I SZL XSFI GCLP VFD45|lTJFNLGL ;NZ VZHL BR" ;FY[ ZN SZL

JFNLG[ SMd5G[G;ZL SM:8 V5FJJF VZH SZ[, K[P 

s#f CF,GL VZHLGF SFD[ JFNL TZO[ DF{lBS N,L,M ;F\E/L TYF 5|lTJFNL TZO[ VF\Sv!

& YL ,[BLT N,L, ZH] ZFB[, K[P 

s$f p5ZMST 5|lTJFNLGL VZHL ;\NE["  VF SFD[  VF\Sv! YL ZH]  JFNLGL NFJF VZHL

wIFG[  ,[TF JFNLV[  H6FJ[, K[  S[  JFNLGF U]HP;;ZF XLJFEF. V{TFHL RF{CF6

GFVMGF GFD[ 3M0F;Z4 TFPDC[DNFJFNDF H]NL H]NL HDLG VFJ[, CTL H[DF T[VMGF

JFZ;M ,0L G DZ[  T[ SFZ6[ T[VMV[ TFPZ*q!q() GF ZMH ZHLPJL, SZL TDFD

JFZ;NFZMG[  HDLG JL,YL JC[R6L SZL VF5[, VG[  T[  VFWFZ[  3M0F;ZGL ;LD

HDLG  ;J["  G\PZ*)4  BFTF  G\P(Z(  H[G]  1F[P_v()v_#  C[PVFZ[PRMDLP  JF/L

HDLGG]  JL,  SZL  VF5[,  H[  VFWFZ[  Z[JgI]  Z[S0"DF  O[PGMW  G\P5($!  YL  JFNL

EFG]A[G ZD6EF. XLJFEF. TYF V<5FA[G ZD6EF. RF{CF6G]  GFD NFB,

YI[, VG[  T[  VFWFZ[  JFNLV[  NFJFJF/L HDLGGM SAHM D[/JL tIFZYL B[TLGL

p5H GL5H ,[ K[P H[ AFAT[ JFNLV[ lGP#q! TYF lGP#qZ YL UFD GD]GF G\P*

TYF G\P(vV  ZH] SZ[, K[ H[DF p5ZMST ;J[" G\PZ*) JF/L HDLGGF Z[JgI] Z[S0"DF

JFNLG] GFD SAH[NFZ TZLS[ TFPZ)q(qZZ GF ZMH H6FI K[P 

T[DH JFNL TZO[ ZH] lGP#q# YL UFD GD]GF G\P& CSS 5+S GMW G\P5($!

wIFG[ ,[TF TFP!*q$q_! GF ZMH SAH[NFZ XLJFHL V{TFHL RF{CF6[ TFPZ*q!

q() GF ZMH T[DGF 5]+ ZD6EF. XLJFEF. RF{CF6G[ ;J[" G\P!5_4 Z*)4 ($#

JF/L HDLGG] ZHL:8Z JL, SZL VF5[, K[ VG[ JL, SZL VF5GFZ TFP!!q(q)&

GF ZMH DZ6 UI[, K[ T[DH T[DGF NLSZF ZD6EF. XLJFEF. TFP!Zq(q)Z GF

-:: 3::-



                   REGULAR CIVIL SUIT NO.119 OF 2022

ZMH DZ6 UI[, CMI T[VMGF JFZ;NFZ JFNL EFG]A[G ZD6EF. TYF V<5FA[G

ZD6EF. GFVMGF GFD NFB, SZ[, K[P ;NZ GMW 5|DF6LT YI[, K[P 

JFNLV[  ZH]  SZ[, lGP#q$ YL UFD GD]GF G\P& CSS 5+S GMW G\P5(#)

wIFG[ ,[TF TFP!*q$q_! GF ZMH SAH[NFZ XLJFHL V{TFHL RF{CF6[ TFPZ*q!

q() GF ZMH HLJFEF. XLJFEF. RF{CF6G[ ;J[" G\P(!5 TYF G\P!&# 5{SLJF/L

HDLGG] ZHL:8Z JL, SZL VF5[, K[ VG[ JL, SZL VF5GFZ TFP!!q(q)& GF ZMH

DZ6 UI[, K[ T[DH ;NZ GMW 5|DF6LT YI[, K[P 

T[DH JFNL TZO[ ZH] lGP#q5 YL UFD GD]GF G\P& CSS 5+S GMW G\P5($_

wIFG[ ,[TF TFP!*q$q_! GF ZMH SAH[NFZ XLJFHL V{TFHL RF{CF6[ TFPZ*q!

q()  GF  ZMH  T[DGF  5]+  ZFDFEF.  XLJFEF.  RF{CF6G[  ;J["  G\P($5  TYF  G\

PZ&$q# 5{SLJF/L HDLGG] ZHL:8Z JL, SZL VF5[, K[ VG[ JL, SZL VF5GFZ

TFP!!q(q)& GF ZMH DZ6 UI[, K[ T[DH ;NZ GMW 5|DF6LT YI[, K[P 

T[DH JFNL TZO[ ZH] lGP#q& YL UFD GD]GF G\P& CSS 5+S GMW G\P5($Z

wIFG[ ,[TF TFP!*q$q_! GF ZMH SAH[NFZ XLJFHL V{TFHL RF{CF6[ TFPZ*q!

q()  GF  ZMH  T[DGF  5tGL  R\NFA[G  XLJFEF.  TYF  NLSZL  CLZFA[G  XLJFEF.

RF{CF6G[ ;J[" G\P!&!4 ($$ JF/L HDLGG] ZHL:8Z JL, SZL VF5[, K[ VG[ JL,

SZL VF5GFZ TFP!!q(q)& GF ZMH DZ6 UI[, K[P ;NZ GMW 5|DF6LT YI[, K[P

H[  p5ZMST  CSLST  wIFG[  ,[TF  U]PXLJFHL  V{TFHLV[  T[DGF  JFZ;NFZMGF

GFD[  T[DGL  CIFTLDF  V[S  H TFZLB[  5MTFGF  GFD[  VFJ[, HDLG ZHLP~, wJFZF

JFZ;NFZMGF  GFD[  SZL  VF5[,FG]  H6FI  K[P  T[DH  GMW  G\P5($!  wIFG[  ,[TF

NFJFJF/L  HDLG  ;J["  G\PZ*)  JF/L  JFNLGF  GFD[  ZHLPJL,  YL  5|F%T  YI[,FG]

H6FI K[P 

VF SFD[ JFNL TZO[ ZH] lGP#q* JF/M J[RF6 N:TFJ[H wIFG[ ,[TF T[DF ,BL
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VF5GFZ TZLS[ RF{CF6 XLJFHL V{TFHLG] GFD TYF ,BFJL ,[GFZ TZLS[ 5|lTJFNL

ZFDFEF.  XLJFEF.  RF{CF6G]  GFD  K[  H[  DMH[  3M0F;Z4  TFPDC[DNFJFN

BFT[ VFJ[, ;LD HDLG ;J[" G\PZ*) 1F[P_v()v_# JF/L HDLG ~P##4(#_qv

GF VJ[HYL J[RF6 N:TFJ[H G\P$&#q)54 TFPZ*q&q)5 GF ZMH SZL VF5[,

K[ H[DF SAHF ;CLTGM J[RF6 N:TFJ[H SZL VF5[,FG] H6FI K[P 

p5ZMST J[RF6 N:TFJ[H AFAT[  JFNL  TZO[  ZH]VFT K[  S[  ;NZ N:TFJ[H

T[VMGF  J0L, XLJFHL  V{TFHLG[  DFNS 5L6]  5LJ0FJL  A[EFG VJ:YFDF  ;NZ

ZHLP  J[RF6 N:TFJ[H SZL  VF5[, K[P  H[  VFWFZ[  JFNLV[  ;NZ NFJM  NFB, SZL

NFJFJF/L HDLG JFNLG[ T[VMGF 5lT TYF ;;ZF TZOYL JL,YL J[RF6YL D/[,

CMI  T[DH  JFNL  ;NZ  HDLGGF  ;FRF  DF,LS  CMI  VG[  5|lTJFNL  JFNLG[  ;NZ

HDLGDFYL  A[NB,  SZL  GCL  VG[  5|lTJFNLGFVMGL  TZO[6DF  SZJFDF  VFJ[,

J[RF6 N:TFJ[H ZN SZJFGL NFN DF\U[, K[P 

VF SFD[ Z[S0" 5Z ZH] 5]ZFJM wIFG[ ,[TF JFNL TYF 5|lTJFNLGF J0L, XLJFHL

V{TFHL RF{CF6 GFVM T[DGL CIFTLDF ZHLPJL, wJFZF JFNLGL TZO[6DF NFJFJF/L

HDLG ;J[" G\PZ*) GM SZL VF5[, K[P H[ VFWFZ[ JFNLG] GFD GMW G\P5($! TFP!

*q$q_!  GL  GMW  VFWFZ[  NFJFJF/L  HDLGDF  NFB,  YI[,  K[  T[DH

TFPZ)q(qZZ GL l:YlTV[  56 NFJFJF/L HDLGGF Z[JgI]  Z[S0"DF  JFNLG]  GFD

RF,L VFJ[, K[P JW]DF 5|lTJFNL TZO[GL p5ZMST VZHLDF U]P  XLJFHL V{TFHL

GFVMV[ ;NZ ZHLPJL, SIF" AFN T[ ZN SZFJ[, CMI S[ T[ ZN SIF" V\U[GL SM. GMW

Z[JgI] Z[S0"DF 50FJ[, CMI T[JM SM. 5]ZFJM VF SFD[ ZH] SZ[, GYLP JW]DF 5|lTJFNL

GFVMGL  TZO[6DF  ZH]  YI[,  J[RF6  N:TFJ[H  G\P$&#  VFWFZ[  5|lTJFNL

V[ NFJFJF/L HDLGGF Z[JgI] Z[S0"DF 5MTFG] GFD NFB, SZFJJF SM. SFI"JFCL 56

SZ[,  GYLP  T[DH  TFPZ*q&q)5  GF  ZMH  YI[,  ZHLPJ[RF6  N:TFJ[H

H[  T[  TFZLB[  5|lTJFNL  GL  TZO[6DF  YI[,  CMJF  KTF\  JFNL  TZO[  p5ZMST JL,
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VFWFZ[   GMW   G\P5($!   GF   VFWFZ[   5MTFG]   GFD   NFB,   SZFJ[,   CMI

H[  AFAT[  5|lTJFNL  TZO[  H[  T[  ;DI[  SM.  JF\WM  S[  TSZFZ  56  p9FJ[,  GYLP

H[  p5ZMST CSLST wIFG[  ,[TF 5|lTJFNL TZO[  XLJFHL V{TFHLGL CIFTLDF ;NZ

J[RF6 N:TFJ[H S[OL N=jI 5LJ0FJL S[ VgI SM. ZLT[ T[DGF GFD[ SZFJL ,LW[, CMI

T[ CSLST VF TASS[ GSFZL XSFI GCLP JW]DF p5ZMST CSLST AFAT[ H[ SFINM

TYF  CSLSTGM  5|̀ G  YTM  CMI  T[  AFAT[  5]ZFJM  ,[JFG]  HZ]ZL  CMJFG]  VF

TASS[ H6FI VFJ[ K[P 

5|lTJFNL  TZO[  GFDNFZ  ;]l5|D  SM8"GM  R]SFNM  H[  KHATRI  HOTELS  PRIVATE

LIMITED Vs. UNION OF INDIA REPORTED IN AIR 2011 SC 3590 HELD

IN PARA 27 DF V[J] 9ZFJ[, K[ S[ NFJM DF\0JM VG[ NFJFG] SFZ6 p5FHL"T YI[,

T[ AFAT[ NFJFDF NFJM NFB, SZJFGF V[SYL JW] SFZ6M CM. XS[ VG[ T[DF ;DI

DIF"NF  NFJM  NFB,  SZJFG]  ;F{YL  5C[,]  SFZ6  p5l:YT  YI]  tIFZYL  U6J]

HM.X[ VG[ T[ SFZ6 Vl:YZ YI[, CMI TM tIFZ AFN H[ SFZ6 p5l:YT YI[, CMI

T[G[ ;DI DIF"NF DF8[G] SFZ6 U6L XSFX[ GCLP 

T[DH  5|lTJFNL  TZO[  ,LDL8[XG  SFINFGL  S,Dv)  VFWFZ[  HIFZ[  V[S

JBT  ;DI  DIF"NFG]  SFZ6  GSSL  YFI  TM  tIFZ  AFN  p5l:YT  YTF  SFZ6M

wIFG[ ,. XSFX[ GCL T[GF 5Z VFWFZ ZFB[, K[P 

T[DH  5|lTJFNL  TZO[  GFDNFZ  ;]l5|D  SM8"GM  R]SFNM  S[  H[ DAHIBEN Vs.

ARVINDBHAI  KALYANJI  BHANUSALI  (GAJRA)  (D)  THR  LRS  &  ORS

[CIVIL APPEAL NO.9519 OF 2019] DATED 9 TH JULY 2020 PARA-12 TO

14 GF p5Z VFWFZ ZFBL ZH]VFT SZ[, K[ S[ HIFZ[ NFJFDF H6FJ[, CSLST BM8L

VG[ p5HFJL SF-[, CMI T[JF ;\HMUMDF SM8"GM ;DI jII G YFI T[ ZLT[ ;L5L;L

VM0"Zv*4 ~,  !! GM p5IMU SZJM HM.X[P 

5|lTJFNL  TZO[  GFDNFZ  ;]l5|D  SM8"GM  R]SFNM  H[  T.ARIVANDANDAM Vs.

T.V. SATYAPAL & ANR (1977) 4 SCC 467 GF R]SFNFDF TYF GFDNFZ U]HZFT
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CF.SM8"GM  R]SFNM  Z_!#s!f  HLPV[,PVFZP  #)(  TYF  GFDNFZ  ;]l5|D  SM8"GM

R]SFNM !)** s$f V[;P;LP;LP $&* H6FJ[, K[ S[4 HIFZ[ NFJF VZHLDF ;tIYL

J[U/L VG[ 8SJF 5F+ G CMI T[JL CSLST H6FJ[, CMI VG[ NFJM SZJFG] ;FR]

SFZ6 H6FJ[, G CMI VG[ AMU; CSLST H6FJ[, CMI T[JF ;\HMUMDF VMP*4

~,v!! GL HMUJF.GM p5IMU SZJM HM.X[P 

5|lTJFNL  TZO[  GFDNFZ  ;]l5|D  SM8"GM  R]SFNM  H[  I.T.C.  Ltd  Vs.  DEBT

RECORVEY APPELLATE TRIBUNAL (1998 ) 2 SCC 170  GF R]SFNFDF TYF

HARDESH ORES Pvt Ltd, SOCIEDADE DE FORENTO INDUSTRIAL PVT

LTD  Vs.  HEDE  AND  COMPANY  [2007  (5)  SCC  614  ]  DF\  9ZFJ[,

K[ S[ HIFZ[  NFJFGL CSLST E|D6F p5HFJ[ T[JF SFZ6 VFWFZ[ NFJM NFB, SZ[,

CMI VG[ ;tI CSLSTM K]5FJ[, CMI T[DH ;tIYL J[U/L CSLST H6FJ[, CMI

VG[ -F\S5LKM6F SZL NFJF VZHL NFB, SZ[, CMI tIFZ[ VF NFJF 8SJF 5F+ GYLP 

5|lTJFNL  TZO[  GFDNFZ  ;]l5|D  SM8"GM  R]SFNM  H[  A.B.C. LAMINART PVT

LTD Vs. A.P. AGENCIES, SALEM (1989) 2 SCC 163 GF R]SFNFDF 9ZFJ[,

K[  S[  HIFZ[  5|lTJFNLV[  S. RLHJ:T]  SZ[, CMI T[JF SFZ6[  NFJM NFB, SZJFG]

SFZ6 p5l:YT YFI 5Z\T] HIFZ[ 5|lTJFNL SM. S'tI SZ[, G CMI T[JF ;\HMUMDF

NFJM NFB, SZJFG] SFZ6 T[ VFWFZ[ ,. XSFI GCLP 

5|lTJFNL TZO[ GFDNFZ ;]l5|D SM8"GM R]SFNM H[ Z__*s5f V[;P;LP;LP &!$

TYF  GFDNFZ  ;]l5|D  SM8"GM  R]SFNM  Z_!!s)f V[;P;LP;LP  !Z& TYF  GFDNFZ

U]HZFT  CF.SM8"GM  R]SFNM  Z_!#s!f  HLPV[,PVFZP  5!  TYF  EMRALD CO.

PERATIVE HOUSING SOCIETY LTD Vs. MANGUBEN THAKOR AND

ORS (2017) 1 GLR 273 GF R]SFNFDF 9ZFJ[, K[ S[4 ;DI DIF"NF AFN NFJM

NFB, SZ[, CMI TM T[GM  VFWFZ ,. VMv*4 ~v!! D]HA NFBM SF-L  GF\BJM

HM.X[P  
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5|lTJFNL  TZO[  GFDNFZ  U]HZFT  CF.SM8"GM  R]SFNM  H[  BECHARBHAI

ZAVERBHAI PATEL & ANR Vs. JASHBHAI SHIVABHAI PATEL & ORS

(2013)  (1)  54 (1)  GLR 398  GF  R]SFNFDF  9ZFJ[,  K[  S[  S,[JZ  0=FO8L\U  SZL

NFJM  ;DI  DIF"NFDFGL  V\NZ  ,FJJF  ZH]VFT  SZ[,  CMI  TM  T[  VFWFZ[  ;DI

DIF"NFGF AFWGF SFZ6[ NFJM 8SL XS[ GCLP 

5|lTJFNL TZO[ GFDNFZ ;]l5|D SM8"GM R]SFNM H[  DILBOO (DEAD) BY LRS,

AND OTHERS Vs. DHANRAJI (DEAD) AND OTHERS REPORTED IN AIR

2000 SC 3146  GF  R]SFNFDF  9ZFJ[,  K[  S[4  HIFZ[  N:TFJ[H  ZHL:8Z  YFI  TM

T[  ZHL:8Z  YI[,  TFZLB[  N:TFJ[HGL  51FSFZMG[  HF6  YI[,FG]  VG]DFG  SZL

XSFX[ VG[ T[ VFWFZ[ NFJM NFB, SZJFGL ;DI DIF"NFDF JWFZM SZL XSFX[ GCLP 

5|lTJFNL  TZO[  GFDNFZ  U]HZFT  CF.SM8"GM  R]SFNM  H[  MANIBEN  Vs.

DWARKABHAI  NARANBHAI  ISHVARBHAI  &  ORS.  SECOND  APPEAL

NO.109/2016  AND  CIVIL  APPLICATION  NO.4522/2016  IN  SECOND

APPEAL  NO.109/2016  GF  R]SFNFDF  9ZFJ[,  K[  S[  AMU;  VG[  E|D6F

p5HFJ[ T[JL CSLSTM H6FJL VG[ T[DF TFZLBM H6FjIF JUZ S[ SM. N:TFJ[H H[GF

5Z VFWFZ ZFBTF CMI T[GL TFZLB NFJF VZHLDF H6FjIF JUZGM NFJFG] SFZ6

p5l:YT  SIF"GL  CSLST  H6FJ[,  CMI  TM  ;LP5LP;LP  VMP*4  ~,P!!s0LfGL

HMUJF. D]HA NFJM 8SJF 5F+ GYLP 

5|lTJFNL  TZO[  GFDNFZ  U]HZFT  CF.SM8"GM  R]SFNM  H[  MOHANBHAI

MAGANBHAI  PATEL  Vs.  MIRAL  VALLABHBHAI  SURANI  AND  ORS.

FIRST APPLEAL NO.1095 OF 2019 AND CIVIL APPLICATIPN NO.5242 OF

2016 IN FIRST APPEAL NO.1095/2016  GF R]SFNFDF 9ZFJ[, K[  S[4  J[RF6

N:TFJ[H YI[, CMI TM N:TFJ[H YIFGL TFZLBYL +6 JQF"GL V\NZ NFJM NFB,

SZ[, G CMI TM ;DI DIF"NFGF SFZ6[ ;LP5LP;LP VM0"Zv*4 ~,v!! GL HMUJF.

D]HA NFJM SF-L GF\BJM HM.X[P 
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5|lTJFNL  TZO[  GFDNFZ  U]HZFT  CF.SM8"GM  R]SFNM  H[  POONAMBHAI

SHANABHAI  VALAND  AND  ORS.  Vs.  HASMUKHBHAI  BACHUBHAI

PARSANA & ORS. (2017) 3 GLR 2511 GF R]SFNFDF  9ZFJ[, K[  S[4   NFJF

VZHLDF S]X/ D];NM TYF BM8L CSLSTM NXF"JL ;DI DIF"NFG[ ,\AFJL XSFX[ GCL

VG[ T[ SFZ6[ NFJM ;DI DIF"NFGL V\NZ CMI T[J]  U6L XSFX[ GCL VG[ VFJF ;\

HMUMDF  ;DI  DIF"NFGF  AFWG[  SFZ6L  ;L5L;L  VMP*4  ~P!!  GL  HMUJF.GM

p5IMU SZL NFJM ZN SZL XSFX[P 

JFNL TZO[ GFDNFZ U]HZFT CF.SM8"GM R]SFNM H[ DCL5TEF. ZFDFEF. 9FSMZ

lJZ]wW lJG]EF. XFD/EF. V[,PV[,PHLPZ_!* 0LP GL 5FG G\P$_! GF R]SFNFDF

9ZFJ[, K[ S[4 HIFZ[ SFINFGL CSLSTGM 5|̀ G CMI T[JF ;\HMUMDF ;LP5L;LP VMP*4

~P!! GL HMUJF. D]HA NFJM ZN SZL XSFX[ GCLP 

5|lTJFNL  TZO[  ZH]  p5ZMST  GFDNFZ  ;]l5|D  SM8"  TYF  GFDNFZ  U]HZFT

CF.SM8"GF  R]SFNFVM  DFG;C  J\RF6[  ,LWFP  CFY  p5ZGF  NFJFGF  SFD[  AMU;

VG[ ;tIYL J[U/L CSLST H6FJL NFJM SZ[, CMI T[J] H6FT] GYLP T[DH SM.

CSLST  K]5FJL  NFJM  SZ[,  CMI  T[J]  H6FT]  GYL  T[DH  HIFZ[  NFJFDF  SFINM

VG[ CSLSTGM 5|`G H6FI VFJ[ TM T[JF ;\HMUMDF VMP*4 ~P!! D]HA NFJM ZN

SZL XSFX[ GCLP H[ wIFG[ ,[TF p5ZMST 5|lTJFNL TZO[ ZH] R]SFNFVM CFY p5ZGF

S[;GF lJQFI J:T] ;FY[ ;];\UT H6FI VFJTF GYLP 

JW]DF  JFNL  TZO[  ZH]  R]SFNM  wIFG[  ,[TF  CFY  p5ZGF  NFJFDF  SFINM

VG[ CSLSTGM 5|`G CMJFG] H6FT] CMI p5ZMST R]SFNM CFY p5ZGF S[;GF lJQFI

J:T] ;FY[ ;];\UT H6FI K[P 

H[  p5ZMST  RRF"  SZ[,  SFZ6M  wIFG[  ,[TF  5|lTJFNL  TZO[  U]HPXLJFHL

V{TFHLGL  CIFTLDF  ;NZ  J[RF6  N:TFJ[H  :J:Y  CF,TDF  SZFJ[,  K[  S[  GCL

S[ VgI SM. ZLT[ T[DGF GFD[ SZFJL ,LW[, CMI T[ AFAT[ 5]ZFJM ,[JM HZ]ZL H6FI
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K[P  JW]DF  p5ZMST  CSLST  AFAT[  H[  SFINM  TYF  CSLSTGM  5|`G  YTM  CMI

T[ AFAT[ 5]ZFJM ,[JFG] HZ]ZL CMJFG] VF TASS[ H6FI VFJ[ K[P H[ wIFG[ ,[TF 5|

lTJFNL TZO[ ZH] ;NZ VZHL D\H]Z SZJL gIFIL H6FTL G CMI VFYL GLR[ D]HAGM

C]SD SZJFDF VFJ[ K[P 

oo C]SD oo

VF SFD[ 5|lTJFNL TZO[ VF\Sv_) JF/L ;LP5LP;LP VMP*4 ~P!!sV[fs0Lf

D]HA NFJM ZN SZJFLG VZHL GFD\H]Z SZJFDFGM C]SD SZJFDF VFJ[ K[P 

BR" V\U[ SM. C]SD SZJFDF VFJTM GYLP 

 C]SD VFH ZMH JF\RL ;\E/FJL B]<,L VNF,TDF\ HFC[Z SIM"P

Date:-26/07/2024              (MANAN S. SONI)

Mahemdavad.                  Principal Civil Judge  

      Mahemdavad, JUDGE CODE: GJ01262.
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