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REGULAR CIVIL SUIT NO.06 OF 2022

IN THE COURT OF PRINCIPAL CIVIL JUDGE,
AT: -MAHEMDAVAD, DIST.- KHEDA.
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e2llol Acli Keki Pestonji Jamadar And Anr. vs Kohodadad Merwan Irani
And Ors. on 22 November, 1971, AIR 1973 Bom 130,

7. The provisions of the Act may, for convenience, be considered under four
heads: (1) Initiation of proceedings, (2) The Scope of Inquiry, (3) Remedies
available to persons aggrieved by orders passed under the Act and (4) Ouster of
jurisdiction of Civil Courts.

16. For deciding whether S. 80 is attracted in a given case, one must consider
what, in substance and not merely in form, is the nature of the claim made in the
suit and the real relief sought therein. If in order to afford that relief it is necessary
for the Court to decide or deal with a question which by or under the Act is to be
decided or dealt with by an officer or authority appointed under the Act, the Civil
Court's jurisdiction in that behalf is ousted. Such questions must be left to the sole
and exclusive decision of the authorities specified in the Act, whether they are
questions of fact or of law and whether they are simple or complicated. It is true
that ouster of jurisdiction of Civil Courts is not to be readily inferred and the
normal rule is the one contained in Section 9 of the Code of Civil Procedure the
Civil Courts have jurisdiction to try all suits of a civil nature. But this rule is
subject to the exception contained in that section itself and the exception is that

the cognizance of certain suits by Civil Courts may be expressly or impliedly
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barred. Section 80 contains an express provision of ouster and though its dual
conditions must be satisfied strictly before the decision of a question can be
barred from the cognizance of a normal jurisdiction, it would be wrong to import
into that provision any extraneous or collateral considerations, as for example
whether the question involved is simple or complicated. If law provides that a
question must be decided by a particular authority to the exclusion of the Civil
Courts, that authority cannot throw up its hands in despair and refuse to decide
the question on the ground that it involves consideration of intricate problems.
Nor, indeed, can the Civil Court displace the jurisdiction of that authority by
arrogating to itself the sole power to decide complicated questions. Once the
normal presumption arising under Section 9 of the Civil Procedure Code is
overborne, there is no scope for limiting the jurisdiction of an exclusive forum to
simple and straightforward questions. What must therefore be considered here is
whether the two conditions of Section 80 are satisfied.

17. Turning to that consideration, let us first see what questions are to be decided
or dealt with by the Deputy or Assistant Charity Commissioner in respect of
which the decision is final and conclusive. Under Section 19 (1) and (2), the
Deputy or Assistant Charity Commissioner has to make an inquiry for the purpose
of ascertaining "whether a trust exists and whether such trust is a public trust" and
"whether any property is the property of such trust." Under Section 21 (2) the
entries which the authorities have to make, after the decision is recorded
under Section 20 in the inquiry held wunder Section 19, are final and
conclusive. Section 79 (1) provides expressly that the question whether or not a
trust exists and such trust is a public trust or particular property is the property of
such trust shall be decided by the Deputy or Assistant Charity Commissioner and
such decision shall be find and conclusive.

20. The third question relegated to the decision of the Deputy or Assistant Charity
Commissioner is whether the "particular property is the property of such trust".
This clause is couched in words of doubtful import leading to the expression of
divergent views as regards its scope. Learned Counsel for the appellant contents
for the view that as the question whether the particular property is the property of
the trust cannot be answered without deciding whether the author of the trust had
the right or title to the property conveyed to the trust, the authorities must decide

this latter question and, indeed, it is their function and duty to decide it. It is urged
-1 9:-
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that questions of title to the particular property are thus required to be decided in
inquiries under Section 19 and the jurisdiction of the Civil Court to decide those
questions is barred under Section 80. The contesting respondents contend for the
rival view that the question whether the author of the trust had title to the property
conveyed to the trust is outside the scope of the inquiry under Section 19 and
therefore, the jurisdiction of the Civil Courts to decide or deal with that question
is not barred. The learned Government Pleader has pointed out the merits and
demerits of both the views but he has given good reasons why the contention of
the Respondents should be accepted in preference to that of the appellant. Having
considered the matter in all the aspects presented before us, we are of the opinion
that the respondents are right in their contention. The purpose of the Act, the
procedure prescribed in inquiries under Section 19, the absence of any remedy
under the Act to those who were not parties to the inquiry under Section 19 but
whose anterior or superior title would be concluded by the decided in that inquiry
and the general scheme of the Act, all tend to show that questions of title to the
trust property are outside the scope of the inquiry under Section 19.

41. As regards questions 2 and 3, we are of the opinion that for determining
whether the bar under Section 80 of the Act arises, it is irrelevant whether the
person who wants to raise the particular question under Section 19. The fact that
such a person was a party to those proceedings may, perhaps, raise a bar
analogous to that of res judicata but we are not concerned with that question and
would prefer not to express any opinion thereon. The Civil Court would,
however, have the jurisdiction to decide the points mentioned in question No.1, in

the sense that Section 80 cannot operate as a bar to that jurisdiction.
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Brett And Co. Ltd vs Ganesh Property on 8 September, 1998 LAWS(SC) 198-9-
26 - It was held that - Coming back to the consideration of the requirements of Section
69 sub- section (2) under which bar to file such a suit would arise on the part of the
unregistered firm it may be noted that on the facts of the present case it is not in dispute
between the parties that when the suit was filed in 1986 the first condition for attracting
this bar squarely got attracted namely, that the respondent firm was not a registered firm
though it was wrongly mentioned in the plaint that it was a registered firm. Second
condition for attracting the bar was also found satisfied as the appellant was a third party
being erstwhile tenant against whom the suit was filed. It is the third condition which is
the bone of serious contention between the parties. Learned senior counsel Shri Nariman
for the appellant submitted that the third condition was also satisfied on the facts of the
present case as the suit filed by the respondent-plaintiff unregistered firm was for
enforcement of the right of the respondent-plaintiff arising from the contract of lease
which was entered into between the parties in 1964 for a period of 21 years and which had
expired at the end of 15th March, 1985. It is this contention of learned senior counsel Shri
Nariman that has been vehemently contested by learned senior counsel Dr. Singhvi for the
respon-dent-plaintiff. At the outset he submitted that for deciding the question whether the
suit is barred under Section 69 sub-section (2) of the Partner-ship Act or not only
averments in the plaint as a whole will have to be seen...
Point No. 3:
As a result of the aforesaid discussion, it is held that the suit as filed by the respondent

was partly barred under Section 69 sub-section (2) of the Partnership Act but was partly

not barred and consequently the decree passed by the Trial Court as confirmed by the
High Court is held to have remained well sustained and calls for no interference in the

present appeal.
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RAJENDRAKUNVERBA AND ORS.-It was held- 55. Before parting
with the matter, we would like to make it clear that though the matter
was argued at length and reference was made to some of the
documents referred to in the plaint over and above marks 3/1 and 3/2,
as also various authorities were read at length, we have refrained
from discussing them in detail because we are conscious of the fact
that in view of our aforesaid conclusion the matter will go back to the
Trial Court at the stage where it was. Any observation made by us in
respect of these documents and decisions particularly with reference
to the plaint, is likely to create complication for the Trial Court as an
opinion having been expressed by a High Court to which the Trial
Court is subordinate. We have concentrated on the plaint as it is and
with reference to the applicability of the law as to operation of Order
VII, Rule 11, we have given this decision. Various decisions cited of
the Supreme Court as well as Privy Council with regard to sovereign
estate, impartibility of the estate, rule of primogeniture, etc. in our
opinion, are not required to be gone into elaborately at this stage,
becuase for taking a decision, facts put forth by the other side will
also have to be brought on record and law applicable to these lads on
being applied with reference of course to the relevant judicial
pronouncements, the case will have to be decided.

56. If anything in the decisions cited at the bar, particularly on behalf
of the plain-tiffs-respondents, there is a clear pointer that the least a
claim of partition of Joint Family property including sovereign
impartible estate, deserves is a fulfledged trial. This would
necessarily mean that the plaint, as filed, discloses a cause of action.
It is not barred by any law. Rejection of plaint, under Order VII,

Rule 11 of the Code is, therefore, unwarranted.

-0 12::-



REGULAR CIVIL SUIT NO.06 OF 2022

57. The net result, therefore, is that the appeals are allowed. The
Order rejecting the plaint passed on 18th January 1996 is hereby set
aside. The Trial Court shall proceed to deal with the suit from the
stage where it was in accordance with law. Looking to the near
relations of the parties, they are left to bear their own costs.
Pronounced in the open Court on the 30th day of April 1996.
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Mahemdavad. Principal Civil Judge
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