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Leathers v. S. Palaniappan 2013 CRI. L. J. 1112(S.C.) #i oflJ oo
qeidd 8.

27.1t is trite that the object underlying Section 138 of the Act is
to promote and inculcate faith in the efficacy of banking system
and its operations, giving credibility to Negotiable Instruments in
business transactions and to create an atmosphere of faith and
reliance by discouraging people from dishonouring their
commitments which are implicit when they pay their dues
through cheques. The provision was intended to punish those
unscrupulous persons who issued cheques for discharging their
liabilities without really intending to honour the promise that
goes with the drawing up of such a negotiable instrument.

GWISd &gal &lotdi Avf] A1 SI1A Y &AM S Uell YId] Rilal AdIi
A1ddl, §31AIE] Ais—1 ofl §2N21Elof] &S]Sl AN 0l H1UAT Y1) A12IE GUR
AHis—v &l Y ANA 8. RIRGIE oiAUI9U sARUIElSl] Gt duIRd sAIH] 2419d
8 ¥ lad Adl, SAAIERA A 6slsdlall RUsR S3d 8 5, A did uil 8 5,
AHAHIF] s3lu1E giofl V&l dIgfdod g3RUIEall SIA %Y AVd aiefl. A did uii]
8 5, sAluEl gioll V] AR HigHlail oA AA O, sARUIE I allQli
A 1L A0 U], edRI siRse ARIall WidIHi AIUAI. 241 [RidIiof] e

6slsdlol] osIR S3d 9.
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(20) i1 s1d @R AR 413 ¢l oNRIIAE ooz is2oll sHH 13¢ HYGHall obl
sUlofl 18U B R, ] dNRIJAE Jogaoe Ased] sdH—3¢ ofl 2RI il
Adi, A€ IYorl Alldd sAl HI2 SRAUIEUA Aol AsRIcHS YUl A &slsd
A1Ad sl 28 & 5, d As AR IR AHA AYY] 2iId: €4l Al oflD)
¥AIGER] AEI S HI2 §RUIEl AIUUIHI A19d &dl Aol AER AS YR GHSIAal
SRV, Asdell &l [Aollud 2 &dl. dydi, Al siHall AR A1 AR ¢
AANRRAGE gogoe ANseoll SHH—A3¢ HYGHall otlo) dRlHd &, d AN, d
sIRIEISl] SAH A< del A3€ ofl AU Al AIHER BRU AEIAd] &I AER SHH
¢ d¥l a3¢ ol AU AR, Hl adNMAcid dorgdoe Asedd] saH-3¢
H¥Gloll ol 213 ¥ Rigidl UlAUIEld SAIHI 2H1dd B, A €ld Adl, A &lssd
AUt YR B §, SHH—U3¢ YXGoll 2fotl 3ol ZAuHI, i Y] AR &RI [A3g0]
YRAR SAIHI of 19 i He] SIE AG Aofdlal SVIg] 2% B &, AdIddIo s, d
As Ael SWIR, A%l GEAIHI AHal do] &I SIUEAW] €Y AUl dl Vo
SUIGER] HEl Al HI2 ANA &, dyHi, Al Id SRAIHI A1ddl SRIEISIY
ol lollg] SIS AHE AN ol 212 YR14IE visel 5416l YdIcErR], 2Ae8 As
duiaiRall 2R 2B & a AR gRI HIol d eslsdldl gdosiR s3] edl Hinel
¥dIciERlall d el sRUIEN GUR uiRf] xdl ol®fl. i, 241 2i3 alIHER HMH Sl
"Hiten P. Dalal V/s. Bratindranath Banerjee" (2001) 6 SCC 16 ol
YSIE AdIHi 419 dl, d YSIEIH ollHER YMH sIE 519d & &, "the moment
cheque is issued the presumption runs against the accused. The
words used for the presumption are "unless contrary is proved".
Therefore, the accused either by way of cross-examination or by
leading satisfactory evidence equivalent to the degree of proof or at-
least to the level of moral certainty to establish that the cheque was
not issued for legally enforcible liability.’
qyHi, GURlsd YSIEIHI olIHER YMH SI2, I SIRIEIS] SHH 1<, 13< d¥l U3¢
Aed, 21 SRIEION VHoHIolle] Al &51Sdlg] Visal sdlofl ¥dIciER] 2ARIU] 5] 3d
(Giond] Isi d 2431 [QarddiR UAUT sdi sgAdd & &, "......It introduces an
exception to the general rule as to the burden of proof in criminal
cases and shifts the onus on to the accused" (ibid). Such a
presumption is a presumption of law, as distinguished from a
presumption of fact which describes provisions by which the court
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"may presume" a certain state of affairs. Presumptions are rules of
evidence and do not conflict with the presumption of innocence,
because by the latter all that is meant is that the prosecution is
obliged to prove the case against the accused beyond reasonable
doubt. The obligation on the prosecution may be discharged with the
help of presumptions of law or fact unless the accused adduces
evidence showing the reasonable possibility of the non-existence of
the presumed fact.

...... Therefore, the rebuttal does not have to be conclusively
established but such evidence must be adduced before the Court in
support of the defence that the Court must either believe the defence
to exist or consider its existence to be reasonably probable, the
standard of reasonability being that of the '‘prudent man'.

....... In the case of a discretionary presumption the presumption if
drawn may be rebutted by an explanation which "might reasonably be
true and which is consistent with the innocence" of the accused. On
the other hand in the case of a mandatory presumption "the
burden resting on the accused person in such a case would
not be as light as it is where a presumption is raised under
S.114 of the Evidence Act and cannot be held to be
discharged merely by reason of the fact that the explanation
offered by the accused is reasonable and probable. It must
further be shown that the explanation is a true one. The
words ‘'unless the contrary is proved' which occur in this
provision make it clear that the presumption has to be
rebutted by 'proof' and not by a bare explanation which is
merely plausible.”

AyHi, 1 A oliHER YMH sléal (2010) AIR (SC) 1898
"Rangappa Vs. Sri Mohan" ol Ysiel diai A41d dl, dHi ollHER YDA
si¢, "Krishna Janardhan Bhatt vs. Dattatraya G. Hegde." AIR
2008 SC 1325 ol Ysiel AR s, d Ysieldi aNMAcid gogdoe Asel
SHH—3¢ ofl otl AECT, SHH—AIC oll SRIEI0N gHIoll SUR 3 ASIY ol d
GojHlallo) Uisel sdlofl ¥dIGierR], R $d] A f(aicndl 15, d 243 [Aadur
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AUAUAT S 8RAAE B 5,

14. In light of these extracts, we are in agreement with the
respondent—claimant that the presumption mandated by Section 139
of the Act does indeed include the existence of a legally enforceable
debt or liability. To that extent, the impugned observations in Krishna
Janardhan Bhat (supra) may not be correct. However, this does not in
any way cast doubt on the correctness of the decision in that case
since it was based on the specific facts and circumstances therein. As
noted in the citations, this is of course in the nature of a rebuttable
presumption and it is open to the accused to raise a defence wherein
the existence of a legally enforceable debt or liability can be
contested. However, there can be no doubt that there is an initial
presumption which favours the complainant. Section 139 of the Act is
an example of a reverse onus clause that has been included in
furtherance of the legislative objective of improving the credibility of
negotiable instruments. While Section 138 of the Act specifies a strong
criminal remedy in relation to the dishonour of cheques, the
rebuttable presumption under Section 139 is a device to prevent
undue delay in the course of litigation. However, it must be
remembered that the offence made punishable by Section 138 can be
better described as a regulatory offence since the bouncing of a
cheque is largely in the nature of a civil wrong whose impact is usually
confined to the private parties involved in commercial transactions. In
such a scenario, the test of proportionality should guide the
construction and interpretation of reverse onus clauses and the
accused/defendant cannot be expected to discharge an unduly high
standard or proof. In the absence of compelling justifications, reverse
onus clauses usually impose an evidentiary burden and not a
persuasive burden. Keeping this in view, it is a settled position that
when an accused has to rebut the presumption under Section 139, the
standard of proof for doing so is that of ‘preponderance of

probabilities’. Therefore, if the accused is able to raise a probable
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defence which creates doubts about the existence of a legally
enforceable debt or liability, the prosecution can fail. As clarified in the
citations, the accused can rely on the materials submitted by the
complainant in order to raise such a defence and it is conceivable that
in some cases the accused may not need to adduce evidence of

his /her own.

(20.9) 2113, €. AdANRRJAGA HogAo2 As2ofl SHH—3¢ ofl dcdl d@ll d 43 ofIHER G
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2/03/203% ol A% AHIS—C YACloll ASollA¥Ac2 RAU Il €21y Y Hofl
A 8 AH ©dl o2l Hol AHHA S ai@]l. agai, ARl udl sl Gae
AUIR S A19d 8 F &lal Adll, HAUIY U2l 4RI YOUIHI AHIAH AFRIol AHal Usol]
4RI SIRUIE Yxoiol] slsdlofl Rusk s2d 8 5, s3I d10f] UE] A31R1 HIgHof o1
Ad 8. suIE giofl Vo) dluAcA SlAIE SIA % AVA ofell. SRAIEH] ol

AIdldl] oiiel 210 d i€l Ad] 651sd aud] 8.
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A 3.93000/ - ol A Helall el Vs ANl €} ¥ clized] YAl &l AR
s31R1 €] 0l 2165 YRARI Hi AR d&il Aol [A.9.2].al1o]] 48] 8.

(20.2) A1, UG U2 dR§ GWRISA J¥Cioll [Sallgfd AdIHi A19d & Wy Uldlell &Il Ui
Sol 5l SIEf 814 YRAd1 % Ui ofel]. A1 A8 SlIHER AU EIGCI0ll 1999(3)
DVV 35 + AIR 1999 SC 1008 ofl YsielHi ulduigla s3d [[egdia 4o, "Yidioll
gjHlola} ViSal S| HI2 §d [Sallgfd A(8RRuce oiel. aiss &slsd 35S GuR diud)
AgA. SIE Rl aisRIcHs YRIdIE Sief &5lsd A1[Cid sdIgf s8] A5 olEl. AIH,
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ASId dH o€,

qgHi A1 SIA Aldid 1o AsHi ARl 48] oiel aldidll SIg aspAR ARIIugl edrR
QdiAi AHA19d otefl. %) Al s3d AJs AAIUdIHi 241Q doll 248 gRRISdia dHi [Aa1d
GIRAUI Adl AUYIHI AH1Ad 8. 4| 243 Prabhakar ..Vs.. Surendra, 2006 (2)

DCR 351, -wysleldi 8219d 8 §, Drawer issued blank cheque duly signed
gives authority to fill it up & the date.

g, ARIY] Uzt a8 Ais—19 &l sARuIE Hyoiofl 284 sARUIE]A YRflHai ¥©I1dd

[Q21a A0l A4 Y5 AUl Hi2ofl ci1882] YA ediRl cvllal AUAS. .

¥ef] aoNflAId gorgioe ViseHi AIULIHI AHIAA SHH—AL ol L3E all ViAol
YO AER AIIAYIN] AS SIUEA0A| ¥dIcieR] VS AR edRl AUdIHI A1dd

S1dio] YRAR &I 8.
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(29) agai, €. ANRRVcid goedoe seoll sAH-13¢ il oiidi s1& HIA,
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