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Z [PD ]P  G \AZo  Z  *  &qZ_  !  $                         VF \So  Z_   ,UT C ]SD   

s!f JFNLV[   VF\SoZ_  GL  VZHLDF\  ZH]VFT  SZ[,  K[  S[4

5|FPJFNLV[  T[DGF  TFP!_q!!q!$  GF  ,[lBT  HJFADF\  ;\TZFD  ;]5Z

DFS"[8JF/L DL<ST 5{SL 5|YD DF/[ VFJ[, #5 N]SFGM 5{SL S], Z* N]SFGM

5|FPJFNLV[ J[RL NLW[, K[ VG[ AFSLGL VF9 N]SFGM J[RJFGL AFSL K[ TYF

T[  DL<STGF  ALHF  DF/[  VFJ[,  #5 N]SFGM  5{SL  !5 N]SFGM  56 J[RL

NLW[, CMJFG\]  SA], SZ[, K[  5Z\T]4  T[GF N:TFJ[H SZJFGF AFSL CMJFG\]

H6FJ[, K[P JW]DF\ H6FJ[, K[ S[4 ;\TZFD ;]5Z DFS"[8JF/L DL<ST JFNL

G\P! GL 5[-LGL DF,LSLGL K[ VG[ T[YL T[ DL<STM 5{SL 5|YD DF/[ VFJ[,

Z* N]SFGM 5|FPJFNLV[ J[R[,L K[4 T[ N]SFGM SIFZ[4SMG[ VG[ S[8,L lS\DTDF\

J[RL TYF ALHF DF/[  VFJ[, VFJ[, #5 N]SFGM 5{SL !5 N]SFGM SMG[  4

SIFZ[ VG[ S[8,L ZSDDF\ J[R[, K[4 T[GL lJUTM 5|lTJFNLV[ GFPSM8"DF\ ZH]

SZJFGL TYF 5\NZ N]SFGM H[VMG[ J[RL K[  T[  N]SFGGF N:TFJ[HGL GS,M

56 SM8"DF\ ZH] SZJFGL HZ]Z K[ TYF ALHF DF/[ VFJ[, #5 N]SFGM 5{SLGL

Z5 N]SFGM J[RL S[8,L ZSD p5H[, T[GL lJUTM .ZFNF5]J"S H6FJ[, GYLP

H[  lJUTM SM8"  ;D1F  ,FJJL  gIFIGF lCTDF\  HZ]ZL  K[P  JW]DF\  VZHLDF\

ZH]VFT SZTF  H6FJ[,  K[  S[4  T[DGL  DFCLTL  D]HA ;\TZFD  SM5M"Z[XG

JF/L  S[8,LS  N]SFGM  5|lTJFNLV[  EF0[  56  VF5[,  K[  VG[  EF0]VFTM

5F;[YL 5|lTJFNLVM EF0\] p3ZFJ[ K[ T[DH VFG\N Z[;L0[g;LJF/L DL<ST

H[G\]  AF\WSFD  CF,  RF,]  K[  T[  5{SL  S[8,LS  N]SFGM  TYF  O,[8  56

5|lTJFNLV[  J[RF6 SZ[, K[  VG[  V[0JFg;DF\  J[RF6 SL\DT  5[8[  ZSDM
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,LWL K[ T[D H6FJL NFJFGM IMuI ZLT[  lGSF, SZJF 5|lTJFNL G\P!vZ

5F;[YL  VZHLGF  5[ZFPG\Ps$f  TYF  s5f  DF\  H6FJ[, .g8ZMU[8ZLhGL

lJUTM D[/JJF 5ZJFGUL VF5JF ZH]VFT SZ[, K[ H[GL lJUT GLR[ D]HA

K[P

v 5|lTJFNLV[  ;\TZFD ;]5Z DFS"[8  5{SL  5|YD DF/[  VFJ[, #5

N]SFGM 5{SL Z* N]SFGM H[ J[RL NLW[, K[4 T[ N]SFGM H[G[ J[RL CMI T[VMGF

GFD ;ZGFDF TYF T[GF VJ[HGL lJUTMP

v ;\TZFD ;]5Z DFS"[8 5{SL ALHF DF8[ VFJ[, #5 N]SFGM 5{SL !5

N]SFGM  5|FPJFNLV[  J[RLNLW[,  K[  5Z\T]4  N:TFJ[H  SZJFGF  AFSL  K[4

T[ DL<ST SIF .;DMG[ J[RL K[ VG[ T[GM S[8,M VJ[H 5|FPJFNLV[ D[/J[,

K[4T[GLlJUTM 

v ;\TZFD  ;]5Z  DFS"[8 DF\  VFJ[,  N]SFGM  5{SL  S[8,L  N]SFGM

SMG[4SIFZ[ VG[ S[8,F EF0[YL EF0[ VF5L K[4 T[GL lJUT

v JFNL G\P! 5[-LG\] A[\S V[SFpg8 5|FPJFNL G\P! V[ TFPZq#q!_

5KL VM5Z[8 SI]" K[ S[ S[D TYF TFPZq#q!_ 5KL JFNL 5[-L V\U[ SM.56

5|SFZGM jIJCFZ 5|FPJFNL G\P!vZ V[ SZ[, K[ S[ S[D m

v 5|lTJFNL  G \P#  GFV[ NFJF  VZHLGF  5[ZFPG\P#sAf  DF\

J6"J[, DL<ST H[DF\ VFG\N Z[;L0[g;LGF GFD[ V[5F8"D[g8G\] AF\WSFD YFI

K[ T[ DL<ST BZLNJF DF8[ 5|FPJFNL G\P# V[ 5MTFGL S[8,L D]0L ZMSL K[4

T[GL lJUT TYF T[ D]0L SIF\YL ,FjIF T[GL lJUTP

v 5|lTJFNL  G \P#  GFV[  VFG\N  Z[;L0g;LGF  AF\WSFD

DF8[  5|FPJFNL  G\P#  SMGL  5F;[YL  S[8,L  ZSDGL  ,MG  jIFH[  ,LWL  T[GL
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lJUTP

v 5|lTJFNL  G \P#  GFV[  VFG\N Z[;L0[g;LGL :SLDDF\ 5|FPJFNL

G\P# V[ S[8,L N]SFGM TYF O,[8 J[RF6 SZ[, K[ T[GL ljFUT TYF H[ N]SFGM

TYF O,[8 H[G[  J[RF6 SIF"  CMI T[  .;DMGF GFD ;ZGFDF TYF T[DGL

5F;[YL S[8,M VJ[H D[/jIM T[GL lJUTv

p5ZMST  .g8ZMU[8ZLh  5|lTJFNLVMG[  0L,LJZ  SZJFGL

5ZJFGUL  VF5JF  HZ]ZL  C]SD  SZJF  TYF  5|lTJFNLVM  p5ZMST

.g8ZMU[8ZLhGM HJFA VF5[  T[JM C]SD SZJF VZH U]HFZ[, K[P

sZf JFNLGL CF,GL VZHL VgJI[ 5|lTJFNL G\P! GFV[ VF\SoZ#

YL ,[lBT HJFA ZH] SZ[, K[P H[DF\ VZHLGL TDFD CSLSTGM .gSFZ SZ[,

K[  VG[  H6FJ[,  K[  S[4  JFNLGL  VZHL  SFIN[;Z  ZLT[  RF,L  XS[  T[D

GYLPEFZTLI  EFULNFZL  VlWGLIDGL  S,Dv&)  D]HA  JFNLGM  NFJM

RF,L XS[ T[D GYL TYF JFNL 5[-LG[ ;\TZFD ;]5Z DFS"[8JF/L DL<ST TYF

VFG\N  Z[;L0[g;L  ;FY[  ,[JFN[JF  GYL4  H[YL  ;NZC\]  DL<STM  V\U[GL

5|xGFJ,L  DF8[  5ZJFGUL  VF5L  XSFI GCLP  JW]DF\  HJFADF\  H6FJ[,

K[ S[4  H[ DL<STM J[RJFDF\  VFJL K[  T[  5{SL AWL DL<STM 5|FPJFNL G\P$

V[  J[RL  GYL  5Z\T]4  S[8,LS  DL<STM  NLG[XEF.V[  J[RL  K[4  H[YL  T[GF

V\U[GL T[VMG[ DFCLTL CM. XS[ GCL VG[ NLG[XEF. VF NFJFDF\   51FSFZ

GCL CMJFYL T[D6[ J[R[, DL<STM V\U[GL 5|xGFJ,L D\H]Z Y. XS[ GCLP

JFNLGM  NFJM  SDLxGZ  GLDL  CL;FA  ,[JFGM  K[4  T[  ;\HMUMDF\  JFNL

H[ 5|SFZGL DFCLTL DF\U[ K[ T[ 5|SFZGL DFCLTL HM SDLxGZ GLDJFGM C]SD

YFI TM H VG[  T[  56 ;\A\WLT CMI TM VF5JFGL ZC[P  VF ;\HMUMDF\
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JFNLGL  5|xGFJ,L  5|LD[rIM0"  K[P  JW]DF\  H6FJ[  K[  S[4

JFNLG[  cc;\TZFD ;]5Z DFS"[8cc4 ccVFG\N Z[;L0[g;Lcc4 ;\TZFD 0[J,5;"cc4

VG[ T],;L5FS" ;FY[ SM. ,[JFN[JF GYL VG[ HIF\ ;]WL VF AFAT GSSL G

YFI tIF\ ;]WL T[ V\U[GL 5|xGFJ,L D\H]Z Y. XS[ GCLP H[YL JFNL VZHLDF\

H6FJ[ K[  T[JL SM. lJUTM ,BJFGL HJFADF\  HZ]Z G CMI ,B[, GCLP

VFD4 H6FJL JFNLGL VZHL BR" ;FY[ ZN' SZJF TYF 5|lTJFNLVMG[ BR"

V5FJJF VZH U]HFZ[, K[P

s#f ;NZ VZHLGF VG];\WFG[ JFNL TZO[ GLR[ D]HAGF N:TFJ[HL

5]ZFJF ZH] SZ[,F K[P

s!f TFP!(q$q!5 GF ZMH 5|lTJFNLVMG[ JFNLV[ VF5[, 

GM8L;GL VMOL; SM5Lv GLPZ)q! 

sZf 5|lTJFNL G\P! G[ GM8L; D?IF V\U[GL 

VFZP5LPV[P0LPGL  V;, Z;LN v GLPZ)qZ

s#f 5|lTJFNL G\PZ G[ GM8L; D?IF V\U[GL 

VFZP5LPV[P0LPGL  V;, Z;LN v GLPZ)q#

s$f 5|lTJFNL G\P# G[ GM8L; D?IF V\U[GL 

VFZP5LPV[P0LPGL  V;, Z;LN v GLPZ)q$

s$f ;NZ  VZHLGF  VG];\WFG[  5|lTJFNL  TZO[  GLR[  D]HAGF

N:TFJ[HL 5]ZFJF ZH] SZ[,F K[P

s!f ;\TZFD 0[J,M5;"GF A[\S BFTFGF :8[8D[g8GL

h[ZM1F GS, v GLP#Zq!

sZf JFNLGL GM8L;GM 5|FPJFNLV[ VF5[, HJFA



                                                  5                                                                

v GLP#ZqZ

s#f JFNLV[ U]HZFT ;DFRFZ DF\ VF5[, HFC[Z GM8L;G\] 

5[5Z S8L\U v GLP#Zq#

s$f lSPTFPG\P# GL HFC[Z GM8L;GM 5|FPJFNLGF 

JSL,[ VF5[, HJFA   v GLP#Zq$

s5f JFNL JSL,[ 5|lTJFNLVMG[ VF5[, GM8L; v GLP#Zq5

s&f lSPTFPG\P5 GL GM8L;GM 5|FPJFNLGF JSL,[ 

VF5[, HJFAGL GS,   v GLP#Zq&

s*f VFZP5LPV[P0LPGL V;, V[SGM,[HD[g8v   GLP#Zq*

s5f ;NZ VZHL VG];\WFG[ JFNL 51F[ lJPJPzLPV[GPV[;P58[,GL

N,L,MDF\  ZH}VFT  K[  S[4  JFNLV[  ;NZC]  VZHL  CPC  O-11  R-02

C[9/  .g8ZMU[8ZLh  VF5JF  DF8[  ZH}  SZ[,  K[P  D}/EFULNFZL  5[-LGF\

EFULNFZM 5{SL  5FJ"TLA[GG]\  TFP  Zq#q!_GF\  ZMH VJ;FG YI[, 5Z\T]

EFULNFZL 5[-LGL XZTM D]HA EFULNFZGF\ VJ;FG YTF\ EFULNFZLGM V\T

VFJX[ GlC T[JL XZT K[P VZHLGF\  5[ZF $vV YL $vS V\U[GL lJUTM

5|lTJFNLV[ ,[lBT HJFA ZH} SZTF\ HF6JF D/[, K[P T[DH 5[ZF 5vV YL

5v& GL lJUTM 5[-LGL lD<ST CMJFYL 5[-LGF\  GF\6FDF\YL  BZLN SZ[,

CMJFYL VF lJUTM Z[S0" ,FJJL H~ZL K[P JFNLV[ lG #q!# YL ZH} SZ[,

AFGFBT  5[-LGF  GFDG]\  K[  HIFZ[4  5|lTJFNL G\Pv#  GF\  GFD[  N:TFJ[H
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SZFJL ,LW[, K[  VFYL  5|lTJFNL G\Pv# VF ZSD SIF\YL ,FjIF T[  Z[S0"

p5Z ,FJJ]\  H~ZL K[P ;NZC] VZHL 5}ZFJM 8}\SFJJFGF\ VFXIYL ZH} SZ[,

K[P  VFYL  VZHL  D\H}Z  SZJF  ZH}VFT  SZ[,  K[  TYF  5MTFGL  N,L,MGF\

;DY"GDF\ GLR[ D]HAGL VMYMZL8LVM ZH} SZ[, K[P

(1) AIR 2000 Kerala 24

(2) AIR 1998 Bom 302

(3) AIR 1985 Cal. 2

(4) AIR 1979 S.C. 1880

5|lTJFNLGF\  lJP JPzLP 0LPV[DPXFCGL N,L,MDF\  D]bItJ[ ZH}VFT

K[ S[4 VF 5|SFZGL VZHL V\U[ 51FSFZG]\ %,L0L\u; HMJ]\ HM.V[P H[ ;JF,M

5}KJFDF\  VFjIF  K[  T[  NFJFG[  ,UTF\  K[  S[  GlC  T[  HMJ]\  HM.V[P  SM.

51FSFZG[  BM8L  ZLT[  HM0JFDF\  VFjIF  CMI  T[DH  T[DGL  5F;[YL  VF

5|SFZ[  DFlCTL 56 DF\UJFDF\  VFJ[  T[ RF,L XS[ GlCP  5|lTJFNL G\P s#f

V[ JFNL G\Pvs!f 5[-L DF8[ +FCLT jIlST K[ H[G[ 5[-LGF\ W\WF ;FY[ SM.

,[JF  N[JF  GYL  KTF\  HM0[,  K[  TFP  Z$q!q)!GF\  ZMH  EFULNFZLGM

N:TFJ[H HMTF4 EFULNFZ VDZGFY JDF" U]HZL HTF\ 5FJ"TLA[GG[ 5F8"GZ

AGFJ[, VG[ T[VM TFP Zq#q!_ GF\ ZMH U]HZL UIF\ AFN GJ]\ 5F8"GZXL5

0L0 AGFJJFDF\  VFJ[, GYLP  5|lTJFNL G\P s!f sZf V[ GJ]\ 0L0 T{IFZ
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SZ[, H[GL GS, ZH} SZ[, K[ 5Z\T] JFNL G\PsZf V[ ;CL SZ[, GYLP

JFNLGM  NFJM  WL  5F8"GZXL5 V[S8GL  S,D &)s!f D]HA AFW

G0TM CMI RF,JF 5F+ GYLP NFJF VZHLGF\  5[ZF  #vAL JF/L lD<ST

JFNL G\vs!f 5[-LGL GYLP N:TFJ[H 5|lTJFNLG\Pvs#fGF\ GFD[ K[ lD<ST

BZLNJF DF8[G]\ O\0 5[-LG]\ K[ S[  5|lTJFNL G\Pvs#f G\]4  V[ 5]ZFJFGM lJQFI

K[P EFZTLI 5]ZFJF VlWP S,D )! VG[ )Z D]HA 5|lTJFNL G\Pvs#f VF

5|SFZGL DFlCTL VF5JF HJFANFZ GYLP 

5[ZFv#sALf GL lD<STM 5[-LGL GYL VFYL T[ lJX[GL .G8MU[8ZLh

VF5L  XSFI  GlCP  HM  5[-LV[  GF\6F  VF%IF  CMI  VG[  ALHF  jIlSTGF\

GFD[ lD<ST BZLN SZJFDF\ VFJL CMI TM A[GFDL 8=FghSXG SC[JFIP H[GF

DF8[ A[GFDL  V[S8GL  S,D s$f D]HA NFJM  SZJF  DF8[   5|lTA\W   K[P

VF\S Z_GL VZHLGF\ 5[ZF  5vsVf YL sSf ;]WLGL .g8ZMU[8ZLh VF5L

XSFI GlC AFGFBT  5|lTJFNL G\Pvs#f GF GFD[  CT]\  5[-LGF\  GFD[  GlCP

JFNLGF\  NFJFGF\  :J~5 HMTF4  NFJM  V[SFpg8  TYF  VgI  NFN  DF8[GM

K[ VFYL HM JFNL ;O/ YFI TM 5|FYlDS C]SDGFD] NMZJFDF\ VFJ[P VFD

JFNL VF TASS[ 5MTFGF\ 5]ZFJFGM TDFD AMHM SM8" SDLXGZ p5Z -M/L

N[JF DF\U[ K[P HM VF 5|SFZGL VZHL D\H}Z SZL 5|lTJFNL G\P s#f G[ OZH
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5F0JFDF\  VFJ[  TM  8=FI, GL  H~Z 50[  GlCP  SFINFGM  VFJM  C[T]  GYLP

SFINFGM C[T] TSZFZG[ gI}GTD SZJFGM K[P VFYL JW]DF\ JW] DF+ 5[ZFv$

V[ YL $v 0L D]HAGL .G8MU[8ZLh D\H]Z SZL XSFI HIFZ[4 5[ZFPG\P5sVf

YL 5sSf GL .g8ZMU[8ZLh GFD\H}Z SZJL HM.V[ T[JL ZH}VFT SZ[, K[P

ZL%,FIDF\ JFNL JPzLP V[GPV[;P58[,GL ZH}VFT K[ S[4 VF

TASS[ JFNL 5]ZFJM ZH}  SZTF\  GYL VFYL S,D )! TYF )Z ,FU] 5F0L

XSFI GlCP 5|lTJFNL G\Pvs#f GF GFD[ BZLN SZ[, N:TFJ[HG]\ :J~5 H]N]

K[ VG[ ;FRF\ BZLNGFZ 5[-L K[P 5|lTJFNLV[ AFGFBTGL SZFZ V\U[ TSZFZ

p9FJ[,  GYL  S[  AFGFBT  YI[,  GYL  T[JL  TSZFZ  p9FJ[,  GYL  5Z\T]

:JLSFZ[, K[P T[GL GS, 56 ZH] YI[, K[P VFYL AIR 1985 S,STF\ 5FGF

G\PvsZf p5Z 5|l;wW R}SFNFGF\ 5[ZF sZ5f TYF sZ)f wIFG[ ,[JF HM.V[P

A[GFDL 8=Fgh[SXG V[S8 S,D s#f DF\  5;"G XaNGM p5IMU SZ[, K[P

VFYL ;NZC]  HMUJF.VM 5[-L4 SM5M"Z[XG S\5GL lJU[Z[G[  ,FU]  50[  GlCP

NFJF  VZHLGF\  5[ZF  #  sALf  DF\  H6FJ[,  lD<STM  5|lTJFNL G\Pvs#f

V[ 5|M0I];ZL S[5[;L8L DF\  BZLN SZ[, K[P H[YL A[GFDL V[S8 C[9/ AFW

G0TM GYLP lG #q!# YL ZH} AFGFBTDF\ JFNL ;F1FL GlC 5Z\T] 51FSFZ

TZLS[  ;CLSTF"  K[  lG  #q!* YL  #qZ! YL  5[-L  wJFZF  GF\6F  R}SJJF
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V\U[GF\ :,L5GL GS,M K[P 5|lTJFNL G\Ps#f DF+ VM:8[GXLA, VMGZ K[

5|lTJFNLG[ lG !)q! YL ZH} 5F8"GZXL5 0L0 ;CL SZJF DF8[ JFNLV[ GF

5F0[, GYL S[ T[ DF8[ JFNLG[ 5|lTJFNLV[ SM. GM8L; VF5[, GYLP VFYL T[

CSLST DFGL XSFI GCLP 5F8"GZXL5 V[S8GL S,D &) VgJI[GL N,L,

XSL XS[ T[D GYL T[ V\U[ JFNLV[ NFJM NFB, SZTL JBT[ SZ[, ZH}VFT

U|FCI ZFBJFDF\ VFJ[, K[P VFYL JFNLGL VF\S v Z_GL VZHL D\H}Z SZJF

ZH}VFT SZ[, K[P

 s&f   51FSFZMGL N,L,M TYF S[; Z[S0" J\RF6[ ,LW]\ JFNLV[ ;NZC] VF\S

vZ_GL VZHL ;LP5LP;LP  VM0"Zv!! ~, sZf TYF s#f D]HA NFB,

SZ[, K[P S[8,LS DCtJGL HMUJF.VM wIFG[ ,[JL H~ZL K[P 

v ;LP5LP;LPVM0"Zv!!~,vsZf4s#f4s&f4s(f4s)f4s!f4sZZf  

J\RF6[ ,LWLP

v A[GFDL 8=Fgh[SXGg; s5|MCLALXGf V[S8GL S,DM #4 $ s!f4 $ 

s#f sV[f sALf J\RF6[ ,LWLP

v EFZTLI  EFULNFZL  WFZFGL  S,Dv&)s!fs#fs$f4$Z4$&  

J\RF6[ ,LWLP

s&P!f JFNLV[ VF\Sv !GF\  %,L0L\u;DF\  5[ZF # sALf DF\  H6FJ[,
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lD<ST JFNL  G\Pv!  5[-LGF\  GF6F\ DF\YL  BZLN  SZJFDF\  VFJ[,  CMJFG]\

H6FJ[, K[P 5|lTJFNLV[  VF\Sv!5  GF\  ,[lBT  HJFADF\  VF  CSLSTGM

.gSFZ  SZ[,  K[P  VFSo!5  GF  HJFADF\  +6  5|lTJFNLVM  5{SL DF+

5|lTJFNL G\Pv! V[ ;CL4 V[SZFZ4 V[OL0[JL8 SZ[, K[P  5|lTJFNL G\PsZf

TYF s#fGF V[ VF\Sv!& GF\ 5]ZXLX YL ;NZC] HJFAG[ 5MTFGM HJFA

U6L ,[JF  HFC[Z  SZ[, K[P  VFD 5|lTJFNL  G\Ps#f lJX[GL  CSLST 56

5|lTJFNL G\Pvs!f  V[  V[OL0[JL8  p5Z  HFC[Z  SZ[,  K[P  VF\SvZ_ GL

VZHLGM VF\SvZ# YL ZH}  SZ[, HJFADF\  56 ;CL4 V[SZFZ4 V[OL0[JL8

DF+ 5|lTJFNL G\Pvs!f V[ SZ[, K[P 5|lTJFNL G\P# V[ 5[ZFPG\P5sVf YL

5sSf V\U[ V[OL0[JL8 p5Z SM. CSLST HFC[Z SZ[, GYLP 5|lTJFNL G\Ps#f

GFV[ V[OL0[JL8 p5Z .gSFZ SZ[, GYLP 5|lTJFNL G\Ps!f JFNL G\Ps!f

5[-LGF  EFULNFZ  p5ZF\T  5|lTJFNL  G\Ps#f GF  l5TF  K[P  5|lTJFNL  G\P#

V[ jIlSTUT V,U V[0JMS[8 ZMSL 5MTFGM V,U HJFA ZH] SZ[, GYLP

SMDG %,L0L\u; ZH] SZ[, K[P

s&PZf JFNLV[  ;NZC]  NFJM  EFULNFZL  5[-LGF\  lJ;H"G DF8[  5[-LGF\

lC;FAM D[/JJF DF8[  SFIDL DGF. C]SDM D[/JJF DF8[  NFB, SZ[, K[P

JFNL G\P s!f EFULNFZL 5[-L K[P JFNL G\P sZf T[GF EFULNFZ K[P  5|lTJFNL
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G\P s!f TYF sZf 56 EFULNFZ K[ HIFZ[  5|lTJFNL G\P s#f 5|lTJFNL G\P

s!f  GF\  5]+  K[P  WL  .g0LIG  5F8"GZ  XL5  V[S8GL  S,D  &)  s!f

J\RF6[ ,[TF\  JFNL G\Pv! 5[-L GM\WFI[, EFULNFZL 5[-L GYL 5Z\T]  S,D

&) s#f sV[f J\RF6[ ,[TF\ TYF NFJM NFB, SZTL JBT[ JFNL TZO[ ZH}

SZ[, VMYMZL8L  AIR 1986 ALL 32 D.C. Upreti V/S. B.D. Karnatak

J\RF6[  ,[TF\  NFJFG[  S,D  &)  s!f  S[  sZf  GM  AFW  G0TM  GYL

T[J]\  :5Q856[ H6FI  K[P  VFYL  5|lTJFNL 51FGL  EFZTLI  EFULNFZL

WFZLGL S,D &) GM AFW G0TM CMJF V\U[GL TSZFZ RF,L XS[ T[D GYLP

s&P#f 5|lTJFNLVMGF lJPJPzLV[ A[GFDL 8=Fgh[SXG V\U[GM

56  D]N'M  p9FJ[,  K[P  5|lTJFNL 51FGL  JW]  ZH}VFT  K[  S[  5|lTJFNL

G\Pvs#f V[ NFJF VZHLGF\  5[ZF # sALf DF\ H6FJ[, lD<ST EFULNFZL

5[-LGF\ GF\6FDF\YL BZLN SZ[,FGL CSLST TFlS"S N,L, BFTZ DFGL ,[JFDF\

VFJ[  TM  56  VF  8=Fgh[SXG  V[  A[GFDL  SC[JFI  VG[  T[  DF8[  A[GFDL

8=Fgh[SXG s5|MCLALXGf V[S8GL S,D $   s!f D]HA NFJM SZL XSFI

GlCP  HIFZ[  JFNL  51FGL  ZH}VFT  K[  S[  ;NZC]  HMUJF.  V[  ccjIlSTcc

DF8[  K[ ;\:YF45[-L4S\5GL lJU[Z[  DF8[ GYL VFYL S,D $s!f GlC 5Z\T]

S,D $s#f sV[f ,FU] 50[P 5|lTJFNL JSL,zL wJFZF S,Dvs#f TYF
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s$f GL GS, 56 ZH] SZ[, K[P HJFADF\ 5|lTJFNL TZO[ VF V\U[GM D]N'M

p9FJ[,   GYL 5Z\T]4 N,L,M V[ 56 5|M;L0L\u;GM EFU K[P WL A[GFDL

8|Fgh[SXGs5|MCLALXGfV[S8  !)((  GL  S,Dv5  D]HA  5|M58L"  HM

A[GFDL  HFC[Z  YFI  TM  T[G[  lGIDMG];FZ  BF,;F  SZJL  HM.V[4

S,Dv(sZfsV[f YL s;Lf v DF\  VF 5|SFZGL A[GFDL DL<STM BF,;F

SZJF  DF8[GL  SFI"JFCL  SZJF  DF8[  ;1FD  CS]DTqVMYMZL8L  SFI"JFCL

lJU[Z[ V\U[GL HMUJF. K[P 

JFNL TZO[ lG #q!# YL ZH} SZ[, AFGFBTGL GS, HMTF\  ;NZC]

AFGFBT  TFP$q)q)* GF\  lNG[  SZJFDF\  VFJ[,  H[DF\  ,BFJL  ,[GFZ

TZLS[ ;]EFQFR\£ VDZGFY JDF" K[ HIFZ[ ,BL VF5GFZ TZLS[ lNG[XEF.

CQF"NEF. 58[, K[  H[DF\  5|lTJFNL G\P  s#fGL ;CL GYL S[  T[VM SZFZGF\

51FSFZ GYLP 5|lTJFNL G\Ps!f V[ JFNLG\Ps!f 5[-LGF\ EFULNFZ K[P VFD

lGP#q!#  AFGFBT  H[  jIlSTGF\  GFD[  YI[,  K[  T[VMGF\  GFD[  J[RF6

N:TFJ[H  SZJFDF\  VFJ[,  GYLP  lGP  !)q*  YL  ZH}  SZ[,  J[RF6

N:TFJ[HGL  GS,  HMTF\  T[DF\  BZLNGFZ  TZLS[  5|lTJFNL G\Ps#fG[  zL

;\TZFD 0[J,5;"GF 5|M5ZF.8Z ZFS[XS]DFZ ;]EFQFR\£ JDF" TZLS[ NXF"J[,

K[P  p5ZF\T GLP#q!# YL ZH]  AFGFBTDF\ DL<STGL lS\DT ~FP V[S SZM0
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N; ,FB NXF"J[,  K[P  HIFZ[  J[RF6 N:TFJ[H  ~FPJL; ,FBGM  SZJFDF\

VFJ[, K[P J[RF6 N:TFJ[H  TFP  #q5qZ___ GF\  ZMH SZJFDF\  VFJ[,

T[  ;DI[  5|lTJFNL G\Ps#f ZFS[XS]DFZ  ;]EFQFR\£  JDF"GL  p\DZ  Z$ JQF"

NXF"J[,  K[P  HIFZ[4  GLP#q!#  JF/\]  AFGFBT  TFP$q*q)*  GF  ZMH

SZJFDF\ VFjI\] tIFZ[ 5|lTJFNL G\Ps#f GL p\DZ Z! JQF"GL CM. XS[P J[RF6

N:TFJ[HDF\  VJ[HGL  ZSD  ~P  JL;  ,FB  NXF"J[,  K[P  H[  TFZLB

!5q$qZ___ TYF TFP !(q$qZ___GF\ ZMHGF\ RFZ V,U V,U R[S

£FZF  R}SJJFDF\  VFJ[,4 T[  R[S  G\AZM  _&###&4 _&###*4

_&###( TYF _&###) K[P JFNL 51F[  56 lG #q!& YL #qZ! YL

G0LIFN 5L5<; SMPVMPA[\SGF R[SMGL SFpg8Z OF.,GL GS,M ZH}  SZ[,

K[P lG #qZ# YL JFNLG\Pvs!f 5[-LGF\ V[SFpg8GL GS,M TYF lGP#qZ$

YL  ;\TZFD  0[J,5;"GF  ;ZJ{IFGL  GS,  ZH}  SZ[,  K[P  H[DF\  5|lTJFNL

G\Ps#f  G[  NFJF  VZHLGF\  5[ZF  #sALf  JF/L  lD<ST  J[RF6  VF5GFZ

lNG[XEF. CQF"NEF. 58[,G[ R}SJ[, GF6F\GL lJUTMGF\  5]ZFJFGL GS,M

ZH} SZ[, K[P  5|lTJFNL G\Ps#f TZO[ lGP #Zq! YL zL ;\TZFD 0[J,5;" G]\

TFZLBq!q!_q)) YL  TFP  #!q!ZqZ__(GF\  ZMHG]\  A[\S  :8[8D[g8GL

GS,  ZH}  SZ[,  K[P  H[DF\  J[RF6  N:TFJ[HDF\  H6FJ[,  RFZ[I  R[SMGL
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V[g8=LVM HM. XSFI K[P 5Z\T]  5|lTJFNL G\Pv! S[ # GF V[ 5MTFGF\ .gSD

8[1F ZL8G"GL GS,M ZH} SZ[, GYLP 5|lTJFNL G\Ps!f YL s#f V[ lGP#q!#

YL ZH] AFGFBT ZN'  SZJFDF\  VFJ[, CMJFG\]  %,L0L\U;DF\  H6FJ[, GYL

S[  T[  V\U[GM  5]ZFJM  ZH]  SZ[,  GYLP  JFNL  JPzLV[  5|lTJFNL  G\Ps#f

OSTANSIBLE OWNER      N[BLTF BZLNGFZ CMJFGL N,L,MDF\ ZH]VFT

SZ[, K[P  ZH]  YI[, EFULNFZLGF ,[BDF\  HM SM. EFULNFZ  D'tI]  5FD[  TM

EFULNFZL  5[-L  A\W  YI[,L  U6FX[  GCLP  T[JL  XZT SZ[,  K[P  5|lTJFNL

G\Ps!f G[ NFJF VZHLGF 5[ZFPG\Ps#fV[ JF/L DL<ST ;\A\W[ 5FJZ VMO

V[8GL"  VF5JFDF\  VFJ[,P  5|lTJFNL  G\Ps#f  GF  VFJSGF  :+MT  HFC[Z

SZJFDF\ VFJ[, GYLP ;NZC\] NFJM EFULNFZL 5[-LGF lJ;H"G TYF lC;FAM

DF8[GM  K[P  VFYL  JFNL  51F[  ZH]  SZ[,  5|xGFJ,L  S[;GF\  gIFI  lG6"I

DF8[ HZ]ZL K[P T[D C\] DFG\] K\]P

s&P$f JFNL  TZO[  ZH}  SZ[,  VMYMZL8LVM  HMTF\4 (1) AIR

2000 Kerala 24 5Z 5|l;wW 5LPAF,G lJP ;[g8=, A[\S VMO .g0LIF4

SF,LS8 v GF R]SFNFDF\ 9ZFJ[, K[ S[ CPC 0-11-R-1 D]HA .g8ZMU[8ZLh

51FSFZG[ 5MTFGM S[; ;FlAT SZJF VYJF ;FDF 51FGM S[; 0L:8=MI SZJF

VF5JL HM.V[P VF 5|SFZ[ BR" VG[ SFI"JFCLGM ;DIUF/M 8}\SFJL XSFIP
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VF .g8ZMU[8ZLh NFJFDF\  CSLSTGF\ 5|`G ;\A\W[ VYJF pEF YI[, D]N'F

V\U[ VF5L XSFIP TYF (2) AIR 1998 Bombay 302 5Z 5|l;wW ;MGLIF

;LGZMI  lJZ]wW  VDLT  ;LGZMIv  GF R]SFNFDF\  RR"F  SZ[,  S[;DF\

5tGLV[  5lT ;FD[  SFIDL  EZ65MQF6 D[/JJF DF8[  NFN  DF\U[,P H[DF\

5[ZF !# DF\ 9ZFJ[, K[ S[4  SFINFGL 5|:YFl5T l:YlT V[JL K[ S[4 ;FDFgI

ZLT[ .g8ZMU[8ZLh D\H}Z SZJL HM.V[4 HIFZ[ VF .g8ZMU[8ZLhGF\ HJFAM

51FSFZGF\  S[;G[  V;ZSTF"  CMI  VYJF  ;FDF  51FGF\  S[;G[  GQ8  SZJF

DF8[ CMIP J/L JFNL TZO[ ZH] YI[, VMYMZL8L (3) AIR 1985 Calcata 2

- 5Z 5|l;wW ZFH AF,J NF; lJZ]wW CZL5F0F NF;GM R]SFNM J\RF6[,LWMP

;NZC]  R}SFNFGF\ 5[ZF sZ5f TYF Z( TYF Z) J\RF6[ ,LWF 5[ZFv Z( DF\

9ZFJ[,  K[  S[  A[GFDL  8=Fgh[SXG  K[  T[  NXF"JJFGL  AMHM  T[GF  p5Z

K[ H[ 8=Fgh[SXGG[ A[GFDL H6FJ[ K[ TYF HM V[J]\ ;FlAT YFI S[ J[RF6

VJ[HGL ZSD V[ lD<ST H[GF\  GFD[ 8=Fg;OZ Y. K[ T[ l;JFIGF\ jIlST

åFZF R}SJJFDF\  VFJ[, TM J[RF6 V[ 5|YD NX"GLI ZLT[  J[RF6 VJ[H

R}SJGFZGF\  ,FEFY["  SZJFDF\  VFJ[,  CMJFG]\  DFGJ]\  HM.V[  l;JFI

S[  lJZ]wWG]\  5]ZJFZ  YFIP  ;NZC]  C:TF\TZGM  ;FRF\  51FSFZ  SM6  CTF\4

51FSFZM JrR[GM ;\A\W4 VF H]AFGL l:YTL4 51FSFZMGM C[T] lJU[Z[ TDFD
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AFATM  wIFG[  ,[JL  HM.V[P  ;NZ  VMYMZL8LGF  5[ZFPG\PZ(  DF\  H6FJ[,

K[ S[4 ccThe Principle governing the determination of the question

whether a transfer  is  a  benami  transaction  or  not  may  be

summed up thus : (1) the burden of showing that a transfer is

a benami transaction lies on the person who asserts that it is

such a transaction; (2) if it is proved that the purchase  money

came from a person other than the person in whose  favour the

property is transferred, the purchase is prima facie assumed to

be  for  the  benefit  of  the  person  who  supplied  the  purchase

money, unless there is evidence to the contrary; (3) the true

character of the transaction is governed by the intention of the

person who has contributed the purchase money and (4) the

question as to what his intention was has to be decided  on the

basis of the surrounding circumstances, the relationship of the

parties, the motive governing their action in bringing about the

transaction and their subsequent conduct etc. 

 TYF JFNL TO["[  ZH]  YI[, (4) AIR 1979 S.C. 1880 5Z

5|l;wW  zLDTL  lS|Q6FAF.  U65TZFJ  N[XD]B  lJZ]wW  V%5F;FC[A

T],HFZFDZFJ  GLdA,SZ  VG[  ALHFVMGM  R]SFNM  J\RF6[  ,LWMP  ;NZ

R]SFNFGF para No.27 ''Secondly, there is ample authority for the

proposition that when there is   a dispute in regard to the true

character of a writing, evidence dehors the   document can be
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led  to  show that  the  writing  was  not  the  real  nature  of  the

transaction, but was only an illusory,  fictitious and colourable

device which cloaked something else,  and that  the apparent

state of affairs was not the real  state  of  affairs.'' J\RF6[

,LWMP;NZC\]  TDFD  VMYMZL8LVM  DFG;C  J\RF6[  ,LWLP  T[DF\  9ZFJ[,

l;\wWF\TM  XLZMDFgI  K[P  p5ZMST  RRF"  wIFG[  ,[TF4  5[ZFPG\P$sV[f  YL

$s0f TYF 5sVf YL 5sSf DF\ H6FJ[, TDFD 5|xGM NFJFDF\  H[ DL<STM

V\U[ TSZFZ ;DFI[, K[ T[ ;\NE"[  H K[P ;NZC\] .g8ZMU[8ZLh D\H]Z SZJFYL

NFJFGM jIFHAL ZLT[ gIFlIS lG6"I ;Z/TFYL Y. XSX[ T[DH ;DIGM

VG[ BR"\GM ARFJ Y. XSX[ T[D C\] DFG\] K\]P ;AA  GLR[ D]HAGM C]SD SZ]\

K]\

C]SD 

s!f ;LJL, 5|M;LhZ SM0 VM0"Zv!!4~,vZ D]HAVF\Sv Z_GL VZHL

D\H}Z  SZL   JFNLG[  .g8ZMU[8ZLh 5|xGFJ,L VF5JF 5ZJFGUL VF5JFDF\

VFJ[ K[P

sZf VF  SFDGF\  5|lTJFNL G\Pvs!f  TYF  sZf  GFVMG[  VF\S  Z_GL

VZHLGF\  5[ZF  s$vVf  YL  s$v0fDF\  NXFjIF  D]HA  GLR[  D]HAGL

.g8ZMU[8ZLh ;L5L;L VM0"Zv!! ~, $ D]HA V[5[g0L1Fv;L4 OMD" G\PZ

DF\  DMS,JL H[GM  5|lTJFNL G\Pv!vZ V[ V[5[g0L1Fv;L OMD" G\P# D]HA

V[OL0[JL8 p5Z HJFA lNGv!_ DF\ ZH} SZJM 



                                                  18                                                                

$sV[f 5|lTJFNLV[  ;\TZFD ;]5Z DFS"[8  5{SL  5|YD DF/[  VFJ[, #5

N]SFGM 5{SL Z* N]SFGM H[ J[RL NLW[, K[4 T[ N]SFGM H[G[ J[RL CMI T[VMGF

GFD ;ZGFDF TYF T[GF VJ[HGL lJUTMP

$sALf ;\TZFD ;]5Z DFS"[8 5{SL ALHF DF8[ VFJ[, #5 N]SFGM 5{SL !5

N]SFGM  5|FPJFNLV[  J[RL NLW[,  K[  5Z\T]4  N:TFJ[H  SZJFGF  AFSL  K[4

T[ DL<ST SIF .;DMG[ J[RL K[ VG[ T[GM S[8,M VJ[H 5|FPJFNLV[ D[/J[,

K[4T[GLlJUTM 

$s;Lf ;\TZFD  ;]5Z  DFS"[8 DF\  VFJ[,  N]SFGM  5{SL  S[8,L  N]SFGM

SMG[4SIFZ[ VG[ S[8,F EF0[YL EF0[ VF5L K[4 T[GL lJUT

$s0Lf JFNL G\P! 5[-LG\] A[\S V[SFpg8 5|FPJFNL G\P! V[ TFPZq#q!_

5KL VM5Z[8 SI]" K[ S[ S[D TYF TFPZq#q!_ 5KL JFNL 5[-L V\U[ SM.56

5|SFZGM jIJCFZ 5|FPJFNL G\P!vZ V[ SZ[, K[ S[ S[D m

s#f VF SFDGF\ 5|lTJFNL G\Pvs#f G[ VF\S Z_ GL VZHLGF\ 5[ZF G\P5sVf

YL  5sSf  DF\  NXFjIF  D]HA  GLR[  D]HAGL  .g8ZMU[8ZLh  ;L5L;L

VM0"Zv!!  ~,  $  D]HA  V[5[g0L1Fv;L4  OMD"  G\PZ  DF\  DMS,JL  H[GM

5|lTJFNL G\Pv# V[ V[5[g0L1Fv;L OMD" G\P# D]HA V[OL0[JL8 p5Z HJFA

lNGv!_ DF\ ZH} SZJM 

s5fsVf  5 |lTJFNL  G \P#  GFV[ NFJF  VZHLGF  5[ZFPG\P#sAf  DF\

J6"J[, DL<ST H[DF\ VFG\N Z [;L0[g;LGF GFD[ V[5F8"D[g8G\] AF\WSFD YFI

K[ T[ DL<ST BZLNJF DF8[ 5|FPJFNL G\P# V[ 5MTFGL S[8,L D]0L ZMSL K[4
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T[GL lJUT TYF T[ D]0L SIF\YL ,FjIF T[GL lJUTP

5sAf 5|lTJFNL  G \P#  GFV[  VFG\N  Z[;L0g;LGF  AF\WSFD

DF8[  5|FPJFNL  G\P#  SMGL  5F;[YL  S[8,L  ZSDGL  ,MG  jIFH[  ,LWL  T[GL

lJUTP

5sSf 5|lTJFNL  G\P#  GFV[  VFG\N  Z[;L0[g;LGL  :SLDDF\

5|FPJFNL G\P# V[ S[8,L N]SFGM TYF O,[8 J[RF6 SZ[, K[ T[GL ljFUT TYF

H[ N]SFGM TYF O,[8 H[G[ J[RF6 SIF" CMI T[ .;DMGF GFD ;ZGFDF TYF

T[DGL  5F;[YL S[8,M VJ[H D[/jIM T[GL lJUTP

v .g8ZMU[8ZLh  V\U[GM  BR"  TYF  5|MPOL

JFNLV[ EMUJJFGM ZC[X[P

C]SD VFH TFP Z$q)q!5 GF ZMH B]<,L VNF,TDF\

JF\RLv;\E/FJL HFC[Z SIM"P

TFZLB oZ$q_)qZ_!5           s WD["gN | A/J\TZFI HMQFLf
:Y/    o G0LVFNP          V[0LxG, ;LJL, HH 4G0LVFNP

          s SM0 G \PHLPH [P__*Z5f


