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IN THE COURT OF 2" ADDITIONAL DISTRICT JUDGE,
JUNAGADH AT KESHOD.

Regular Civil Appeal No. 51 of 2024
Ex.11
Owner Of The Shubham Ice Factory:

Hiteshkumar Rashikbhai Jayshwal,
Age: Adult,

R/o. Sondarda,

Tal. Keshod, Dist. Junagadh.

....... APPELLANT
V/s.
Paschim Gujarat Vij Company Ltd. (PGVCL),
Through: Dy. Engineer,
Town Sub Division,
At. Mangrol, District Junagadh

Appearance:-
Ld. Advocate for the Appellant. : Mr. D V Kumbhani.
Ld. Advocate for the Respondent. : Mr. K T Dubey.

Subject: Appeal U/s. 96 of CPC to set aside the Judgment and
decree passed in Special Civil Suit No. 30/2019 dtd.
27.11.2024 by the Principal Senior Civil Judge,
Keshod.
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- JUDGMENT::--

The appellant (original plaintiff), being aggrieved and
dissatisfied with the judgment & decree dated 27.11.2024,
passed by the Principal Senior Civil Judge, Keshod,
(herein after referred to as Ld. Trial court) in Special Civil
Suit No. 30/2019, has filed this appeal U/s. 96 of CPC.

For the sake of convenience and brevity, the parties
shall be hereinafter referred to in this judgment as per their

original status in the Special Civil Suit No. 30/2019.

The brief facts of the plaintiff's suit was as under :

The Plaintiff is the firm named 'Shubham Ice
Factory' and which is engaged in ice production and cold
storage at Sondarda, Tal. Keshod. The Defendant Company
is engaged in generating electricity and are also supplying
and selling electricity to its consumers. The defendant’s
sub-divisional office is situated at Keshod, while the head
office is situated at Rajkot. At the office situated at Keshod,
the deputy engineer is the head of the office and he is
responsible for administration and providing electric
connection and he is recovering the due amount against
the consumption of electricity from its consumer and
providing electric meter to the consumers. The Plaintiff
firm has obtained industrial category electricity connection
of 70 Horsepower with Consumer No. 84232/00695/8. The
plaintiff is using the electricity and regularly paying the bill

amount and there is no due to be paid by the plaintiff.
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On March 28, 2010, the Defendant's officers
conducted a surprise inspection and alleged power theft
based solely on specific numerical codes appearing in the
meter's digital display. Following this, they disconnected
the power supply, seized the meter, and filed an FIR for an
estimated theft of Rs. 8,53,834.82/-. The Plaintiff has
challenged this action as illegal and fabricated, arguing that
no physical tampering device was ever found and that the
disconnection was carried out without providing a

preliminary assessment or a fair hearing. The plaintiffs
challenged this meter disconnection by filing Special C.A. No.
6025/10 as well as L-patent Appeal No. 2061/10 before Hon’ble
Gujarat High Court.

Based on these facts, the plaintiff has instituted the present
suit on various grounds. It is contended that based upon
assumptions, the bill has been issued. The plaintiff has
never committed electric theft and has not used any
instrument to obstruct the reading of the electric meter and
has not tempered with the meter. There is no history of any
complaint of electric theft against the plaintiff and the
plaintiff is regularly paying the bill amounts and there is no
complaint of any fault by the person of the defendant who
is taking note of unit consumption on regular basis. At the
time of inspection, there was no fault in the meter and at

the time of testing of the meter in laboratory, again no fault
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was found. The electric meter was not checked by
Electrical Inspector. The plaintiff has not been given
opportunity of being heard and the defendant has not
issued notice to the plaintiff to provide such opportunity.
Even any notice was not issued before disconnection of
electric supply and the defendant has violated the self
declared policy and principle of natural justice. Any
opportunity was not given to plaintiff before arriving at the
amount of bill and final bill is not prepared which is

against the law.

By submitting these facts, the Plaintiff has prayed to
declare that the theft-bill of Rs.8,53,834.82 dated
28/03/2010, is illegal, void ab-initio, unconstitutional,
without jurisdiction, against provision of law and without
following the principle of natural justice and not binding to
the plaintiff and the defendant is not entitled to disconnect
the electric connection of the plaintiff. Furthermore, the
Plaintiff seeks a permanent injunction to restrain the
Defendant, its servants, agents, or officers from
disconnecting the Plaintiff's electricity connection under
Consumer No. 84232/00695/8 in connection with the
disputed theft-bill, and prays for the costs of the suit and

any other appropriate relief.
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The process of the suit was duly served upon the defendant
and the defendant has filed its written statement vide Exh.
13, wherein they have pleaded that the plaintiff's suit is not
true and is not maintainable. The defendant has admitted
the fact that the Plaintiff is consumer of the defendant
company. It came to the attention of the Corporate Office
of the Defendant Company that power theft was being
committed by many consumers by putting L&T company
meters into a 'hanged condition' using external devices.
This was identified by the observation of codes such as
'9496729.5' as the recording of the anomaly in the meter
data. Consequently, a letter dated 09/02/10 was issued by
the corporate office to the Sub-divisional Office to inspect
L&T meters. The Defendant further states that based on
this letter, the meter was surprisingly checked on
28/03/10. During this test, the anomaly '949672.95' was
detected, which revealed that meter is subjected to external
device which has lead to meter in hanged condition, and
this resulted into prevention of reading of actual energy”.
As per the report of L & T company the plaintiff
without touching the meter and by using external means
put the meter in hang condition and in-spite of
consumption of electric energy, the same was not recorded
in the electric meter and thereby the plaintiff has
committed electric theft. Hence, power theft-bill of Rs.

8,53,834.82 paise was issued.



6/36 RCA 51/2024

The Defendant contends that the Plaintiff is bound to pay
these theft dues and the defendant has claimed that they
have right to disconnect the electricity supply if the dues
are not settled. By submitting these facts, the defendant has

prayed to dismiss this suit with costs.

4.  The trial court framed issues and recorded its findings to

those issues, which are as under:

4(A) Issues:-

1. Whether plaintiffs prove that the act of defendant
disconnecting the electric connection of the plaintiff
is illegal, without jurisdiction and against the

provisions of Indian Electricity Act ?

2. Whether the plaintiff is entitled to get declaration

and injunction or any other relief as prayed for ?

3. What Order and Decree ?

4(B) The Trial Court has recorded its findings to the above
issues as under:
1. <isizai.
2. cislRHi

3. v gsu yalel.
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5. The parties have produced following evidences before the

trial court:

A) Oral as well as documentary evidence on behalf
of plaintiff :-

Sr. Particulars Exhibit

No. No.

1 Affidavit of the witness Hiteshkumar 30
Rashikbhai Jaishwal.

2 [Inspection report given by PGVCL (Xerox) 36

3 Original Site Inspection Report (Place 37
Rojkam)

4 L & T company’s anomaly indication 38
(Xerox)

5 [F.ILR. (Xerox) 39

5 Order of Sp. C.S. No. 6025/2010 before 40
Hon’ble Gujarat High Court (Xerox)

. Order of L-Patent Appeal No0.2064/2010 41
before Hon’ble Gujarat High Court (Xerox)

8 |Order of Sp.C.S. NO. 03/2018 99

B) Oral as well as documentary evidence on behalf of

Defendant :-

ST Particulars Exhibit
No. No.
1 Affidavit of witness Navnit Hadabhai 74
Dangar.

Affidavit of witness Vipulkumar

87
Girjasankar Purohit.

Affidavit of witness Bharatkumar
3 ) ) 93
Naranbhai Marvaniya.

Inspection report (checking-Sheet) (True

42
copy)
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5 Meter detail report (True copy) 43

6 |Annexure-4 seizure memo (True copy) 44

7  Paper seal (True copy) 45

8 Place Rojkam (True copy) 46

9 Power theft bill( True Copy) 47

10 |Letter with Power theft bill ( True Copy) 48

11 F.ILR. ( True Copy) 49

1o Muddamal receipt during seizure ( True 50
Copy)

13 Letter received from Corporate office =1
(Xerox)

14 Registered ‘Utara’ of newly installed -
meter.

15 |L & T company’s meter report (Xerox) 53
Returned of cover(Bill) as not accepted by

16 L 54
the plaintiff (Xerox)

17 |Notice given to Plaintiff (Xerox) 55
Approval order of Executive Engineer to

18 . 78
defend the suit.

19 |Approval of Company Secretary, Rajkot. 85

20 Phase Inspection Rojkam of Laboratory o1
test.

The trial court has dismissed the suit on 27.11.2024

whereby it has passed following operative order:

1

2)

3)

o= A gsH -
qi€lall €141 A1€l] al1HYR SAUIHI 241D 8.

eldiofl vl dIElRA Udldiglal Ysadl al dal &Ad

Ui dEl nd eflagdl,
8SH X0l gSHalIY ERY.
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It is this judgment and decree which is under- challenge in

this appeal.

The process of this appeal was duly served upon the
respondent and the respondent appeared before this court

through the Ld. Advocate.

The record of the Trial proceedings has been called for by
this Court. Heard the 1d. advocates for the parties.

The appellant has challenged the Judgment and decree
mainly on the grounds mentioned in the memo of appeal
and the same has been argued by the Ld. Advocate for the

appellant which can be summarized as under:

The appellant submits that the trial court erred,
misjudged and misinterpreted the evidence and legal
provisions, and failed to properly consider the plaintiff's
pleadings, documentary evidence, and witness testimonies.
The appellant has taken contention as per his grounds
raised in memo of appeal and has prayed to reverse the
lower court's judgment and to decree the suit in the favour
of the plaintiff and to grant him any other relief deemed
necessary. The appellant has relied upon on the principles

laid down in following judgments:

1. AIR 2000 H. P. 11; H.P. Horticultural Produce
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Marketing and Processing Corporation Ltd. V. United
India Insurance Company Ltd. And another, (Note-
B).

AIR 2014 MP 173, Smt. Baijantibai Vs. M.P.
Kshetriya Vidyut Vitran Co. Ltd. Bhopal and Ors.

AIR 2013 Allahabad 47, M/s. Venus Stone Crushing
Co. & Anr. v. U. P. Power Corporation Ltd. & Ors..

Shree Vinayak Synthetics Pvt Limited V/s Gujarat
Electricity Board; Citation: 1995 LawSuit(Guj) 73,

AIR 2003 Guj 95; Ashok Textiles V/s Gujarat
Electricity Board.

2006 (3) KLT 465; Nirmala Metal Industries Vs
K.S.E.B.

AIR 2010 (NOC) 978; Punjab State Electricity
Board, Patiala V. M/s Kissan Rice Mills.

2011 (2) CCC 162 (Raj.); Rajasthan High Court,
Rajasthan State Electricity Board & Ors. Versus Ram

Bhakta Hanuman Oil Industries.

AIR 2009 (NOC) 1836 (PAT.) ; M/s. S.K. Food
Product v. Bihar State Electricity Board having its
office situated at Vidhyut Bhawan & Ors.

1996 (1) GLR- page 15 (Para 3 &6); Shree Vinayak
Synthetics Pvt. Ltd. V. Gujarat Electricity Board.

AIR 1993 Punjab and Haryana 197; Punjab State

Electricity Board, Ludhiana and another, Vs.
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15.

16.

17.

18.

19.

20.
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Ashwani Kumar.

2003 (1) G.L.H 293 (Para 27,28 & 29); Modern
Terry Towels Ltd. Vs. Gujarat Electricity Board and
Ors.

2010 Law Suit (Del) 136, (Para 2 to 4); R.P Arora

Vs. Union of India.

2010 Law Suit (Del) 4632 (para 7 and 17); Simplex
Concrete Piles (India) Ltd. Vs. Union of India.

2006 Law Suit (BOM) 901; Veena S Bajaj Vs.
Maharashtra State Distribution Co. Ltd.

2005 Law Suit (CAL) 508; Kawsar Ali Alias Kawsar
SK v/s State of West Bengal.

AIR 2009(NOC) 161 (All) = 2008 (5) ALJ 383
(DB); Ashok Kumar and Ors. V. State of U.P. and
Ors.

WPA. NO. 1153 of 2023, Sri Angshuman Sarkar Vs.
The West Bengal State Electricity Distribution

Company Limited and Others. (Important para 62
and 63).(Cal) Judgment dated 03/03/2023.

2006 (2) GLR 1580 (Guj.), Note A, B, C, D, E, F and
Para 9,16,17; Torrent Power A.E.C Ltd. V. Gayatri
Intermediates Pvt. Ltd.

2022 Law Suit (Cal) 57; Ashok Kumar Maity Vs.
West Bengal State Electricity Board. WPA No. 21298
of 2021. (para 14)
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21. AIR 2009 All. 137; M/s. Citi Hotel Vs.

Commissioner Lucknow Divn., Lucknow and Ors.

22. AIR 2014 Madhya Pradesh 173; Smt. Baijanti Bai
Vs. M.P. Kshetriya Vidyut Vitran Co. Ltd., Bhopal
and Ors.

23. 2012 (3) CCC 153 (Raj.) (Para 20, 22 to 29) ; Manoj
Sharma Vs. Dodhpur Vidyut Vitran Nigam and Ors.

Argument on behalf of the Respondent in this appeal in
nutshell are as under:

That the Judgment and decree is just and proper. The
court has evaluated all the materials available before it and
has decided the suit considering every aspect of the matter
and there is no error in the judgment of the trial court. Ld.
Advocate for the respondent has submitted that the
plaintiff had not produced any evidence to prove their
contention. Thus, the appeal is without any basis and
hence the appeal of appellant be dismissed and there is no
requirement of any interference in the order of the lower

court.

I have gone through the pleadings of the parties in the suit
proceeding and have also gone through the evidences
produced on record of case and the judgment and decree

passed.
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Under above facts and circumstances, following points

arise for my determination:

1.

Whether the appellant proves that the Trial Court
has not properly appreciated the facts on record and
its judgment and decree is based upon the
assumptions of facts or the facts against the record
or by misinterpretation of legal provisions and is
erroneous/perverse and needs interference of this

court ?

What order?

My findings to above points are as under:

(1) In Affirmative.

(2) As per final order.

-t REASONS::-

Before entering into the merits of the matter, it is proper to

discuss the scope and ambit of Appeal U/s. 96 of Cr.P.C.

under which this petition has been filed. In this regard the

Hon'ble Supreme Court has laid down principles in

following citations :

2015 0 AIR(SC) 1139; Shasidhar & Others
VERSUS Smt. Ashwini Uma Mathad & Anr.

(a) Code of Civil Procedure, 1908 — Section 96 r/w
Order XLI rules 31 — First appeal — First appellate
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court being the final court of fact, is duty bound to
consider all pleadings, arguments and evidence
independently — Instantly, High Court not dealing
with any submissions urged by appellants and/or
respondents, nor taking note of grounds taken by the
appellants or cross objections filed by plaintiffs
under Order XLI Rule 22 — Not making any attempt
to appreciate evidence adduced by parties — No
finding as to whether judgment of trial Court was
sustainable or not and if so, how, and if not, why? —

Impugned judgment not sustainable. (Para 23, 25)

2. 2017 1 JLIJR(SC) 167; 2016 12 Scale 902; 2017 2
SCC 415;LALITESHWAR PRASAD SINGH &
ORS. Versus S.P. SRIVASTAVA (D) THR. LRS.

(b) Code of Civil Procedure, 1908 — Section 96 —
First appeal — Appellate court is the final court of
facts — Its judgment must reflect application of mind
by recording its findings supported by reasons — The
first appellate court, while reversing the findings of
the trial court, must record its findings in clear
terms explaining how the reasonings of the trial

court is erroneous. (Para 12, 13)

Thus, the scope of interfering with the order of the Trial

Court in appeal is well established and this court can
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interfere only if the Trial Court has ignored any important
evidence or has wrongly appreciated the evidence on
record or there is patent defect in the order or there is an
error of jurisdiction or law or the Trial Court has arrived at

findings on assumptions of facts which are not on record.

From the principles laid down in above judgment, it is also
clear that this Appellate Court must apply its mind to the

facts/evidences produced on the record of the Trial Court.

After going through pleadings of the parties before the
Trial Court and the evidences produced in this matter
during the trial, the uncontroverted facts which have came
on record are that the Defendant company is a company
registered as per law and it supplies electricity to its
consumers. It is also undisputed fact that the plaintiff had
made application to provide them electric connection and
upon his application, they have been provided electric
connection by the defendant with consumer number
84232/00695/8 and it is L.L. Industrial type 70 horsepower

electricity connection.

However, there is dispute regarding the fact that
whether the plaintiff has manipulated the meter provided
by the defendant and whether plaintiff has committed

electric theft and has unauthorizedly consumed electricity.
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Thus, it becomes very important fact that in which manner
the Plaintiff has committed theft and what are evidences
to prove those facts.

The case of the defendant is that when there is
anomaly condition with '949672.95' then it is to be treated
as hanged condition of the meter due to subjecting meter to
some external means which means that upon displaying of
code '949672.95', the same is to be treated to be a case of
electric theft. It is alleged by the defendant that same
anomaly has been found in the present case. In this matter
the officer of the defendant has stated similar facts in his
examination-in-chief. The defendant’s officer Navneet
Hadabhai Dangar who has been examined vide Exh. 74
has stated as under:

A did vl & 5, Ais—35 &l Ais—uu Yol SIS
e2dId%AHi HIZ] Ael s2d alell. A did ul B 5, A Ais-
A3 d1a €4l ¥dIaiHi el A8l s3d o], A diddl] Hal
UoR ol §, Ais—3 IO €14l FUIO Y Sl UBHI ¥
AHBISIRIA €191 ¥dIo] %Y S & AAIRA SI Y3 HidA 5
3472 1 Eldioll dHIH €219 A A 8. A did Wil ]
5, 22Ua Bl AysiHAi A-ofl-Al-slai ga—aq
sldaai % [Qoid duidd & dai Hledll e/ dlai sef sice
welNdd oefl. A did Wi & 5, 2 sIA SIS
Rldi ofll s1ef slee AdiAl 2419d o &dl. A did wdl B
3, i SScil AIUR AARA di€la dsA3] [[a A#d &g.
A did uil ol 5, Ad. Aos 2ol A42[glBedl vHIUR
qi€lal dsA3 (Ad AN &g. A did vl & 5, dig]l A1
SI¥ER] A4 ULl evid sAIHI AHIAd B. SIYER] 5Aqf



17/36 RCA 51/2024

ulend AH19d § 3472 doll dHal Higld] aiell. Ad. des 2.
Sudflall A(ANMIRY HidIYIHI AH1Ad R dilal sl e
HISAYIH] 219 5 3472 d Hal WoR olell. A did v o]
8, &lcoll 51 Y &JAd €2d19% 43 Hal sl ULl USR]
Heldl o ela dd odl AHIE] sudl uiAell oflddl 254
4yd Aagdl eldl &Ad &l Aell suoflal 284 Ysudl o
us dell g uildl yotiefl 21y . uidR ARl ag A% dg
Gl1gY SIS Al¢al HAA 5 54?2 d Hal W62 al?f].

Similarly, the witness of the defendant i.e. Vipulkumar
Girjasankar Purohit, who has been examined vide Exh.

87, has stated in his cross-examination as under:

A did uidl o2fl 3, A e G RAUR e S s142(13)
sd o], A did uil aell 5, e BdRdA AR dHI SIf
sice aleldl. A did vl & 3, fleWi 2« BU Sif aligy
slce A4 2419d deld)l. A did uil a¥fl 5, 220 BGu
Hal HeJAi SIS SIS ¥dl HAd deldl. A did vl ol 5,
SIS ofl BaY Ais—w diofl AsTaRlexi s2d oell. A did
Uil 8 5, is—vR di0l €2dId¥ofl 1AM Ud 1 SIH Y
s2d adfl. Hlex auiRdell HI2 &% B4l AlesSa wWEl A
s o edl. A did Wil & 3, 20 GURYl S\ sy
Sldig sui¥ sAUIHi A419d of &g. § Al UsiERll guid
8192 ol &d). A did &ld al AlE aell 5, 22N A(S2] 5d
dofl ARV Ao ULl gSIal 2ial 53] AH1dd 8. HIRI
SBUI Y¥O ARIURIoH difbd ufsdal A duIRd duid
oldidd yel s1gRd A48l s3] o adl. 2 did uil 8 5,
AHIRA SIgal GlldIdd 8l Aal d of 2A1dd &l d ]
alltd 220 AYsIHAI S olell. A did vl aiell 5, 2414
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slgfal olldidd % of2fl defl 21d] slef olied 2940 AwsIHHI
sed otefl. ¥ d guid § HiPRIN Sld1Xelai olis?] s2dll &dll.
HleR GdrR] Hal 22ifois sAIAHI ¥l $AAd &g. A dId
uidl 8 5, fle: Ad.Aos &l. sudflg &g. A did il o]
%, AHRA Ad. A0S &l. SUdlatl H2iad duiRid e
| USRoll SIS %dl Hel &dl. &4 S§ © 5, i RAR
ofl® 81 Sudlall l2ai 2419 SIs A4 A1Ad o], A
Al s1A diglofl SI¥ER] SA4AHi Yallofl AH10d 5 54 A Hal
AlE al?fl,

Similarly, the witness of the defendant i.e. Bharatbhai
Naranbhai Marvaniya, who has been examined vide Exh.

93, has stated in his cross-examination as under:

A did vl 8 3, AcilRedai oy Sldiehs § UidRANR] &
2IZ AY JogAoz ddlisla H2R 222 salHi 2A1Ad ol A
qia vl & 5, #fle: 221 dofized] A3 gi. ofl Hicllslof]
& Aol Al AHHIZ] Sl ol AESIRA 2% 6121 © 2ol d ¥
Hle 222 52 & al AU YLl A3IF] gi. ofl A(EsIE]
AN B, A did vidl B 3, Al HleR JAsdlsd goseal
222121 HI2 {15 sAIHi A11Ad o®fl. A did vdl B B, Al
Hle: AR Ui AoliedAHi 222 YUl clle oy SIE
AoliRedHi 222 sUIHi A1Ad o], 211 2R Ad Aes &)
§i. o &d. A did U] & 3 1 HleHi ¥ SIS H1dd B d
Ad A0S 2l gi. ofl HleWi sIs 2419 8. A did v o2l 5,
ANd Aos 2l HleRAi widl Algdiell AISRHS sREIN
ERIGIHUI 81 8. AIBE 2491 ¥RIA & 5, HIRI SBdI
Yo JIElRA ofigd sldigx 98 sldigfxel Gulal sild
uIgR AR S 8. A did Uil 8 §, HIRI SBUI Y HIEY



AH4Id

el

Thus,

19/36 RCA 51/2024

slaigfxell GuAIal sal AR sRAAHI 2H1dd &l) dl dy
oiel SldIgxs A AH Y UAA o &g 5 ddl o6
sldiegfhsell Gulal s3lal AoiiedlAi #le: 222 s
A19d of &dl. A did uil & %, e 222 sAUlHi A wd
SIS s1H2l3] 52 of edl. A did vl & 5, AoilRedlHi
[AglN2A18] sAIHI 2419d of &d]

t— adlR adiR] ARAURIHI ¥RNdd AR sIs dHIR] gi. al
al.oc/ox /10 ol URUAHI €11Ad o1ef]?

1—8ldHI Hal AIE o],

AHA YA AYUHI Y¥RAd AR VIR gléloye sl
Hie §d v [QetPl uisd 8. Yl.o.df.ad. Ry ofly
Sl i yRl A1 % USRall (o] 614 5 31 d A oflY gi. A
dlis?] of 52ct eldIefl sel 2ug atel. A did vl oiefl 3, HleR
Widd IR dofiRedlHi el uifddls uRRadlxi sief
3SR AUl HAM of &dl. A did udl B &, QoliReHI e
A19al1 Ald duRvHi 241961 A GRIGR HIGH USdI. A did
uidl 8 3, dlerol VdIFlE] 222 sa13i 241Ad d Yl GRIGR
HIGH usd).

it is clear that in the deposition of the defendant’s

officers / witnesses, there is no allegation of any physical

damage to the meter and the allegation of the defendant is

based upon error/ anomaly displaying in the meter.

Thus,

the only evidence of electric theft is the error code

displaying in the meter, which is nothing but a technical

and software aspect of the meter. Therefore, to prove that
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this type of error will reflect only in case of electric theft
and not in case of any fault in the meter or in any other
circumstance, a technical person having knowledge of
software used in the meter was required to be examined.
However, neither any engineer of L & T Company has
been examined nor any independent Engineer having
knowledge of such software has been examined by the
defendant. Even the meter has not been inspected by the
Electrical Inspector or any other independent person
having knowledge of software of meters. It is not claimed
by any of the defendant’s witness that they have
knowledge of software used in L. & T meters. From Exh.
51, it also transpires that the anomaly is appearing only in

meters manufactured by L & T company.

So far as the contention of appellant regarding testing of
meter by Electrical Inspector is concerned, principles have
been laid down with regard to requirement of inspection of

meter by Electrical Inspector in following Judgments:

1. AIR 2003 Guj 95; Ashok Textiles V/s Gujarat
Electricity Board.

2. 2006 (3) KLT 465; Nirmala Metal Industries
Vs K.S.E.B.

3. AIR 2010 (NOC) 978; Punjab State
Electricity Board, Patiala V. M/s Kissan Rice
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Mills.

4. 2011 (2) CCC 162 (Raj.); Rajasthan High
Court, Rajasthan State Electricity Board &
Ors. Versus Ram Bhakta Hanuman Oil

Industries.

From the principles laid down in the above judgments, it is
clear that only the Electrical Inspector is authorized person
for meter testing and without testing of meter by him, it
cannot be held that the plaintiff has committed any theft of
electric energy. The above principles are laid down under
Old Electricity Act considering sec. 26 of the old Act.
However, any corresponding new section has not been
inserted in the new Act. However, it is settled legal
position of fair practice that in case of electric theft by
using meter, the meter should be tested by Electrical
Inspector or any independent agency more particularly
when objection is taken. However, it is admitted fact that
the meter was not sent for testing to Electrical Inspector or
any independent agency. Hence, there is clearly breach of

the principle of fair practice.

Among the documents produced by the defendant, the
document which are relevant to throw light on the manner
of electric theft are the documents produced vide Exh. 42,
46 and 51. The document produced vide Exh.-51 is the
letter of the Chief Engineer (Tech), PGVCL, Rajkot
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wherein there is mentioning of :-

“The common pattern observed in MRI data of
meters tempered with such external devices is as
under:

1.xxxxx

2. Value like 949672.95 appears in any of the
cumulative energy register (Forward or reverse KW,
KVA, KVARh-lag or KVARh-lead) in L & T Meters.
3. Meter records anomaly and “TXDT” appears in

the anomaly string (L & T make meters).”

However, in Checking sheet produced vide Exh. 36 & 42,
there is mentioning that the anomaly parameters found at
the time of  preparing checking sheet as
KVArh(Lead)=9426729.5, CF KWh=9496729.5 and
KWh= 0270568.3. While in the Rojkam produced vide
Exh. 37 & 46, it is mentioned that reading was (1)
270676.9 kwh and (2) 9496729.5 KVArh(Lid). It is also
mentioned in the Rojkam that the as per data-sheet, para-
meters KVArh(Lead) = 9496729.5 and CF KWh=
9496729.5 are shown.

Thus, there is difference in this figure found in the
meter of the plaintiff from the figure mentioned at Exh. 51
i.e. there is difference in the placement of decimal between
the numbers. More particularly, as per Exh 51, the

anomaly can be said only if '949672.95' is displayed but in
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the plaintiff’s meter at the time of the checking sheet and
the Rojkam the anomaly was found as '9496729.5'. Thus,
there is clearly difference in both the figures as the decimal
is placed at different places. Hence the findings in the
checking -sheet and Rojkam is not covered under the
anomalies mentioned in Exh. 51 and hence, the claim of
the defendant is not supported by Exh. 51. Any other
document to prove that the figure displaying in the meter
of the plaintiff is covered under theft, has not been

produced by the defendant.

The plaintiffs have also produced vide Exh. 38 the
letter of the L. & T Company which shows the different
anomaly indications with description to which they refer.
However, in Exh. 38, there is no mentioning of the
anomaly as found in this case i.e. with respect to

displaying of anomaly '9496729.5'.

Thus, the code which has reflected in the meter is also not
exactly same as mentioned by the letter of Chief Engineer
(Tech), PGVCL, Rajkot which is produced. It is not
mentioned in this document that there might be some
variation in the said code. Hence the same cannot be
treated to be the same error code. Hence as per this

document also the code is not exactly matching.
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Thus, it is not proved from any of the document that the
code which is allegedly anomaly, appears only in case of
electric theft and it will not reflect in any other
circumstance. Moreover, the alleged code is also not
exactly matching with code found in present case. Hence,
it cannot be said with certainty that the plaintiff has
committed electric theft and therefore when the theft itself
is not proved, the defendant is not entitled to claim any
amount towards Power theft bill which is prepared

considering/assuming theft of electricity.

Further, the appellant has submitted that he has been
acquitted in the criminal case filed under sec. 135 of the
Electricity Act. The appellants have relied upon the
principles laid down in following citations wherein Effect

of Acquittal in criminal Case has been laid down:

1. WPA. NO. 1153 of 2023, Sri Angshuman
Sarkar Vs. The West Bengal State Electricity
Distribution Company Limited and Others.
(Important para 62 and 63).(Cal) Judgment
dated 03/03/2023.

2. 2022 Law Suit (Cal) 57; Ashok Kumar Maity
Vs. West Bengal State Electricity Board. WPA
No. 21298 of 2021. (para 14)

3. AIR 2009 All. 137; M/s. Citi Hotel Vs.

Commissioner Lucknow Divn., Lucknow and
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Ors.
AIR 2014 Madhya Pradesh 173; Smt. Baijanti

Bai Vs. M.P. Kshetriya Vidyut Vitran Co.
Ltd., Bhopal and Ors.

In the judgment reported in 2022 Law Suit (Cal) 57;

Ashok Kumar Maity Vs. West Bengal State Electricity

Board, in paragraph no. 34 it is laid down as under :

34.

As such, following the dictum of the Supreme
Court in Executive Engineer (supra) and the
Division Bench of this Court in Basudeb
Paine (supra), it cannot but be held that even
an acquittal of the petitioner on the charge of
theft levelled under Section 135 of the 2003
Act, on the test of evidence beyond
reasonable proof, does not ipso facto
exonerate the petitioner from the civil liability
cast under Section 126 of the 2003 Act, which
is subject to the more Iliberal test of

preponderance of probability.

Thus, in the above judgment Hon’ble High Court has

relied upon on the principles laid down by the Hon’ble

Supreme Court and has dismissed the writ petition of the

consumer. Thus, merely because the appellant has been

acquitted in criminal case, the same is not sufficient to

exonerate them from civil liability. Thus, the principles


https://indiankanoon.org/doc/90633360/
https://indiankanoon.org/doc/124046987/
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laid down by Hon’ble Supreme Court in the judgment
referred to in the citations relied upon by the appellant, is
against the appellant himself. As such appellant cannot be
exonerated from civil liability on the ground of acquittal in

criminal case .

So far as issuance of provisional bill under sec. 126 of the
Electricity Act is concerned, the said provision reads as

under;

126. Assessment.— (1) If on an inspection of any
place or premises or after inspection of the
equipments, gadgets, machines, devices found
connected or used, or dfter inspection of records
maintained by any person, the assessing officer
comes to the conclusion that such person is
indulging in unauthorised use of electricity, he shall
provisionally assess to the best of his judgment the
electricity charges payable by such person or by any

other person benefited by such use.

(2) The order of provisional assessment shall be
served upon the person in occupation or possession
or in charge of the place or premises in such

manner as may be prescribed.

[(3) The person, on whom an order has been served
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under sub-section (2), shall be entitled to file
objections, if any, against the provisional
assessment before the assessing officer, who shall,
dfter affording a reasonable opportunity of hearing
to such person, pass a final order of assessment
within thirty days from the date of service of such
order of provisional assessment, of the electricity

charges payable by such person.]

(4) Any person served with the order of provisional
assessment may, accept such assessment and deposit
the assessed amount with the licensee within seven
days of service of such provisional assessment order

upon him:

Thus, in this matter the Electric Company has not issued
provisional bill as required under sec. 126 of the
Electricity Act and hence there is breach of mandatory

provision.

Similarly, the Plaintiff i.e. Hiteshkumar Rashikbhai
Jaishwal, who has been examined vide Exh.30, has stated

in his cross-examination as under:

A did uidl & 5, yoiH wgA sedAHi § As ¥
cidfler/HIAs 8. HId) A1 §s2d] dl. R¢/0a/R009
el HIZ Ui 8. A1 vsdl A1 5523 oflew uid edl. A
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A1EA 5523 DUacie HIdR URAY] uile sadl. A did
U3l 8 %, A AR A1 5523ofl ulEl sed RIR ddi dley
SalsRAal AIVUIHI 1A &g. A did Wi & &, 21 dlx
Solstlol UHH A1 §5edall ol &g dHi A SIT FSIR
sAdd olel. A did Ul 8 5, A wAyR A1 3523 uile
AR AL 5523 cRflerd] Vel edl. 21 did uidl & 5, A
AGHH iR 553l uidle sul ugl a1 kg yell dly
Solselolall ollHHI $28R SAAd oledl § HRI ollde] $AAd
aefl. A did uil B 5, 2 dl. R¢/03/090 dl AY
Ul . dl.2.24d. diar #13] uiA AsloAi 241ddl 2ol dHi
AlSe 410l cv ol sis welidl 2413 Hle: Gdil dl
salslal sIUl 21—, 2ol A1 duid Hlerell duiAell 2Hsd1d
HIF 30131 dUIR SUIHT AIAd Bal dAHi HIZ dLl
Ul.o.d.2.2d. diaiRNA A8l s3d]. A did uiil & 5,
Hle: Gl A duid 21ed 5 dl. *¢/03/90 dll A% YN
A%SIH SAIHI A1dd Aal dAHi el ¥ Ulnl2a &d] d
AudIdi A1dd Aal Hler el 2ulkd so¥ dl8d a0 84
{3 agl Jl.o.dlAl.aAd.61 26l A8l s2dl. AlsE
202091 ¥RNd 8 3, Hleddl 2iex HISH H5d & ¥ Adl
AMA-R00E Hi YsUIHI AIAA Vial Al HISH HSUI GlIE
AUBSRAIA AY SBA 5, Al HISH YUl Ued] 243 AHI3
Hle: AU1g & 5 ol d A4A AIgluai AsI-AAsl A S A
did u?l olel 5, AlglAi dsl-clal Hle AUg & 5 oiu &
dofl &slsa uiid]l ey &. A did vl & &, HiRl A1
goslUel A.A52-R003 of] sAH-13U Yo sRUE
SAIHI A1Ad . A did vl oiefl 5, AR cllsd eI
Aed 5 Alse €4 UIdR A3] 5d 8. A did i3] 8 5, 3Hal
UiaR AR 2i3gf 31. ¢,U3,¢3v.¢R UdAlg] ofld AHudii
A1Ag. A did vl 8 §, 241 Hle: HIRl §selHi Aed 5 Hid
MR Hi gle saAIHi 2419d &g. A did w3l & 5, I
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Hleal 21313] W10l oR sl fsd 4] 215 olgl 3
%512 531 215 o8], A did vl o2l 5, 2HIA 2™ clis
yeld g3 Asl sd 8 Aal YIdRANZ] 5d 8, ¥ U113l
ofldall 283 Wd Aagdl Hi2 Wil eslsdl Guadl si]

wiel e19] sed 8.

Thus the plaintiff Hiteshkumar Rashikbhai Jaishwal has
been examined vide Exh. 30, and has stated that he has not
committed any electric theft. However, the initial burden to
prove the facts constituting electric theft lies upon the
person who asserts existence of the fact and not upon
person who denies the facts. When, as discussed herein-
above, the defendant has failed to prove that the plaintiff
has committed electric theft, then the evidence of the

plaintiff need not be dealt with in details.

Further the appellant has raised dispute that if complaint is
registered u/s. 135 of the Electricity Act, then civil suit is
not maintainable. The appellant has relied upon on the

principles laid down in following judgments:

1. WPA. NO. 1153 of 2023, Sri Angshuman
Sarkar Vs. The West Bengal State Electricity
Distribution Company Limited and Others.
(Important para 62 and 63).(Cal) Judgment
dated 03/03/2023.

2. 2006 (2) GLR 1580 (Guj.), Note A, B, C, D,
E, F and Para 9,16,17; Torrent Power A.E.C
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Ltd. V. Gayatri Intermediates Pvt. Ltd.

3. 2012 (3) CCC 153 (Raj.) (Para 20, 22 to 29) ;
Manoj Sharma Vs. Dodhpur Vidyut Vitran
Nigam and Ors.

However, with regard to jurisdiction of civil court in case
of electricity theft, Hon’ble Supreme Court has laid down

as under:

North Delhi Power Limited (Now Known As Tata
Power Delhi Distribution Ltd.) Versus Devinder
Singh; 2017 (0) AIJEL-SC 63368

6. It is clear from a perusal of the aforesaid
sections that the Special Electricity Court acts as a
Court of Sessions and has been set up to try offences
that are committed under the Act. By no stretch of
imagination can it be stated that a civil suit would
be within the jurisdiction of such Court. We are,
therefore, of the view that the impugned judgment

deserves to be set aside.

Thus from the above principles it is clear that suit claiming
amount toward Electric theft is to be tried by civil court of
the ordinary jurisdiction. As the principles laid down by
Hon’ble Supreme Court will prevail over the judgments of
any Hon’ble High Court, therefore, the submissions of the

appellant with regard to jurisdiction of civil court is not
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tenable under law.

Discussions on other citations relied upon by the appellant:

In the case of Shree Vinayak Synthetics Pvt Limited
V/s  Gujarat Electricity Board; Citation: 1995
LawSuit(Guj) 73, there was error in the meter and the
meter was running slow. This was not due to any act of the
consumer and therefore, the consumer was not liable to
pay bill for electric theft. However, in the present matter
the meter was not inspected by FElectrical Inspector and
there is nothing on record to show that whetter the meter
was slow and if yes, to what extent. There is also nothing
to show any act on the part of consumer causing the meter
to run slow and therefore, to that extent this judgment is
applicable and therefore the appellant is not liable to pay

against bill prepared for electric theft.

The appellant has relied upon principles laid down in case
of AIR 2000 H. P. 11; H.P. Horticultural Produce
Marketing and Processing Corporation Ltd. V. United
India Insurance Company Ltd. And another, which relates
to interpretation of provisions of The Companies Act and
there is no interpretation of provisions related to Electricity
Department or Electricity Act and hence, the principles
laid down in this judgment is not applicable to the present

matter.
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The appellant has relied upon principles laid down in case
of AIR 2013 Allahabad 47, M/s. Venus Stone Crushing Co.
& Anr. v. U. P. Power Corporation Ltd. & Ors., wherein it
is laid down that bill cannot be prepared on the basis of
report of meter manufacturing company. In this matter also
the defendant had prepared bill on the basis of report of
manufacturing company and not upon the basis of any
report of Electrical Inspector. Hence, the principle laid
down in this judgment is applicable to the suit of the

plaintiff.

The appellant has relied upon principles laid down in case
of AIR 2009 (NOC) 1836 (PAT.) ; M/s. S.K. Food Product
v. Bihar State Electricity Board having its office situated at
Vidhyut Bhawan & Ors., wherein it is laid down that
without testing meter, assessment made can not be held to
be legal . In this matter there is testing of meter but there is
nothing in the said test to justify the anomaly alleged.
Hence this judgment is totally in different context and

therefore, it does not apply to present case.

The appellant has relied upon principles laid down in case
of 1996 (1) GLR- page 15 (Para 3 &6); Shree Vinayak
Synthetics Pvt. Ltd. V. Gujarat Electricity Board wherein it
is held that testing report of authorized inspector cannot be
brushed aside. In present matter there is no report of
authorized inspector and therefore, the principles laid

down in this judgment is not helpful to the plaintiff.
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The appellant has relied upon principles laid down in case
of AIR 1993 Punjab and Haryana 197; Punjab State
Electricity Board, Ludhiana and another, Vs. Ashwani
Kumar, wherein the matter was related to wrong metering
and no opportunity was given to the consumer to take
objection. However, in the present matter it is not even
proved that the meter was running slow or there was any
fault in giving meter reading. Hence I am not discussing
the principles laid down in this judgment as the same are

not applicable to present case.

The appellant has relied upon on principles laid down in
case of 2003 (1) G.L.H 293 (Para 27,28 & 29); Modern
Terry Towels Ltd. Vs. Gujarat Electricity Board and Ors.,
wherein the seal of meter was broken and thus there was
physical damage to the meter and in that context also it
was observed that the appellant is not liable for theft bill.
However, in present matter there is no physical damage to
the meter. Therefore, the defendant was required to prove
more than mere anomaly in the meter. Hence, this

judgment is applicable to that extent in the present matter.

The appellant has relied upon principles laid down in case
of 2010 Law Suit (Del) 136, (Para 2 to 4); R.P Arora Vs.
Union of India which relates to service condition of
employee and any principle related to theft of electric

energy is not laid down in this judgment and therefore,



34/36 RCA 51/2024

principles laid down in this judgment is not applicable in

the present matter.

The appellant has relied upon principles laid down in case
of 2010 Law Suit (Del) 4632 (para 7 and 17); Simplex
Concrete Piles (India) Ltd. Vs. Union of India, which
relates to matter based upon contract and any principle
related to theft of electric energy is not laid down in this
judgment and therefore, principles laid down in this

judgment is also not applicable in the present matter.

The appellant has relied upon principles laid down in case
of 2006 Law Suit (BOM) 901; Veena S Bajaj Vs.
Maharashtra State Distribution Co. Ltd. which relates to
bill prepared on the based of meter reading and any
principle related to theft of electric energy is not laid
down in this judgment and therefore, principles laid down

in this judgment is not applicable in the present matter.

The appellant has relied upon principles laid down in case
of 2005 Law Suit (CAL) 508; Kawsar Ali Alias Kawsar
SK v/s State of West Bengal and AIR 2009(NOC) 161
(All.) = 2008 (5) ALJ 383 (DB); Ashok Kumar and Ors. V.
State of U.P. and Ors., wherein it is laid down that without
issuing provisional bill u/s 126 of The Electricity Act, final

bill cannot be prepared. In present matter also any
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provisional bill has not been prepared and therefore,
principles laid down in this judgment applies to present

matter.

Thus, in the fact of this matter the defendant has not
examined any software expert to prove that the code
displaying on the meter is error caused due to theft of
electricity only and it does not display in any other
situation and the meter has also not been tested either by
Electrical Inspector or by any other agency having
knowledge about the software installed in meter. Hence in
this matter it is not proved that the plaintiff has committed
electricity theft and therefore defendant is not entitled to
amount towards power theft bill or interest thereupon and

hence my findings to issue no. 1 and 2 is in Affirmative.

Thus, considering above facts and circumstances, it is clear
that the trial court has not properly appreciated the
evidence on record to arrive at its findings to the issues and
has committed grave error in holding that plaintiff has not
proved the contention of the suit / plaint and hence the
same requires interference of this court therefore, my

finding to point no. 1 is In affirmative.

Under the facts and circumstances discussed herein above,

I pass following order in interest of justice for point no. 2 :
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--ORDER:-

The present appeal is hereby allowed.

The Judgment and decree passed in Special (Ele.)
Civil Suit No. 30/2019 dtd. 27.11.2024 by the
Principal Senior Civil Judge, Keshod is hereby
quashed and set aside by this order.

The plaintiffs’ suit is decreed in favour of plaintiff.

It is held that the defendant is not entitled to recover
the amount mentioned in power theft bill dated
28/03/2010, issued by defendant from the plaintiff.
The defendant is hereby directed to abstain from
disconnecting the electric supply for non-payment of
the amount of Supplementary bill above mentioned.
The parties of this appeal do bear their own costs.
Decree be drawn accordingly.

The record and proceeding of the Trial Court along

with copy of this judgment be remitted back
immediately.

Pronounced and Signed in open Court today, this 17" day of

April, 2026.

Date : 17/04/2026. [SANJAY DHRUVAKUMAR PANDEY]
Place : Keshod. 2"d Additional District Judge, Junagadh

#PK

at Keshod.
[UIC No. GJ00579 ]
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