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IN THE COURT OF 2" ADDITIONAL DISTRICT JUDGE,
JUNAGADH AT KESHOD.

Regular Civil Appeal No. 49 of 2024

Ex.

Paramveer Ice Factorys Owner

01. Parsotambhai Keshavbhai Khorava
Age: 53
Address: Bandar Road, Mangrol Ta-Mangrol

in the capacity of power of attorney of

Viruben Parsotambhai Kherava (Owner of Paramveer Ice Factory)
Age: 50

Address: Bandar Road,Mangrol

....... APPELLANT
V/s.
01. Paschim Gujarat Vij Company Ltd. (PGVCL),
Through: Dy. Engineer
Town Sub Division,
At. Mangrol District Junagadh
..... RESPONDENT
Appearance:-
Ld. Advocate for the Appellant. : Mr. D V Kumbhani

Ld. Advocate for the Respondent. : Mr. KT DUBEY

Subject: Appeal U/s. 96 of CPC to set aside the Judgment and decree passed in
Special Civil Suit No. 47/2019 on dtd. 20.11.2024 by the Principal Senior
Civil Judge, Keshod.
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—-::JUDGMENT::--

The appellant (original defendant), being aggrieved and dissatisfied with
the judgment & decree dated 20.11.2024, passed by the Principal Senior
Civil Judge, Keshod, (herein after referred to as Ld. Trial court) in
Special Civil Suit No. 47/2019, has filed this appeal U/s. 96 of CPC.

For the sake of convenience and brevity, the parties shall be
hereinafter referred to in this judgment as per their original status in the

Special Civil Suit No. 47/2019.

The brief facts of the plaintiff's suit was as under :

Plaintiffs are the owner of a factory in the name of
"Paramveer Ice Factory" which is situated at Mangrol. The Defendant
Company is engaged in generating electricity and are also supplying and
selling electricity to its consumers. The defendant’s sub-divisional office
is situated at Mangrol, while the head office is situated at Rajkot. The
Plaintiffs' firm holds an industrial category electricity connection of 91
Horsepower with Consumer No. 80501/55096/8. The said electric
connection was earlier belonging to the Madhav Ice Factory and latter on
it was transferred to the plaintiff. The plaintiff further states that when the
defendant conducted an inspection on 30/1/2010, no irregularities were
found at the time of inspection. Thereafter, on 29/3/10, the officers of the
defendant company conducted an inspection at 12:57 hours, during which
also no irregularities were found. However, in the inspection carried out
by the inspecting officer, a fault/error was displayed in the meter and
thereafter, a supplementary bill of Rs. 4,07,622.60/- was issued to
"Madhav Ice Factory." Upon the threat of disconnecting the power
connection, Madhav Ice Factory deposited Rs. 4,07,625.00/- against the
said bill and also paid other charges on 29/6/10. Thus, Rs. 4,64,040.00/-

(including other charges) of the plaintiffs are deposited with the
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defendant company. The plaintiffs further state that on 2/4/11, in
connection with the inspection dated 29/3/10, a second supplementary
bill of Rs. 9,14,692.61/- was issued after one year. As this bill is illegal, it
should be recovered from the original owner of Madhav Ice Factory.
Since the plaintiff was not the consumer on 29/3/10, and at the time when
the meter was transferred to the plaintiff's name, all dues prior to the
transfer were cleared by the old owner; hence, after the transfer to the
plaintiff's name, the defendant is entitled to recover dues from the
plaintiff after the agreement with her. As plaintiff has regularly paid the
bills after the meter was transferred to plaintiff name, the present suit is
filed seeking a declaration that the defendant has no right or authority to
recover the supplementary bill of Rs. 9,14,692.61/-. Furthermore, the
Plaintiff has prayed for permanent injunction to restrain the Defendant, its
servants, agents, or officers from disconnecting the Plaintiff's electricity
connection with Consumer No. 80501/55096/8 and has disputed the bill,

and also prayed for the costs of the suit and any other appropriate relief.

The process of the suit was duly served upon the defendants and the
defendants have filed their written statement vide Exh. 11, wherein they
have pleaded that the plaintiff's suit is not true and is not maintainable.
The defendant has admitted the fact that the Plaintiff is consumer of their
company. However, defendant has denied the allegations made against it
in the suit. Defendant has further stated that when the officers of the
defendant company inspected Madhav Ice Factory in the presence of the
plaintiff, the electricity meter showed a reading anomaly. During this test,
the anomaly 'A¢dTPPddPddPPO00" was detected. As the internal
mechanism of the meter had been tampered with, it was observed that the
plaintiff had made an arrangement such that despite the power

consumption being ongoing, the consumption would not be recorded in
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the meter and the meter would be bypassed. Upon finding that power
theft had occurred, an inspection report was prepared in the presence of
the plaintiff. According to the details of the checking sheet, the meter
along with the cable wire was seized. As per the rules of the electricity
company, after deducting the seasonal period and adding the preceeding
three months, a power theft bill of Rs. 4,07,622.60/- was sent to Madhav
Ice Factory, which was paid on 29/6/10 along with charges towards
reconnection and minimum charges, and thus the electricity connection
was restored. The plaintiff purchased Madhav Ice Factory and changed
its name to Paramveer Ice Factory. The plaintiff had executed an
undertaking (bond) in favor of the company stating that if any decision is
rendered in the future regarding a criminal case against them or Madhav
Ice Factory, or if any company dues arise or any legal issue occurs,
plaintiff shall be liable and the company’s decision shall be binding upon
them. Based on this, the meter of Madhav Ice was transferred to the
plaintiff. An undertaking exists in favor of the company that if any
company dues arise in the future, the plaintiff is bound to pay it. It is
further stated that regarding the supplementary bill given to Madhav Ice,
the Superintending Accountant (Revenue) of the defendant’s office
pointed out a calculation error in the bill given to the plaintiff and
instructed to provide a revised bill. Consequently, the revised
supplementary bill amount came to Rs. 9,14,692.61/-, and after deducting
the amount previously paid, the plaintiff was liable to pay the remaining
supplementary bill amount of Rs. 5,07,070.01/- to the defendant
company. Despite this, the plaintiff did not pay and has challenged the
bill in the present suit. Since the plaintiff cannot be granted such relief
and has filed a false suit, the defendant has prayed for a declaration that
the Plaintiff is liable to pay the revised bill amount, interest, and

reconnection charges, and has also prayed for a decree in defendant’s
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favor for the recovery of these sums.

4. The trial court framed issues and recorded its findings to those issues,

which are as under:

4(A)

(&)

Issues:-

2l i€l Aiclld 52 8 &, A1 s1A udldIElA dI /v / 201l A% AIVH
3. 6,17, SER-5/— UdAlg] Adigxs yaell old ayd Anyq
ydlai€la s ess 211s12 a1ef]?

. 2 gigl A1ofld 2 B F diglall oA SolsAal 2loASR SUT UsHIG

udlaigle] A aAd ddl udldig] esseR ofell?

. g g€l 2A10fld 2 & 5 udldIglRA A10d dl. R/ v/ 20601 A%¥q] 31.

G,7, §ER—-5/ —Udlg ofld ASIUEUR V7

. g di€lall er1dial YR 51€ g 223Ul o1t oS B7?
. 2 dIE] Hiodl HYoioll 5 oY S ElE ANUYI GSSER B?
. 20 §SH 2ol gSHalIy ?

4(B) The Trial Court has recorded its findings to the above issues as under:
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5.  The parties have produced following evidences before the trial court:

A)  Oral as well as documentary evidence on behalf of plaintiff :-
131(;" Particulars E);l;;?lt

1 |Affidavit of the witness Parsotambhai Keshavbhai 25

2 [True copy of Power of Attorney in the name of the Plaintiff 36

3  [True copy of Supplementary Bill 37

4  [True copy of Receipt 38

5 [True copy of receipt for payment of Reconnection Charges 39

6 [True copy of receipt for payment of Energy Charges 40
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7 [True copy of receipt for payment of Agreement Fees 41

8 True copy of receipt for payment of Deposit amount as per 4
Agreement
True copy of Notice issued by Defendant to pay Revised

9 . 43
Supplementary Bill

10 [True copy of Bill received along with the Notice 44

11 [True copy of Village Form No. 2 in the name of the Plaintiff | 45

True copy of application for transfer of electricity

12 . 46
connection
True copy of Undertaking (Bond) given by Madhav Ice
13 47
Factory to Defendant
14 [True copy of Reply to Notice given by the Plaintiff 48
15 [True copy of Gate Pass 66
16 True copy of Sale Deed No. 122/2010 dated 30-01-2010 for 67

Survey No. 1286/1 of Village Mangrol

17  [True copy of receipt for payment of Document Copy Fees 68

Copy of the charge sheet in the case filed against the
Plaintiff under Sections 135, 138, and 150 of The Indian
18 [Electricity Act (Criminal Case No. 237/12), along with the 114
order of the Special Judge (Electricity) dated 09/09/2023
under Exhibit-1 and the certified copy of Exhibit-46

B) Oral as well as documentary evidence on behalf of Defendant :-

;l(;'. Particulars E’;‘;‘?“
1 |Affidavit of witness Pravin Ratilal Dulera 87
2 |Affidavit of witness Utkarshkumar Chandrakant Sutariya 102
3 |Affidavit of witness Pithabhai Ramsibhai Karangiya 108
1 |Original Site Inspection Report (Place Rojkam) 60
2 Original Inspection Report 61
3 Original Annexure-4 (Details of seized items) 62
4  |Original Calculation Sheet 90
5 Office copy of Power Theft Bill issued to Plaintiff 91
6 |Office copy of letter accompanying Power Theft Bill 92
Office copy of Revised Supplementary Bill issued to

7 . 93
Plaintiff

8 |Office copy of letter accompanying the Revised Bill 94

9 Office copy of letter written for payment of Revised Bill 95
Office copy of Undertaking (Bond) given by Plaintiff to

10 96
Defendant

11 |Original calculation sheet of the First Power Theft Bill 97
12 Original calculation sheet of the Revised Bill 98
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13 Original Postal Acknowledgement of First Bill 99

14  Original Postal Acknowledgement of Revised Bill 100

15 Original application for transfer of Madhav Ice Factory 64
name

16 Original Undertaking (Bond) written by Plaintiff 63

17 Original Revised Office Order for appointment of Panel 101
/Advocate K T Dubey

18 [True copy of Circular from Corporate Office, Rajkot 106

19 |Original Laboratory Report of the Plaintiff's meter 107

The trial court observed that the plaintiff side has dismissed the suit on

20.11.2024 whereby it has passed following operative order:

= A gs —ii
1) di€loll e1d] A1€]] ofIHYR SAIHI 2419 .
2)  eldiall v dIglA Udldiglal YsAdl AHal dol &Jd v dBl nd
eila19gdl,
3)  §SH YOl §SHalY €Y.

It is this judgment and decree which is under- challenge in this appeal.

The process of this appeal was duly served upon the respondent and the
respondents appeared before this court through the L.d. Advocate.

The record of the Trial proceedings has been called for by this Court.
Heard the 1d. advocates for the parties.

The appellant has challenged the Judgment and decree mainly on the
grounds mentioned in the memo of appeal and the same has been argued

by the Ld. Advocate for the appellant which can be summarized as under:

The appellant submits that the lower court erred, misjudged and
misinterpreted the evidence and legal provisions, and failed to properly
consider the plaintiff's pleadings, documentary evidence, and witness

testimonies. The appellant has taken contention as per their grounds
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raised in memo of appeal and have prayed that the court may accept

plaintiff’s contention, reverse the lower court's judgment, and grant any

other relief deemed necessary. The appellant has relied upon on the

principles laid down in following judgments:

10.

11.

AIR 2000 H. P. 11; H.P. Horticultural Produce Marketing and
Processing Corporation Ltd. V. United India Insurance Company

Ltd. And another, (Note-B).

AIR 2014 MP 173, Smt. Baijantibai Vs. M.P. Kshetriya Vidyut
Vitran Co. Ltd. Bhopal and Ors.

AIR 2013 Allahabad 47, M/s. Venus Stone Crushing Co. & Anr. v.
U. P. Power Corporation Ltd. & Ors..

Shree Vinayak Synthetics Pvt Limited V/s Gujarat Electricity
Board; Citation: 1995 LawSuit(Guj) 73,

AIR 2003 Guj 95; Ashok Textiles V/s Gujarat Electricity Board.
2006 (3) KLT 465; Nirmala Metal Industries Vs K.S.E.B.

AIR 2010 (NOC) 978; Punjab State Electricity Board, Patiala V.
M/s Kissan Rice Mills.

2011 (2) CCC 162 (Raj.); Rajasthan High Court, Rajasthan State
Electricity Board & Ors. Versus Ram Bhakta Hanuman Oil

Industries.

AIR 2009 (NOC) 1836 (PAT.) ; M/s. S.K. Food Product v. Bihar
State Electricity Board having its office situated at Vidhyut
Bhawan & Ors.

1996 (1) GLR- page 15 (Para 3 &6); Shree Vinayak Synthetics Pvt.
Ltd. V. Gujarat Electricity Board.

AIR 1993 Punjab and Haryana 197; Punjab State Electricity
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13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.
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Board, Ludhiana and another, Vs. Ashwani Kumar.

2003 (1) G.L.H 293 (Para 27,28 & 29); Modern Terry Towels Ltd.
Vs. Gujarat Electricity Board and Ors.

2010 Law Suit (Del) 136, (Para 2 to 4); R.P Arora Vs. Union of

India.

2010 Law Suit (Del) 4632 (para 7 and 17); Simplex Concrete Piles
(India) Ltd. Vs. Union of India.

2006 Law Suit (BOM) 901; Veena S Bajaj Vs. Maharashtra State
Distribution Co. Ltd.

2005 Law Suit (CAL) 508; Kawsar Ali Alias Kawsar SK v/s State
of West Bengal.

AIR 2009(NOC) 161 (All.) = 2008 (5) ALJ 383 (DB); Ashok
Kumar and Ors. V. State of U.P. and Ors.

WPA. NO. 1153 of 2023, Sri Angshuman Sarkar Vs. The West
Bengal State Electricity Distribution Company Limited and Others.
(Important para 62 and 63).(Cal) Judgment dated 03/03/2023.

2006 (2) GLR 1580 (Guj.), Note A, B, C, D, E, F and Para 9,16,17;
Torrent Power A.E.C Ltd. V. Gayatri Intermediates Pvt. Ltd.

2022 Law Suit (Cal) 57; Ashok Kumar Maity Vs. West Bengal
State Electricity Board. WPA No. 21298 of 2021. (para 14)

AIR 2009 All. 137; M/s. Citi Hotel Vs. Commissioner Lucknow

Divn., Lucknow and Ors.

AIR 2014 Madhya Pradesh 173; Smt. Baijanti Bai Vs. M.P.
Kshetriya Vidyut Vitran Co. Ltd., Bhopal and Ors.

2012 (3) CCC 153 (Raj.) (Para 20, 22 to 29) ; Manoj Sharma Vs.
Dodhpur Vidyut Vitran Nigam and Ors.
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Argument on behalf of the Respondent in this appeal in nutshell are as
under:

That the Judgment and decree is just and proper. The court has
evaluated all the materials available before it and has decided the suit
considering every aspect of the matter and there is no error in the
judgment of the trial court. Ld. Advocate for the respondent has
submitted that the plaintiff had not produced any evidence to prove their
contention. Thus, the appeal is without any basis and hence the appeal of
appellant be dismissed and there is no requirement of any interference in

the order of the lower court.

I have gone through the pleadings of the parties in the suit proceeding
and have also gone through the evidences produced on record of case and

the judgment and decree passed.

Under above facts and circumstances, following points arise for my
determination:

1. Whether the appellant proves that the Trial Court has not properly
appreciated the facts on record and its judgment and decree is
based upon the assumptions of facts or the facts against the record
or by misinterpretation of legal provisions and is
erroneous/perverse and needs interference of this court ?

2. What order?

My findings to above points are as under:
(1) In Affirmative.
(2) As per final order.

-t REASONS::-

Before entering into the merits of the matter, it is proper to discuss the

scope and ambit of Appeal U/s. 96 of Cr.P.C. under which this petition
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has been filed. In this regard the Hon'ble Supreme Court has laid down

principles in following citations:

1. 2015 0 AIR(SC) 1139; Shasidhar & Others VERSUS Smt.
Ashwini Uma Mathad & Anr.
(a) Code of Civil Procedure, 1908 — Section 96 r/w Order XLI
rules 31 — First appeal — First appellate court being the final
court of fact, is duty bound to consider all pleadings, arguments
and evidence independently — Instantly, High Court not dealing
with any submissions urged by appellants and/or respondents, nor
taking note of grounds taken by the appellants or cross objections
filed by plaintiffs under Order XLI Rule 22 — Not making any
attempt to appreciate evidence adduced by parties — No finding as
to whether judgment of trial Court was sustainable or not and if
so, how, and if not, why? — Impugned judgment not sustainable.
(Para 23, 25)

2. 2017 1 JLJR(SC) 167; 2016 12 Scale 902; 2017 2 SCC
415;LALITESHWAR PRASAD SINGH & ORS. Versus S.P.
SRIVASTAVA (D) THR. LRS.

(b) Code of Civil Procedure, 1908 — Section 96 — First appeal —
Appellate court is the final court of facts — Its judgment must
reflect application of mind by recording its findings supported by
reasons — The first appellate court, while reversing the findings of
the trial court, must record its findings in clear terms explaining
how the reasonings of the trial court is erroneous. (Para 12, 13)

Thus, the scope of interfering with the order of the Trial Court in appeal
is well established and this court can interfere only if the Trial Court has
ignored any important evidence or has wrongly appreciated the evidence
on record or there is patent defect in the order or there is an error of
jurisdiction or law or the Trial Court has arrived at findings on

assumptions of facts which are not on record.

From the principles laid down in above judgment, it is also clear that this

Appellate Court must apply its mind to the facts/evidences produced on
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the record of the Trial Court.

After going through pleadings of the parties before the Trial Court and
the evidences produced in this matter during the trial, the uncontroverted
facts which have came on record are that the defendant company is a
company registered as per law and it supplies electricity to its consumers.
It is also undisputed fact that the plaintiff had made application to
transfer and provide electric connection and upon plaintiff’s application,
electric connection has been provided by the defendant with consumer
number 80501/55096/8 and it is L.L. Industrial type 91 horsepower
electricity connection. This admitted fact is also supported by the

documentary evidences produced on record.

However, there is dispute regarding the fact that whether the
plaintiff has manipulated the meter provided by the defendant and
whether plaintiff has committed electric theft and has unauthorizedly

consumed electricity.

Thus, it becomes very important fact that in which manner the plaintiff
have committed theft and what are evidences to prove those facts.

The case of the defendant is that when there is anomaly
condition with XDT then it is to be treated as hanged condition of the
meter due to subjecting meter to some external means which means that
upon displaying of code XDT, the same is to be treated to be a case of
electric theft. It is alleged by the defendant that same anomaly has been
found in the present case. In this matter the deposition of the officer of
the defendant Pravin Ratilal Dulera recorded vide Exh.-87 and in his

cross-examination, he has stated as under:
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HiPRIN YSIA dl.aR /0 /0101l A¥Y] %Y WY &. Al
Eldiofl SIA ¥ €2aIdY Y SAIHI AHIdd & d Usl As vl
e2d1A%H| HIZ] SIS ¥oUIA el ST A1Ad at€fl. A did i)
8 5, Al 19l ¥ d AHJall ol PyalRYlA elvid s B.
ol 140t gxolRlal Uo &R Y¢lloll €141 Sdlall Al WA B ol
datiel auR 284 Hi2 [Qeidfly sA3efl Hy3l Adidfl ey &.
QaipNla sAall s siRIUIdS dxad] gla 8. siRivids
gogaiRelal 2cfl 254 Hlofl €19 $UI & GiUIY $AI Ad| B
8 dofl Hal Higld]l oefl. A diddll Hal Higld] o2l 5, 21317]
Suofl ARl dl.39/03/R00Vdll A%all A1 2158 44:13]
sudllatl sl 2lEsiAla S2dl 254 Yellall €191 elvid sl
Adl 8 A 2ol A8l A1E GlelR UIsdIHi 2A41Ad 8. A did
U3l 8 5, GUI AMBSR ediRl ¥ AA1SIA 2152 UIsdIHi 2419 dof
AHHR UIdol Sdigf &1} 8. A did U3l 8 5, ¥ d AlEsR] Ui
¥2cl 280l e1d] sdlofl Adl 2Iudlall §[ESIR &l ded]
SHoll €1d] SAI S GRAIY S HI2 Ad | A(EsIR A U5, A
SIA E1d] SUI Aol GiRUIY SAUI olRIK gRyolRal A9 Adl
g1dd ! AESIEA Adl 2AH10d & 5 5H?2 doll dalal AHigldl & 5
$H? AdI AdIdall YYIGHI ¥RIY © F, Adl AN B, A did
uil 8 5, Als AomA 24l AglHd dloid Asdieghs xS
siuRRe 1514 Adl AHAUd &1 Al SIS Ut A1 SIA Y SANH
A19d otefl. A did vl 8 5, AsTor A4 3 Hle: 2o A4 §
&1%R of &dll Aol Al 280 GUR Hal AcilRedHi g] siRldle]l &Jd
Aol Hal d Higld] atell. A did Uil 8 %, calI1S A1 oS
SICS 221R% d AUHRI SIRIEAWI Ales 8. A did Uil 8 5,
Sdiglol A1A siweld] 54 Evid SAUIHI A1Ad & Al d 1.
gaA. 34 o 40/29 &l Uoslol 8. A did uil & 5. slef asiel
slRsollel &Jd &l dal Yoir&IMd SAUIHI AHI1A R S|
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tdRl Ales UIRl 31. 200/ —dll U BU His] uid
auiddidi 21 & dal dail olyell AHIZ] SUdll £dRl oisS]
SUIHI A1Ad 8. A did Wl B 5, sldal SAuHI AleS His?]
ud dufl 2A410d o &ld dl dal aslsiel Yolr&Md s3] 241ud aigl.
A did vl o€l 5, 21417 sudlla dleoll Y3 uisal Hidl
Aol 8. 21:113) Suell RIgI AlRIgHi ofl slef Sudl] eqRl
1o Yyasl Yl uisdiAi 2A19d] oiefl. A o dsi?l ofld %ida
8. A did Wi 8 5, Al o ofld clalddl Usdl Al sIA SIS
Uldlxsoid ofla ofatid] 21esa Aicindie] ds 2+4Nd &l dg
oad o@ll. A did uil 8 5, 2Hl X diFlW ofld AoidlA
AR 2165 ALY ALY UG UL U & Aol d UYd Sl HI2
oflddi ol yel AudiHi 41d 8. 2l SAH1 uLAH ofld
dl.e3/0U/R0%00 A% AHNUA & ol AR UYH YUid AHH]
ofldol]l Hiarell s2a &dl. sl 24@sR LarRl AHHIF] sANHI
AG SIg Altol AUAIHT A41Ad o] § ol 12l VIR 821 U US.
Ad. oS &l. sudflatl 2A(Es13]al AsTo guid &1%2 w_UI SIES U
ANE &1 Aol d Al S1A Y S} &I} dd] ol Higld] ofell.
21680l IAaigy ofld A1Ud d usdl 2A16sa ofld 243 YdIA]
Sl 5 Aicindlofl ds AU &) F 6ildlR AMNd &l dY Glald
a®fl. A did vl 8 5, 2AlesA sluIRble U2 ofldd] 284 21417]
sudllai oAl sudl €19d 8.

dl.oG/ o /0900l A%all UUx didd 8. A did udl B 3,
A1 URUANHI A 2AduIvi ¥R1dd Aiss] €A1Ad a1€ll. A did
Uil 8 5, Aslol A4 § A16Scl A Auid] of &dll. AIBE ¥RIID B
%, & Asluai of &dl. A did vid] oiefl 3, sldall 191 CiUIY
S41 ol 10} PaiRelal 24dl of &l AH 9l ol A=dlal SIg AUy
Ad AEsd s} of Bl AH Ol dARA YR A[ESR Eld1i
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GRAIY S 8. A did Wil 8 5, El1dioll ¥dIciH A el sd
alef]. Aslol 1ol [AdRAI SIY UIdR dl”l 6d] § 547? doll Hal
Hield] aiel]. A1H10u A il A1dd] 81U B.

Similarly, the witness of the defendant i.e. Utkarshkumar Chandrakant
Sutariya who has been examined vide Exh. 102, has stated in his cross-
examination as under:

& Syl AoWoll B AsTor 281531 d 24 olIs?] sl &l

A did w3l & 5, Aofived] AHI13] SUdflefl HIfAS]ol]l & 20l Al

AHIRI SUofloll 2(ESIZIRA 5% 61%¥d 8. A dI.c/ /090 dl
Aoyall UIud didd 8. A did ul & 5, HI3] A.d.all Ulall of.R
Hi As A1 ¥ A5 AISSI oididd & d As] A18 HIS wov/
g1l ydai €1dd aiefl. 2801 BU] SIS o186 Sl SGI%
s3lal HY AMNA &l 2ol d A AoiiReNHI Y S &l dY Gald
alefl. A did udl o1l 5, HleHi Sisall dsidd RUIRY Ay SIS
2ld HigH udd o &dl. A dia wl & §, Jis-ga i
dauriefl AsdIEHi 2165/ deil MIAMGIEA "AeHd oefl" dY
dud 8. A did uil o8l 5, sidal €1dl AAHIF] SUdlail

ABSRA elvid 52 814 dgf AHal AUl UilE] gailofl 41y

9.

Similarly, the witness of the defendant i.e. Pithabhai Ramshibhai
Karangiya who has been examined vide Exh. 108, has stated in his

cross-examination as under:

Asl AHA § €N GUR 2RJAd &dl. dofielHi § Hle: dgol
JRJIA &dl. AHR s¢ aAlRIU AoilReI]AHi AsTol Hi2 ¥diof & dofl
diRlu di€la AMdAH AUdIHT 219 8. di€lal AoReIHI BI1%R
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‘A1 HIZ AMdH! ofiZ]H sd &1 dofl Ald YRl 441 SI13 Y
S 814 5 53 d IRl AlaHi alel]. A did Uil 8 5, A 2”7
BUR Aslal HI2 AR—dI AR UIURIZ] g s ddl aligy sldiehs
5 Aol 2801 GuRell Hofl 241Ad of &g. A did U3l & §, A4]
AoilReINAHI AsTal Hi2 2R-AA! RIR AHIY SIT 16 SlAIgs AHIE
dgfal 211 of &dli § AcilReIAHI el 2419 SISl Hofl 2419d
ol &d. A did U3l 8 5, AoiiReIAHi cligy SldIEghs § UIGRUR]
agf 2% dg gogdoe d@dlislal Hle: 222 sl AH1dd aefl. A
did il 8 5, Hle: 2281o1 AoiiRed] AHH17] sT.ofl HidIslel] &
ol dHl AR 520l AESRIA $2% 01 & ol d % e
222 52 8 Aol AAURI YRl AHHI1Z] 53U, ofl A[ESE] AN &, A
did vl 8 %, 21 Hle: gasdlsd dousea 22801 Hie 3SR
SAIMT A19d ol A did vl & 5, 1 Hlex AHHR i
Adofizedldi 222 I olle Ao SIS AofizedlHi 222 sAINMI
A1Ad of€fl. 241 H122 Ad Aos &l si. of &g. A did vl & 5 4|
HeHi ¥ sIs A1dd & d Ad Aes 2l si. ol HleWi sls 2419
8. A did uil o2l 5, Ad Jes &l Hle—Hi vl AH199lal
AISRHS SREN gRlcyl 8l 8. A did Uil 8 5, Al Fsiel
AUIHI A1dd &g d glsJHi] UIdR dIA 2419d] &dl. A did
ui & 5, Hle: 222 sl A sI sidld] sd o edl.
AoilReHi ([AfsA215] sAUIHT 2419d &dl. a [AslAAIgle) 285
1 Elloll §13 Y SA B § B

A4Id 1= d Hol v at@l. dHIRA dHIZ] AdUIAH] FRNAd AR SIS
dHIZ] si. oll dl.oc /oK /a0 oll URUAHI £211dd o8] 2

A1 1= Al Udol] 242 HIF] AAUIAHI FRIAA AR SIS ASEH
ABclal AUl oididd ol ug AeiiHdllaHi A udlatl 43S
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22lal 21, s, s, 2l vdg e} dl o1ed ga5Elsell Guldl
Hlezofl Aalindl &al A YA ey dY udHi exidd B,
AH I¥RAd A¥AHI IRAd ASR UIGR SlREleye sl
Hie sd ¥ [Qerel wisd 8. Jl.o.dlAl.Ad. RgrR olo sl
Hi YRl 11 % M SRall (ol 814 5 53 d A ol si. Hi olls?] o
s eld1ell sel g otel. A did uidl 8 %, A3 2280 Gu 2AJdl
AR Hledll cliey UARYUMAHI S §8IR sA &l dY YLl
AI1Ad of &g. A did Uil o2l 5, e vidd AR doiRelHi
Hlerdll AifAAs ulRRadlHi I 3812 ¥1dl HAM of &dl. A
did Wil 8 %, AcilRedlal dle: A19601 Ald duivAi 2419d1 d
ORICR HIgH usdl. A did Uil 8§ 5, dledl UlaiRle] 222
SAUIHT AIAA d YRl GRIGR HIgH uddl. A did u3l oell 5,
211 ¥ ofld 219dIAHI 241dd d dl.oc—-%090 dll Uudoall
AIUR AUYIHI A41Ad. A1 ofld A g2y s2g. AHIA 241 ofld
dl. Rc—03-3090 ofl A¥ ASIA K2G doll AIYR AHANUG. Al
ofld 2AIudl usdl A1esa Mdlxsad ofld 2l Yoaell Hi2
oIl ANUE &l dY olald of &g. A did Uil 8 5, 191y
sigfoid ofld 21l EdiAi 2419d. 2 did u?l oiefl &, 216Sall
Hledial glsHi vl Hl2l [QydlA qA1ddl eldiefl 241 Ales
A1A V&) elssadini e2a1de Gel s3] A AIgluai 2% sl B.
A did Uil 8%, 1 Ales 1A A SIFER] sABIE evid sl B
ol dHl #IF] Yoilof] &AA 5 3H A Hol e oiefl. &I Hal AUlE
oefl &, A dl.RF—R—¢ ol A% U.SI2HI Ylofl A1Ud 5 5a1.
A did vl 8 5, afledll Hiclls] 242413] 5.1 81 B.
Thus, it is clear that in the deposition of the defendant’s officers /
witnesses, there is no allegation of any physical damage to the meter and

the allegation of the defendant is based upon error/ anomaly displaying

in the meter.
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Thus, the only evidence of electric theft is the error code displaying in
the meter, which is nothing but a technical and software aspect of the
meter. Therefore, to prove that this type of error will reflect only in case
of electric theft and not in case of any fault in the meter or in any other
circumstance, a technical person having knowledge of software used in
the meter was required to be examined. However, neither any engineer of
L & T Company has been examined nor any independent Engineer
having knowledge of such software has been examined. Even the meter
has not been inspected by the Electrical Inspector or any other
independent person having knowledge of software of meters. It is not
claimed by any of the defendant’s witness that they have knowledge of
software used in L. & T meters. From Exh. 106, it also transpires that the

anomaly is appearing only in meters manufactured by L. & T company.

So far as the contention of appellants regarding testing of meter by
Electrical Inspector is concerned, principles have been laid down with
regard to requirement of inspection of meter by Electrical Inspector in

following Judgments:

1. AIR 2003 Guj 95; Ashok Textiles V/s Gujarat Electricity
Board.

2. 2006 (3) KLT 465; Nirmala Metal Industries Vs K.S.E.B.

3. AIR 2010 (NOC) 978; Punjab State Electricity Board,
Patiala V. M/s Kissan Rice Mills.

4. 2011 (2) CCC 162 (Raj.); Rajasthan High Court, Rajasthan
State Electricity Board & Ors. Versus Ram Bhakta

Hanuman Oil Industries.
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From the principles laid down in the above judgments, it is clear that
only the Electrical Inspector is authorized person for meter testing and
without testing of meter by him, it cannot be held that the plaintiff has
committed any theft of electric energy. The above principles are laid
down under Old Electricity Act considering sec. 26 of the old Act.
However, any corresponding new section has not been inserted in the
new Act. However, it is settled legal position of fair practice that in case
of electric theft by using meter, the meter is should be tested by Electrical
Inspector or any independent agency more particularly when objection is
taken. However, it is admitted fact that the meter was not sent for testing
to Electrical Inspector or any independent agency. Hence, there is clearly

breach of the principle of fair practice.

Among these documents produced by the defendant, the document which
are relevant to throw light on the manner of electric theft are the
documents produced vide Exh. 106, 60, 61. The document produced vide
Exh. 106 is the letter of the Chief Engineer (Tech), PGVCL, Rajkot

wherein there is mentioning of :-

“ The common pattern observed in MRI data of meters tempered
with such external devices is as under:

1.xxxxx

2.XXXXX

3. Meter records anomaly and “TXDT” appears in the anomaly

string (L & T make meters).”

However, in Checking sheet produced vide Exh. 61, there is mentioning
of anomaly as “ AddPXDTPddddp000”. Thus the anomaly found at the
time of preparing checking sheet is not TXDT but was
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APddXDTPPPddP000. Same facts comes on record in the Rojkam
produced vide Exh.-60.

Thus, the code which has reflected in the meter is also not exactly same
as mentioned by the letter of Chief Engineer (Tech), PGVCL, Rajkot
which is produced. It is not mentioned in this document that there might
be other characters along with the said code. Hence the same cannot be
treated to be the same error code. Hence as per this document also the

code is not exactly matching.

Thus, it is not proved from any of the document that the code which is
allegedly anomaly i.e. XDT, appears only in case of electric theft and it
will not reflect in any other circumstance. Moreover, the alleged code is
also not exactly matching with code found in present case. Hence, it
cannot be said with certainty that the plaintiff has committed electric
theft and therefore when the theft itself is not proved, the defendant is not
entitled to claim any amount towards supplementary bill which is

prepared considering/assuming theft of electricity.

Further, it is contended that the plaintiff has been acquitted in the
criminal case filed under sec. 135 of the Electricity Act. The appellant
has relied upon the principles laid down in following citations wherein

Effect of Acquittal in criminal Case has been laid down:

1. WPA. NO. 1153 of 2023, Sri Angshuman Sarkar Vs. The
West Bengal State Electricity Distribution Company
Limited and Others. (Important para 62 and 63).(Cal)
Judgment dated 03/03/2023.

2. 2022 Law Suit (Cal) 57; Ashok Kumar Maity Vs. West
Bengal State Electricity Board. WPA No. 21298 of 2021.
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(para 14)

3. AIR 2009 All. 137; M/s. Citi Hotel Vs. Commissioner

Lucknow Divn., Lucknow and Ors.

4. AIR 2014 Madhya Pradesh 173; Smt. Baijanti Bai Vs. M.P.
Kshetriya Vidyut Vitran Co. Ltd., Bhopal and Ors.

In the judgment reported in 2022 Law Suit (Cal) 57; Ashok Kumar
Maity Vs. West Bengal State Electricity Board, in paragraph no. 34 it is

laid down as under :

34.  As such, following the dictum of the Supreme Court in
Executive Engineer (supra) and the Division Bench of this
Court in Basudeb Paine (supra), it cannot but be held that
even an acquittal of the petitioner on the charge of theft
levelled under Section 135 of the 2003 Act, on the test of
evidence beyond reasonable proof, does not ipso facto
exonerate the petitioner from the civil liability cast under
Section 126 of the 2003 Act, which is subject to the more

liberal test of preponderance of probability.

Thus, in the above judgment Hon’ble High Court has relied upon on the
principles laid down by the Hon’ble Supreme Court and has dismissed
the writ petition of the consumer. Thus, merely because the plaintiff has
been acquitted in criminal case, the same is not sufficient to exonerate
plaintiff from civil liability. Thus, the principles laid down by Hon’ble
Supreme Court in the judgment referred to in the citations relied upon by
the appellant, is against the appellant. As such plaintiff cannot be
exonerated from civil liability on the ground of acquittal in criminal

case .


https://indiankanoon.org/doc/90633360/
https://indiankanoon.org/doc/124046987/
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17.  So far as issuance of provisional bill under sec. 126 of the Electricity Act

is concerned, the said provision reads as under:

126. Assessment.— (1) If on an inspection of any place or
premises or dfter inspection of the equipments, gadgets, machines,
devices found connected or used, or after inspection of records
maintained by any person, the assessing officer comes to the
conclusion that such person is indulging in unauthorised use of
electricity, he shall provisionally assess to the best of his judgment
the electricity charges payable by such person or by any other
person benefited by such use.

(2) The order of provisional assessment shall be served upon the
person in occupation or possession or in charge of the place or
premises in such manner as may be prescribed.

[(3) The person, on whom an order has been served under sub-
section (2), shall be entitled to file objections, if any, against the
provisional assessment before the assessing officer, who shall,
dfter dffording a reasonable opportunity of hearing to such
person, pass a final order of assessment within thirty days from
the date of service of such order of provisional assessment, of the
electricity charges payable by such person.]

(4) Any person served with the order of provisional assessment
may, accept such assessment and deposit the assessed amount
with the licensee within seven days of service of such provisional
assessment order upon him:

Thus, in this matter the defendant has not issued provisional bill as
required under sec. 126 of the Electricity Act and hence there is breach of

mandatory provision.

Further the plaintiff no. 2 Purshotam Keshavbhai Khorava has been

examined vide Exh. 25 and he has stated

1 SIHall dI€] HIRI Ucoll Y11, § HIRI UlCotoll UIUR 215 A2l
dils yoiiofl 21y . A did W] & 5, &ld ¥ URHIAR A1
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%523 oA oflxal2 UIQA B A 5523] 2116 HIUd A1SAH 5523l
al1A Aldd] sd]. UH(A2 3523 €les uvell U1d . A did vl
alefl 5, 212118 HIUY A1 5523] Uldd] edl dHi A dLl
JoiNeld ¥aiciieS Alalel IP(ER adl. HIYY AHIgH §s23Ai
201G YN FIcHY AlelRl Aol Ao o iAlER] SIA
sl edl. A did uidl oefl 5, Hyg qgA FseHi §
gglgesdl dil3 sid sdl edl. 21 did Uil ol 5, H14d 21
3sedla ulddie]l sudll £diRl di.Re/3/090 ofl A% VSO
&Y AR § 6% &dl. A did U] & 5, HIUY Al §selol
dl.RG/3/090 ofl A% AST Y dail AAofitIal UIUR AUlR]of
ofld 291l 2419, A did Wil ol 5, Higd A1 SH 5,
% dl.RC/3/R090 ol sl 3523]al Ui AH41Ad ofldof]
AgAUIal ofld AuUIHI AHIAd A AHTRA WRH (AR A1
3sedloll oA oflya’l Udigdl 5se3] vile sed IR AUATRA
A, A did uil & 3, HIUd Al $sedlall oA ¥ (A
SolsRual &g d UHIAR A1 s2dlall alld 2loASR SAUI HI2
AUHIRA 22 AN AiIS—v9 ol €2dIdY Hlal GidIddIHi
A B dal dAHi YN Alalelol agr HiRl qel & du
2o & Al1eflAlefl Al B, A did Wil B 5, AiIs—v¥9 dla|
A1z4uid GUR Uil of.2 ofl RI—3 GUR AY aull A0 & 5
“AHHlol 6 Y sls [Qy Ale] Yaefl ofld HAd o1efl ug
AS. AL A1R.Hi dUd 31.7,09, SRR—Co Aed $, 100, SH
siui¥le s3] 21udl daR ¢lA 2a ([Qaid]l s3A €A 5,
C1[AvyAHi A1 2431 SIS URI 12 5 AR AR oI Yflotl 44 &S]
A8 Al AHHI3 (A Fisiel dicsidls ulg s3] Ayl

[Qaid] s31A A,
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Thus, the plaintiff no. 2 Purshotam Keshavbhai Khorava who has been
examined vide Exh. 25, has stated that plaintiff has not committed any
electric theft. However, the initial burden to prove the facts constituting
electric theft lies upon the person asserting fact and not upon the person
denying it and when, as discussed herein-above, the defendant has failed
to prove that the plaintiff has committed electric theft, then the evidence

of the plaintiff need not be dealt with in details.

Further the appellants have raised dispute that if complaint is registered
u/s. 135 of the Electricity Act, then civil suit is not maintainable. The
defendant has relied upon on the principles laid down in following

judgments:

1. WPA. NO. 1153 of 2023, Sri Angshuman Sarkar Vs. The
West Bengal State Electricity Distribution Company
Limited and Others. (Important para 62 and 63).(Cal)
Judgment dated 03/03/2023.

2. 2006 (2) GLR 1580 (Guj.), Note A, B, C, D, E, F and Para
9,16,17; Torrent Power A.E.C Ltd. V. Gayatri Intermediates
Pvt. Ltd.

3. 2012 (3) CCC 153 (Raj.) (Para 20, 22 to 29) ; Manoj
Sharma Vs. Dodhpur Vidyut Vitran Nigam and Ors.

However, with regard to jurisdiction of civil court in case of electricity

theft, Hon’ble Supreme Court has laid down as under:

North Delhi Power Limited (Now Known As Tata Power Delhi
Distribution Ltd.) Versus Devinder Singh; 2017 (0) AIJEL-SC
63368

6. It is clear from a perusal of the aforesaid sections that the
Special Electricity Court acts as a Court of Sessions and has been
set up to try offences that are committed under the Act. By no
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stretch of imagination can it be stated that a civil suit would be
within the jurisdiction of such Court. We are, therefore, of the
view that the impugned judgment deserves to be set aside.

Thus from the above principles it is clear that suit claiming amount
toward Electric theft is to be tried by civil court of the ordinary
jurisdiction. As the principles laid down by Hon’ble Supreme Court will
prevail over the judgments of any Hon’ble High Court, therefore, the
submissions of the appellant with regard to jurisdiction of civil court is

not tenable under law.

It is contended by the appellants that the defendants had cited 11
Judgments but those judgments were not dealt with by the trial court.
After going through the judgment of the trial court, it appears that the
trial court has not appropriately dealt with the judgments relied upon by
the defendants. I am of the view that each judgment of the defendant was

required to have been dealt with by the trial court.

Discussions on other citations relied upon by the appellants:

In the case of Shree Vinayak Synthetics Pvt Limited V/s Gujarat
Electricity Board; Citation: 1995 LawSuit(Guj) 73, there was error in the
meter and the meter was running slow. This was not due to any act of the
consumer and therefore, the consumer was not liable to pay bill for
electric theft. However, in the present matter the meter was not inspected
by Electrical Inspector and there is nothing on record to show that wheter
the meter was slow and if yes, to what extent. There is also nothing to
show any act on the part of consumer causing the meter to run slow and
therefore, to that extent this judgment is applicable and therefore the

appellants are not liable to pay against bill prepared for electric theft.
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The appellant has relied upon principles laid down in case of AIR 2000
H. P. 11; H.P. Horticultural Produce Marketing and Processing
Corporation Ltd. V. United India Insurance Company Ltd. And another,
which relates to interpretation of provisions of The Companies Act and
there is no interpretation of provisions related to Electricity Department
or Electricity Act and hence, the principles laid down in this judgment is

not applicable to the present matter.

The appellant has relied upon principles laid down in case of AIR 2013
Allahabad 47, M/s. Venus Stone Crushing Co. & Anr. v. U. P. Power
Corporation Ltd. & Ors., wherein it is laid down that bill cannot be
prepared on the basis of report of meter manufacturing company. In this
matter also the defendant had prepared bill on the basis of report of
manufacturing company and not upon the basis of any report of
Electrical Inspector. Hence, the principle laid down in this judgment is

applicable to the suit of the plaintiff.

The appellant has relied upon principles laid down in case of AIR 2009
(NOC) 1836 (PAT.) ; M/s. S.K. Food Product v. Bihar State Electricity
Board having its office situated at Vidhyut Bhawan & Ors., wherein it is
laid down that without testing meter, assessment made can not be held to
be legal . In this matter there is testing of meter but there is nothing in the
said test to justify the anomaly alleged. Hence this judgment is totally in

different context and therefore, it does not apply to present case.

The appellant has relied upon principles laid down in case of 1996 (1)
GLR- page 15 (Para 3 &6); Shree Vinayak Synthetics Pvt. Ltd. V.
Gujarat Electricity Board wherein it is held that testing report of
authorized inspector cannot be brushed aside. In present matter there is
no report of authorized inspector and therefore, the principles laid down

in this judgment is not helpful to the plaintiff.
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The appellant has relied upon principles laid down in case of AIR 1993
Punjab and Haryana 197; Punjab State Electricity Board, Ludhiana and
another, Vs. Ashwani Kumar, wherein the matter was related to wrong
metering and no opportunity was given to the consumer to take objection.
However, in the present matter it is not even proved that the meter was
running slow or there was any fault in giving meter reading. Hence I am
not discussing the principles laid down in this judgment as the same are

not applicable to present case.

The appellant has relied upon on principles laid down in case of 2003 (1)
G.L.H 293 (Para 27,28 & 29); Modern Terry Towels Ltd. Vs. Gujarat
Electricity Board and Ors., wherein the seal of meter was broken and
thus there was physical damage to the meter and in that context also it
was observed that the appellant is not liable for theft bill. However, in
present matter there is no even physical damage to the meter. Therefore,
the defendant was required to prove more than mere anomaly in the
meter. Hence, this judgment is applicable to that extent in the present

matter.

The appellant has relied upon principles laid down in case of 2010 Law
Suit (Del) 136, (Para 2 to 4); R.P Arora Vs. Union of India which relates
to service condition of employee and any principle related to theft of
electric energy is not laid down in this judgment and therefore, principles

laid down in this judgment is not applicable in the present matter.

The appellant has relied upon principles laid down in case of 2010 Law
Suit (Del) 4632 (para 7 and 17); Simplex Concrete Piles (India) Ltd. Vs.
Union of India, which relates to matter based upon contract and any
principle related to theft of electric energy is not laid down in this
judgment and therefore, principles laid down in this judgment is also not

applicable in the present matter.
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The appellant has relied upon principles laid down in case of 2006 Law
Suit (BOM) 901; Veena S Bajaj Vs. Maharashtra State Distribution Co.
Ltd. which relates to bill prepared on the based of meter reading and any
principle related to theft of electric energy is not laid down in this
judgment and therefore, principles laid down in this judgment is not

applicable in the present matter.

The appellant has relied upon principles laid down in case of 2005 Law
Suit (CAL) 508; Kawsar Ali Alias Kawsar SK v/s State of West Bengal
and AIR 2009(NOC) 161 (All.) = 2008 (5) ALJ 383 (DB); Ashok Kumar
and Ors. V. State of U.P. and Ors., wherein it is laid down that without
issuing provisional bill u/s 126 of The Electricity Act, final bill cannot be
prepared. In present matter also any provisional bill has not been
prepared and therefore, principles laid down in this judgment applies to

present matter.

Thus, in the fact of this matter the defendant has not examined any
software expert to prove that the code displaying on the meter is error
caused due to theft of electricity only and it does not display in any other
situation and the meter has also not been tested either by Electrical
Inspector or by any other agency having knowledge about the software
installed in meter. Hence in this matter it is not proved that the plaintiffs
have committed electricity theft and therefore defendant is not entitled to
amount towards supplementary bill or interest thereupon and hence my
findings to issue no. 1 to 3 and 5 is in Affirmative and my finding to

issue no. 4 is in Negative.

Thus, considering above facts and circumstances, it is clear that the trial
court has not properly appreciated the evidence on record to arrive at its

findings to the issues and has committed grave error in holding that
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plaintiff has not proved the contention of the suit / plaint and hence the
same requires interference of this court therefore, my finding to point no.

1 is In affirmative.

Under the facts and circumstances discussed herein above, I pass

following order in interest of justice for point no. 2 :

--ORDER:-

1. The present appeal is hereby allowed.

2. The Judgment and decree passed in Special (Ele.) Civil Suit No.
47/2019 on dtd. 20.11.2024 by the Principal Senior Civil Judge,
Keshod is hereby quashed and set aside by this order.

3. The plaintiffs’ suit is decreed in favour of plaintiff.

4. It is held that the defendant is not entitled to recover the
amount mentioned in  Supplementary  bill/revised
Supplementary bill, dated 29/03/2010 & dated 02/04/2011

respectively, issued by defendant from the plaintiff.

5. The defendant is hereby directed to abstain from
disconnecting the electric supply for non-payment of the
amount of Supplementary bill/revised supplementary bill

above mentioned.

6.  The parties of this appeal do bear their own costs.
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7.  Decree be drawn accordingly.

8.  The record and proceeding of the Trial Court along with copy of

this judgment be remitted back immediately.

Pronounced and Signed in open Court today, this 27" day of March, 2026.

Date : 27/03/2026. [SANJAY DHRUVAKUMAR PANDEY]
Place : Keshod. 2nd Additional District Judge, Junagadh at
e Keshod.

[UIC No. GJ00579 ]
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