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Appearance:-

Ld. Advocate for the Appellant. : Mr. D V Kumbhani
Ld. Advocate for the Respondent. : Mr. KT DUBEY

Subject: Appeal U/s. 96 of CPC to set aside the Judgment and decree passed in
Special Civil Suit No. 34/2019 dtd. 21.11.2024 by the Principal Senior
Civil Judge, Keshod.

-::JUDGMENT::--

1. The appellant (original defendant), being aggrieved and dissatisfied with

the judgment & decree dated 21.11.2024, passed by the Principal Senior

Civil Judge, Keshod, (herein after referred to as Ld. Trial court) in
Special Civil Suit No. 34/2019, has filed this appeal U/s. 96 of CPC.

For the sake of convenience and brevity, the parties shall be

hereinafter referred to in this judgment as per their original status in the

Special Civil Suit No. 34/2019.

2. The brief facts of the plaintiff's suit was as under :

The Plaintiff's are partners in a firm named 'Ratnakar Ice
and Cold Storage' and which is engaged in ice production and cold
storage at Mangrol. The Defendant Company is engaged in generating
electricity and are also supplying and selling electricity to its consumers.
The defendant’s sub-divisional office is located at Mangrol, while the
head office is situated at Rajkot. At the office situated at Mangrol, the
deputy engineer is the head of the office and he is responsible for
administration and providing electric connection and he is recovering the
due amount against the consumption of electricity from its consumer and
providing electric meter to the consumers. The Plaintiff firm has

obtained industrial category electricity connection of 125 Horsepower
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with Consumer No. 80501/55041/0. The plaintiffs are using the electricity
and are regularly paying the bill amount and there is no due to be paid by

the plaintiffs.

The Plaintiff further states that on 10/12/10, the Plaintiff's
electricity meter was removed and on 18/12/10, it was checked in the
laboratory in the presence of the Defendant's officers. At that time,
despite of no fault being found in the Plaintiff's meter, a supplementary
bill dtd. 23/12/2010 for Rs. 11,29,739.45/- was issued. Thereafter the
plaintiffs deposited the said entire amount under protest. Thereafter,
without any reason, the defendant again issued revised supplementary bill
for Rs. 27,16,718.25/- on 02/04/2011. As this bill was illegal and without
authority and against settled principles of law, the plaintiffs challenged
this bill by filing Special C.A. No. 5029/11 before Hon’ble Gujarat High
Court. In the said matter, Hon’ble Gujarat High Court on 05/05/2011
passed Oral Order to the effect that upon furnishing bank guarantee for
the remaining amount of Rs. 15,86,097.25 paise, the electric connection
of the plaintiffs be restored. Accordingly, the Plaintiff furnished the bank
guarantee and the connection was restored. The Plaintiff further states
that in the Special C.A. No. 5029/11, the Hon'ble High Court passed
order dtd. 25/02/2013 and has held that the Special Court has jurisdiction
to decide dispute regarding the disputed bill and has disposed the said
matter. Thereafter the plaintiffs filed Civil Misc. Application no.
553/2013 for direction for extension of time of Bank Guarantee. In this
matter order was passed to extend the time of bank guarantee till

25/03/2013.

Based on these facts, the plaintiffs have instituted the present suit on
various grounds. It is contended that the bill issued by the defendant is

based upon assumptions, the plaintiffs have never committed electric
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theft and have not used any instrument to obstruct the reading of the
electric meter and have not tempered with the meter. There is no history
of any complaint of electric theft against the plaintiffs and the plaintiffs
are regularly paying the bill amounts and there is no complaint of any
fault by the person of the defendant who is taking note of unit
consumption on regular basis. At the time of removing meter, there was
no fault in the meter and at the time of testing of the meter in laboratory,
again no fault was found and it was told there that there is nothing to
worry and they took signature on two printed forms /blank documents.
The electric meter was neither checked by Electrical Inspector nor it was
checked in his presence. The electric bill was not prepared by the
Electrical Inspector. The plaintiffs have not been given opportunity of
being heard and the defendant has not issued notice to the plaintiff to
provide such opportunity. Even any notice was not issued before
disconnection of electric supply and the defendants have violated the self
declared policy and principle of natural justice. The bill is not prepared
by the Assessing Officer and any opportunity was not given to plaintiffs
before arriving at the amount of bill and final bill is not prepared which is

against the law.

It is further contended that the electricity is being used by the plaintiffs
for 7-8 hours only on each day and on one day there is compulsory
power cut and the supply of electricity is not regular and on the
national/religious holidays, the plaintiff’s unit is remaining closed. Any
instrument has not been found from the plaintiff’s place through which
the meter reading can be stopped. The Bank Gurantee is continuing and
if needed, the plaintiffs are ready to extend the date of the Bank
Guarantee. The defendant is having monopoly in supplying electricity
and there was no alternative arrangement for running the Factory. The

defendant has issued bills to adjust their financial deficit and is infringing
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the rights of the plaintiffs and it may permanently close the business of
the plaintiffs. The disputed electric meter belongs to defendant and
therefore, it is the responsibility of the defendant to maintain and take
care of the meter. At the time of installing the meter, the plaintiffs had
asked the defendant not to install meter of L & T Company but the
officers working at that time told that they have been restrained form
installing the meter of any other company and have forcefully installed
the meter of L. & T company. The meter reading cannot be stopped due to
error code appearing in the meter of L. & T. Company and the report of
the company is incorrect in this regard. There is seasonal off in business
of the plaintiffs during period from June to August and bill for the said

period is also included

By submitting these facts, the Plaintiffs have prayed to declare that the
supplementary bill of Rs. 27,16,718.25/- dated 02/04/11, is illegal, void
ab-initio, unconstitutional, without jurisdiction, against provision of law
and without following the principle of natural justice and not binding to
the plaintiffs and the defendant is not entitled to recover the amount of
the bill from the plaintiffs. Furthermore, the Plaintiff seeks a permanent
injunction to restrain the Defendant, its servants, agents, or officers from
disconnecting the Plaintiff's electricity connection under Consumer No.
80501/55041/0 in connection with the disputed bill, and prays for the

costs of the suit and any other appropriate relief.

The process of the suit was duly served upon the defendants and the
defendants have filed their written statement vide Exh. 14, wherein they
have pleaded that the plaintiff's suit is not true and is not maintainable.
The defendant has admitted the fact that the Plaintiffs are consumers of

the defendant company. It came to the attention of the Corporate Office
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of the Defendant Company that power theft was being committed by
many consumers by putting L&T company meters into a 'hanged
condition' using external devices. This was identified by the observation
of codes such as '949672.95' or 'KW KVA KVARH LAG' and the
recording of the anomaly 'LDT" in the meter data. Consequently, a letter
dated 09/02/10 was issued by the corporate office to the Subdivisional
Office to inspect L&T meters. The Defendant further states that based on
this letter, the meter was removed from the Plaintiff's premises on
10/12/10 and it was subjected to a laboratory test on 18/12/10 in the
presence of Bhimjibhai Mavjibhai Khorava. During this test, the anomaly
'AQQQ XDTQQQQO000' was detected. At the time of lab test,
Representatives of the L& T Company were present and they took MRI
of the meter, and subsequently submitted a report on 20/12/10, which
revealed that “Meter is subjected to external device which has lead to
meter in hanged condition, prevent meter to log hourly energy
consumption data appearance or anomaly condition with ‘XDT’ and this
resulted into prevention of reading of actual energy”.

As per the report of L. & T company the plaintiffs without
touching the meter and by using external means put the meter in hang
condition and inspite of consumption of electric energy, the same was not
recorded in the electric meter and thereby the plaintiffs have committed
electric theft. Hence as per A.B.C.D. formula, supplementary bill for Rs.
11,29,739.45 paise was issued, which the Plaintiffs paid with request to
restore their connection. Thereafter, the defendant has restored the
electric connection of the plaintiffs. Thereafter the Divisional Office
pointed out that there is mistake in calculation of supplementary bill and
therefore a revised bill of Rs. 27,16,718.25 paise was issued as per
Divisional Office instructions. After deducting the earlier payment of Rs.

11,29,739.45 paise, a balance of Rs. 15,86,978.80 paise remains
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outstanding. The Defendant contends that the Plaintiff is bound by their
undertaking to pay these dues and that the present suit challenging the
bill is false and should be rejected. The Defendant has filed a Counter-
Claim stating that the protection against disconnection granted by the
Hon'ble High Court of Gujarat in Special C.A. No. 5029/11 has expired.
The defendant has claimed that they have right to disconnect the
electricity supply if the revised dues are not settled. They have also
prayed to pass order declaring that the Plaintiff is liable to pay the revised
bill amount, interest, and reconnection charges, and for decree in their

favour for the recovery of the due amount.

The trial court framed issues and recorded its findings to those issues,
which are as under:

Issues:-

1. g digl A1ofld s2 8 5, udldIglRA 2HUd 31, Y, §,99¢-
U/ — Udlg| dl. 08 /0% /020l A%} oflct ASIRUEU B2

2. | ulA4IElg sIGo2R sAYH SI2 slall uidlall SRERIRMR alIdYR il
uld 897?

3. g UlAdIEle ddoll 516022 SAYH AR YJUR S 8 §, Al dl.
R/%/ 9 A ofldofl 280 4yd Ay i ] @uIx A1 Aagayl
ESSER 87

4. 2] 8SH ol Q| §SHollY ?

The Trial Court has recorded its findings to the above issues as under:
1. asiui.
2. &siRai
3. cisIRui

4, d1v3) &S Yo,

The parties have produced following evidences before the trial court:

A)  Oral as well as documentary evidence on behalf of plaintiff :-
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;l(;'. Particulars E’;‘flt
1 |Affidavit of the witness Rameshbhai Mavjibhai Khorava 50
2 Power of Attorney in the name of the Plaintiff (Xerox) 51
3 |Supplementary Bill (Xerox) 52
4 |Payment Receipts (Total 4) (Xerox) 53
5 Receipt of the amount deposited by the Plaintiff (Xerox) 54
6 |Revised Supplementary Bill (Xerox) 55
7 Bank Guarantee Receipt dated 19/07/12 (Xerox) 56
8 [Bank Guarantee Receipt dated 20/07/12 (Xerox) 57
9 Order of Gujarat High Court in SCA No. 5029/11 dtd c8

05/05/11 (Xerox)
10 Order of Gujarat High Court in SCA No. 5029/11 dtd 59
25/02/13 (Xerox)

11 Order in CMA No. 553/13 dtd 12/03/13 (Xerox) 60

B) Oral as well as documentary evidence on behalf of Defendant :-

13:;'. Particulars E’;‘;{T“
1 |Affidavit of witness Pravin Ratilal Dulera 125
2 Affidavit of witness Pritiben Sanjivbhai Vaidya 189
3 |Affidavit of witness Pithabhai Ramshibhai Karangiya 190
4 |Original Site Inspection Report (Place Rojkam) 61
5 |Original Lab Inspection Report (Old Removed Meter) 62
6 Original Lab Inspection Report (New Installed Meter) 63
7  Office copy of Plain Paper Seal 64
8 Original Meter Seal Checking Report (Proforma No. 15)| 65
9 |Original Reading Data Sheet (Old Meter) 66
10 Original Gate Pass 67
11 Original Three Phase Meter Testing Report 68
12 Original Reading Data Sheet (Old Meter) 69
13 Office copy of Calculation Sheet for Power Theft Bill 70
14 Office copy of Power Theft Bill 71
15 Office copy of covering letter sent with Power Theft 7

Bill
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16 Original Letter by Plaintiff requesting installments 73

17 Original Indemnity Bond / Undertaking by Plaintiff 74

18 Original Inspection Report of Reconnection of Meter 75

19 Xerox of FIR (Power Theft) registered against Plaintiff 76

20 Office copy of Revised Supplementary Bill 77
Office copy of covering letter with Revised

21 . 78
Supplementary Bill

22 Original Site Inspection Report (Sthal Rojkam) 79

23 Original Disconnection Inspection Report 80

24 Original Meter Reading Sheet (Removed Meter) 81
Meter Seal Checking Report (Proforma 15) (Removed

25 82
Meter)

26 |Office copy of Plain Paper Seal 83

27 |Original Disconnection Order 84

28 Original Inspection Report for Meter Re-installation 85
Re-connection Meter Seal Checking Report (Proforma

29 15) 86

30 Re-connection Site Inspection Report (Place Rojkam) 87

31 (Original Meter Reading Sheet (Removed Meter) 88

32 Original Gate Pass 89

33 Original Reconnection Order 950

34 |Gujarat HC Order in SCA 5029/11 (Xerox dtd 05/05/05)| 91

35 Gujarat HC Order in SCA 5029/11 (Original dtd 9o
11/02/13)

36 Xerox of Bank Guarantee provided by Plaintiffs 93

37 Undertaking/Indemnity Bond given by Plaintiff to 94
PGVCL

38 Notice for Revised Bill Payment (Office Copy) 95

39 |Notice for Revised Bill Payment (Office Copy) 96

40 True Copy of PGVCL Corporate Office Letter (Dated 128
09/02/10)

41 [True Copy of Site Rojkam (Dated 10/12/10) 129

42 [True Copy of sheet of newly installed meter 130

43 [True Copy of sheet of old removed meter 131

44 True Copy of Plain Paper Seal Note 132
True Copy of Meter Seal Checking Report (Proforma

45 133
No. 15)

46 [True Copy of Reading Data Sheet of the meter 134

47 [True Copy of Gate Pass 135

48 True Copy of Phase Meter Testing Report (Meter 136

removed 10/12/10)
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49 [True Copy of L&T make Meter Reading Sheet 137

50 True Copy of Calculation Sheet for theft units 138

51 [True Copy of MRI Data Sheet (Total 10 Pages) 139
True Copy of L&T Company Report regarding

52 Y 140
Plaintiff's meter
True Copy of Site Rojkam for Removal of Meter for

53 141
power theft

54 True Copy of Meter Reading Sheet (Removed Meter) 142

55 True Copy of Calculation Sheet for power theft bill 143

56 True Copy of Power Theft Bill issued to Plaintiff 144

57 True Copy of letter sent with Power Theft Bill 145

58 True Copy of letter by Plaintiff requesting installments 146
True Copy of Undertaking given by Plaintiff to

59 147
Defendant

60 True Copy of Inspection Report of reconnection of 148
meter

61 True Copy of Meter Reading Sheet of reconnection 149

62 True Copy of order to restore/start electricity meter 150
True Copy of FIR (Rajkot P.S. CR No. 2875/10) against

63 - 151
Plaintiff

64 [True Copy of Muddamal (Seizure) Receipt 152
True Copy of Corporate Office Letter regarding Revised

65 Bill 153

66 [True Copy of Calculation Sheet for Revised Bill 154

67 [True Copy of Reminder Bill (Revised) 155

68 [True Copy of letter accompanying Revised Bill 156

69 True Copy of Site Rojkam of meter disconnection 157

70 [True Copy of Inspection Report regarding disconnection| 158

71 [True Copy of Meter Reading Sheet of removed meter 159

72 [True Copy of Proforma No. 12 (Removed Meter) 160
True Copy of sheet showing seal details in Plain Paper

73 161
Seal form

74 [True Copy of Disconnection Order for non-payment 162
True Copy of Inspection Report (Installation per HC

75 163
order)

76 [True Copy of Proforma No. 15 (Meter Details) 164

77 True Copy of Site Rojkam regarding reconnection of 165
meter

78 [True Copy of Meter Reading Sheet (Dated 06/09/11) 166

79 True Copy of Gate Pass for meter from Divisional 167

Office
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80 True Copy of order to restore supply per HC order 168

31 True Copy of Gujarat High Court order in SCA 5029/11 169
(05/05/11)

82 True Copy of High Court order dated 11/02/13 170
True Copy of Bank Guarantee provided by Plaintiff per

83 171
HC order
True Copy of Undertaking given by Plaintiff to

84 . 172
Defendant office
True Copy of notice given to Plaintiff for payment of

85 : h 173
revised bill

36 True Copy of Gujarat High Court order in SCA 5029/11 174
(12/03/13)
True Copy of notice to Plaintiff for payment of revised

87 bill 175
True Copy of GERC Notification of the Respondent

88 : 176
office

89 [Xerox of Reply to the Notice given by Plaintiffs 179

90 Original Computerized Ledger (Plaintiffs' Account) 180

91 (Office copy of letter seeking permission to file suit 181

92 |Original Permission/Sanction granted to file suit 182

93 [Office copy of Legal Notice given to Plaintiffs 183

94 True Copy of Approval by Company Secretary to file 187
suit

The trial court observed that the plaintiff side has dismissed the suit on

21.11.2024 whereby it has passed following operative order:

= A gsH —i
1) di€loll €1d] 218 ol1HYR SAIHI 2419 B.
2)  udldiglofl s1Go22 1] 1. Ul. Al. 2152 9 3d 12 (1) Hyol
ol 1HYR SAIHI 2419 B.
3) eldlall v dIElRA Udldiglal YsAdl el dol &Ad v dBl d
cila1gdl,
4)  8SH Y¥O §SHolIY E1RY.

It is this judgment and decree which is under- challenge in this appeal.
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The process of this appeal was duly served upon the respondent and the
respondents appeared before this court through the Ld. Advocate.

The record of the Trial proceedings has been called for by this Court.
Heard the 1d. advocates for the parties.

The appellant has challenged the Judgment and decree mainly on the
grounds mentioned in the memo of appeal and the same has been argued

by the L.d. Advocate for the appellant which can be summarized as under:

The appellant submits that the lower court erred, misjudged and
misinterpreted the evidence and legal provisions, and failed to properly
consider the plaintiff's pleadings, documentary evidence, and witness
testimonies. The appellants have taken contention as per their grounds
raised in memo of appeal and have prayed that the court may accept
plaintiffs’ contention, reverse the lower court's judgment, and grant them
any other relief deemed necessary. The appellants have relied upon on

the principles laid down in following judgments:

1.  AIR 2000 H. P. 11; H.P. Horticultural Produce Marketing and
Processing Corporation Ltd. V. United India Insurance Company

Ltd. And another, (Note-B).

2. AIR 2014 MP 173, Smt. Baijantibai Vs. M.P. Kshetriya Vidyut
Vitran Co. Ltd. Bhopal and Ors.

3. AIR 2013 Allahabad 47, M/s. Venus Stone Crushing Co. & Anr. v.
U. P. Power Corporation Ltd. & Ors..

4.  Shree Vinayak Synthetics Pvt Limited V/s Gujarat Electricity
Board; Citation: 1995 LawSuit(Guj) 73,

5. AIR 2003 Guj 95; Ashok Textiles V/s Gujarat Electricity Board.

6. 2006 (3) KLT 465; Nirmala Metal Industries Vs K.S.E.B.
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AIR 2010 (NOC) 978; Punjab State Electricity Board, Patiala V.
M/s Kissan Rice Mills.

2011 (2) CCC 162 (Raj.); Rajasthan High Court, Rajasthan State
Electricity Board & Ors. Versus Ram Bhakta Hanuman Oil

Industries.

AIR 2009 (NOC) 1836 (PAT.) ; M/s. S.K. Food Product v. Bihar
State Electricity Board having its office situated at Vidhyut
Bhawan & Ors.

1996 (1) GLR- page 15 (Para 3 &6); Shree Vinayak Synthetics Pvt.
Ltd. V. Gujarat Electricity Board.

AIR 1993 Punjab and Haryana 197; Punjab State Electricity

Board, Ludhiana and another, Vs. Ashwani Kumar.

2003 (1) G.L.H 293 (Para 27,28 & 29); Modern Terry Towels Ltd.
Vs. Gujarat Electricity Board and Ors.

2010 Law Suit (Del) 136, (Para 2 to 4); R.P Arora Vs. Union of

India.

2010 Law Suit (Del) 4632 (para 7 and 17); Simplex Concrete Piles
(India) Ltd. Vs. Union of India.

2006 Law Suit (BOM) 901; Veena S Bajaj Vs. Maharashtra State
Distribution Co. Ltd.

2005 Law Suit (CAL) 508; Kawsar Ali Alias Kawsar SK v/s State
of West Bengal.

AIR 2009(NOC) 161 (All) = 2008 (5) ALJ 383 (DB); Ashok
Kumar and Ors. V. State of U.P. and Ors.

WPA. NO. 1153 of 2023, Sri Angshuman Sarkar Vs. The West
Bengal State Electricity Distribution Company Limited and Others.
(Important para 62 and 63).(Cal) Judgment dated 03/03/2023.



10.

11.

12.

14/35 RCA 47/2024

19. 2006 (2) GLR 1580 (Guj.), Note A, B, C, D, E, F and Para 9,16,17;
Torrent Power A.E.C Ltd. V. Gayatri Intermediates Pvt. Ltd.

20. 2022 Law Suit (Cal) 57; Ashok Kumar Maity Vs. West Bengal
State Electricity Board. WPA No. 21298 of 2021. (para 14)

21. AIR 2009 All. 137; M/s. Citi Hotel Vs. Commissioner Lucknow

Divn., Lucknow and Ors.

22.  AIR 2014 Madhya Pradesh 173; Smt. Baijanti Bai Vs. M.P.
Kshetriya Vidyut Vitran Co. Ltd., Bhopal and Ors.

23. 2012 (3) CCC 153 (Raj.) (Para 20, 22 to 29) ; Manoj Sharma Vs.
Dodhpur Vidyut Vitran Nigam and Ors.

Argument on behalf of the Respondent in this appeal in nutshell are as
under:

That the Judgment and decree is just and proper. The court has
evaluated all the materials available before it and has decided the suit
considering every aspect of the matter and there is no error in the
judgment of the trial court. Ld. Advocate for the respondent has
submitted that the plaintiff had not produced any evidence to prove their
contention. Thus, the appeal is without any basis and hence the appeal of
appellant be dismissed and there is no requirement of any interference in

the order of the lower court.

I have gone through the pleadings of the parties in the suit proceeding
and have also gone through the evidences produced on record of case and

the judgment and decree passed.

Under above facts and circumstances, following points arise for my

determination:
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1. Whether the appellants proves that the Trial Court has not
properly appreciated the facts on record and its judgment and
decree is based upon the assumptions of facts or the facts against
the record or by misinterpretation of legal provisions and is
erroneous/perverse and needs interference of this court ?

2. What order?

My findings to above points are as under:
(1) In Affirmative.
(2) As per final order.

-t REASONS::-

Before entering into the merits of the matter, it is proper to discuss the
scope and ambit of Appeal U/s. 96 of Cr.P.C. under which this petition
has been filed. In this regard the Hon'ble Supreme Court has laid down

principles in following citations:

1. 2015 0 AIR(SC) 1139; Shasidhar & Others VERSUS Smt.
Ashwini Uma Mathad & Anr.
(a) Code of Civil Procedure, 1908 — Section 96 r/w Order XLI
rules 31 — First appeal — First appellate court being the final
court of fact, is duty bound to consider all pleadings, arguments
and evidence independently — Instantly, High Court not dealing
with any submissions urged by appellants and/or respondents, nor
taking note of grounds taken by the appellants or cross objections
filed by plaintiffs under Order XLI Rule 22 — Not making any
attempt to appreciate evidence adduced by parties — No finding as
to whether judgment of trial Court was sustainable or not and if
so, how, and if not, why? — Impugned judgment not sustainable.
(Para 23, 25)

2. 2017 1 JLJR(SC) 167; 2016 12 Scale 902; 2017 2 SCC
415;LALITESHWAR PRASAD SINGH & ORS. Versus S.P.
SRIVASTAVA (D) THR. LRS.

(b) Code of Civil Procedure, 1908 — Section 96 — First appeal —
Appellate court is the final court of facts — Its judgment must
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reflect application of mind by recording its findings supported by
reasons — The first appellate court, while reversing the findings of
the trial court, must record its findings in clear terms explaining
how the reasonings of the trial court is erroneous. (Para 12, 13)

Thus, the scope of interfering with the order of the Trial Court in appeal
is well established and this court can interfere only if the Trial Court has
ignored any important evidence or has wrongly appreciated the evidence
on record or there is patent defect in the order or there is an error of
jurisdiction or law or the Trial Court has arrived at findings on

assumptions of facts which are not on record.

From the principles laid down in above judgment, it is also clear that this
Appellate Court must apply its mind to the facts/evidences produced on

the record of the Trial Court.

After going through pleadings of the parties before the Trial Court and
the evidences produced in this matter during the trial, the uncontroverted
facts which have came on record are that the Defendant company is a
company registered as per law and it supplies electricity to its consumers.
It is also undisputed fact that the plaintiffs had made application to
provide them electric connection and upon their application, they have
been provided electric connection by the defendant with consumer
number 80501/55041/0 and it is L.L. Industrial type 125 horsepower

electricity connection.

However, there is dispute regarding the fact that whether the
plaintiffs have manipulated the meter provided by the defendant and
whether plaintiff have committed electric theft and have unauthorizedly

consumed electricity.
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Thus, it becomes very important fact that in which manner the Plaintiffs
have committed theft and what are evidences to prove those facts.

The case of the defendant is that when there is anomaly condition
with XDT then it is to be treated as hanged condition of the meter due to
subjecting meter to some external means which means that upon
displaying of code XDT, the same is to be treated to be a case of electric
theft. It is alleged by the defendant that same anomaly has been found in
the present case. In this matter the officer of the defendant has stated
similar facts in his examination-in-chief. The defendant’s officer
Pravinbhai Ratilal Dulera who has been examined vide Exh. 125 has

stated as under:

HiIPRIN YSIA dl.9R /0 /0101l A¥Y] % HWY &. Al
Eldiotl SIA ¥ €2aIdY Y SAIHI AHIdd & d Usl As vl
e2d1d%HI HIZ] SIS w2y 1A Ael U] 211dc o], A did w3l
8 %, Al €Al ¥ d AHJll oG S¥alRYA Elvid Sd D).
ol140f golRlal uo &R Y¢lloll €14l Sdlall Acll /A B ol
dotiefl deR 284 Hi2 [Qeidfl sA3efl Hy3l Adidfl el 8.
Qi sAall &8s siRIVIAS gxad] gla 8. siRivids
gogaiRelal s2cfl 250 Hlofl €191 U1 & GiUIY $AI Al B
8 doll Hal Hieldl aell. 21 diddl] Hal Hield] o2l 5, 21A17]
Suofl 4Rl dl.39/03/R00Vdll A%all A5l 215 44H13]
sudllatl sl 2GRl Sedl 284 Yol €191 evid sdIf]
Adl 8 A el A1slA AH1E iR UIsdIHi A1dd 8. A did
Uil 8 5, GUR AMBSR edRl ¥ AA1SIA 152 UIsUIHi 2419 dof
AHHR UIda $dlcf &1) 8. A did Wl 8 5, ¥ d ABsR] Ui
¥2cl 2530l e1d] sdlofl 2Adl AIudlall §[EsIR &l ded]
2SHoll 1] SAUI'S GRAIY S HIZ Ad | A(EsIR AN 5. 2
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SIA E1d] SUI Aol GiRUIY SAI allRIe goyoiral 12y Ad|
g1dd ! AESIEA Adl 2AH10d & 5 5H? dofl dalal Higldl & 5
$H? AdI AdIdall YYIHI ¥RIY © F, Adl AN B, A did
w3l 8 5, Als AovA Ul AglHd dloid Asdigf» s
siuRRe 114 Adl AHAUd &1 Al SIS Ut 241 SIA Y SANH
A19d otefl. A did vl 8 5, AsTor A4 5 Hle: 201 A4 §
&1%R of &dll ol A&l 280 GUR al AcilRedHi g siRidle]l &A™
dofl 3ol ad aHigld] o2l A did Wil B 3, calIS A1 oS
SIcs 22RY A AAHRI SIYEA0I AIES B. A did Uil ] 3,

diglofl A1A SI¥EIR] 34 E1vid SUIHT AH1AA & 2al d 4. JA.
5A of 37/99 &l Uosla &. A did v B 5. sl asiel
slRsollel &Ad &1} dal YoiR&UIMd SAUIHI A4I1A R S|
tdRl Ales UIRl 31. 200/ —dll 23U BU sl uid
Aduiddidi 21d & dal dail olyell AHIZ] SUdll £dRl oSS
SUIHI A1Ad 8. A did Wl B 5, sldal SAuHi AleS His?]
ud dufl 2A410d o &ld dl dal asisiel Yolr&d s3] 241ud aigl.
A did vl el 5, 21417 Sudlla dleall Y3 uisdr Hiol
Aol 8. 21412 Suofl RIdIY ARIHI ofl® I SUd] taR
dl Y2498) Y2l uisdidi 211dd) odl. A o dsyA? ofld ¥ Ad
8. A did vl ® 3, Al oA ofld claliddl Ysdl 1 1A SIE
Wdlxad ofld clalid] 216sa Aiciadid] ds +#Nd &1 dg
oad o?fl. A did ui 8 5, AAH ¥ dIRIW ofld clal1d]A
AR 2185 Ul AR UG UL WY B ol d YA SAI HI2

ofldai ollZl yer 2udidi 219 8. 21 SAHT ueH ofld
dl.R3/0U/R090011 A% AIUA & Aal AR UYH duid AHHIA
ofldofl siorell sed edl. cuRralie ofly ofld d1.2 /¥ /2094 dl
Ao AUYIAHT 2419 8. A did Uil 8 5, oflddl] diflviel] 43113
Al 9dd sdiofl 5129013 3 & 1 B. Aol AMEsKE] Ll
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AAKR] sAAHi A S A18ial AT 211Ad il F Fot1€]]
UIdR 821 Y B, Ad. os Zl. sudlall 24(Esidlal AsT duid
81%R 8dI SIg Ust AIUM 1) Aol d Al S1A Y s &I} dd]
Hal Higld] oell. Alesal gy ofld AUNE d Usdl AIESal
ofld 243 ydRrl sul 5 Aiciadid] ds ANd &l 5 dllR
ANE &l dd olad aiefl. 2 did v & 5, 21651 SlUIBle U
ofldof] 283 24313] SuUdllai w1 sl €19d 8.

dl.oG/ o /0900l A%all U didd 8. A did udl B 3,
A1 URUSIAHI A AU IRAHI ¥RIAd Aiss! e11Ad ai€ll. A did
Uil 8 5, Aslol A4 § A16Scl A Auid] of &dl. AIBE ¥RI1ID B
%, & Asluai of &dl. A did vid] oiefl 3, sldall 191 CiUIY
S41 ol 10t goiRelal 24dl of &l AH 8l ol ddlal SIg U1
Ad AMEs5d s} of Bl AH Ol AR YR A[ESR Eldii
GRAUIY S 8. A did Wl 8 5, €ldicll ¥dIGiH A A8l S
ot€fl. AsTor il [ARdRHI SIT UIdR dIl &dl § 337 doll Hoal
Heldl atefl. 21310 31d il 2H19d] &ld 8.

Similarly, the witness of the defendant i.e. Pritiben Sanjaybhai Vaidya
who has been examined vide Exh. 189, has stated in his cross-
examination as under:

sld & (Acifl sA3, 32ME vild 2% ooy . A did uid] &
%, aldd Adigxns ofld coldd d ugdl uel A As dld
Slot1dg &g. uddl ofld ololldd &g dofl 284 § i sel g o1el
5 vy ofld 1Vl ololldg &g d § sel QI del. Aaigxs ofld
3] 2A16Sal SIE Uit dASAR & § 3H d Y S oflElA ANUd §
53 d 296fl Hal HilBd] otefl. A did uil & 5, ¥ diRlW ofld
gy sUIAHI AH1Ad d dRlvell 2HA1R] 2168 Ul Hidiell 21
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g o1 8. yeH ofladi sg daoll Sesyagicioll oja adl d &
A6 dl sel ug. Al Adixgds ofld el Guell clelidd i
A1dd & d § sal 2Ig aial.

Similarly, the witness of the defendant i.e. Pithabhai Ramshibhai
Karangiya who has been examined vide Exh. 190, has stated in his

cross-examination as under:

AsPl quid § alikel gxoiR dlS HidRIO 2IBatdi HIZl 5%
oieddl adll. deileedlai g Hle: dgal ARl adll. A did vl &
%, AoilReAAHI s¢ drRlv AslorAl ¥dig & dofl el 2421Ge
201680l ¥Rl SAIHI A1 &, A did Wil ] 5, &lddll [sA1H]
Avfla el 21680 S & § 5 doll AlUld Yurdl 241 SI13 2%y
S 5 34 dA A Hal AlE o], A A did vl B 5, dolReIHi
Si6d SlAIgxs § UIUAR] g A% dg gogdoe ddlisla e
222 S4U1HI A1dd o1, A did vl B 5, A dofiedlAi Js]ol
HIZ AR RIR 1Y SIS AIed Sld1Egfx § Altiot 418 def 213dl
de¢f oA of &dll & AoiReNHI vl A1g SI Sldigxs § Aol
Holl 2419d of &g. A did Uil B §, 122 220 AciiRed] AHA 1]
5. ofl #1c1Slofl & 210l A1 AHIR] 8. ol AABSIRNA] 2% A9
& ol d ¥ HleR 222 SO ol AU YLl AHIR] §]. al
AUGsE] AT B, A did ul & 5, 2 Hle: dgasllsd
gouseral 22221 Hi2 315 sa1Ai 2419d o€l A did ui oiel]
5, Al Hlex AHR R AoliReIH| 222 Uyl GllE oA SIS
AoiiReIHI 222 SAHT AH1Ad €], Alze wRIA 8 5, e
Ad.Aos 2l §. o HIsAdd &g ol dail AUl ANAd B. A did
uidl & 5, Al e AaAese] g, Hi A5 sd @iy doll el
A16sal s o], A did ui & 5, JAdAes] A Hd 5
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211850l Uldloll AoiiRedlai dle: 222 sdl duid &1%2 284l HI2
AMd el s3d o &d] 2ol dell 2] i 6192 WdI of &di. A
did U3l 8 5, Al A}AdAMesZ] ). A dUR s} AUie 3l
A909NH1 AR s52d & d A3 Hal d Hilkd o &dl. A1 Hle?
Ad oS &l 5. o 6. 1 did Uil B § 1 i ¥ sls 241dd
& d Ad Jos &l 5. ofl H123i sis 2419 8. A did vidl otell 5,
Ad Aos 2l HleJAHi vl 219dial 21SRHS SRR @Rllcl
gl 8. A did Wil & 5, dle: 222 s41Hi A wd s siH(13)
sd o edl. AoilReHi [AlSAAIs] sUIHT A1Ad § 54 A Hal
AdlE o]

= aHR aHR] AaAURMHI ¥eNdd AR sis ddid] §. ol
dl.oc/oR /0 ofl URUHI £21dd ofell?

1= A1 Uolofl e HIZ] ARAUIRIHI YRIAA KRR SIS VSEXH
A5alsl 2ARuil cidIdd ofell udg AatHdlHi d uelall 24s 28Il
AsslZlooo AHddl el dl cigd gasels Aldaiell Gudldl
(Afs2) lerell dofincll &1 sUAHI 2A41Ad &1 dY Ui
e2ida 8.

A YA AYUHI ¥R ASR UIUR SlRElwYe 5dl
HIe §d ¥ [Qeien uisa 8. Ul.o.dl.dl.AAd. Ry oo 5.
Hi Uel Al % USRI (o] &1 5 34 d A ofl® si. Hi dllsd] o
sed eldiefl sel Qi oiel. 21 did vl aigl 5, HAd of &dl. A
did wdl B 3. "Hle: vldd cuiRr doiRedlAi e Hled
Aifdes uRRAdlHi S §esR Wl 3, Aoilvedlai HleR 2119l
Ald aurRiAi 119d1 d oRIoiR HigH uSdl. A did uwil B 3,

Hl2rall UIdRIE] 222 SAUIni 11dd d YRl GRIGR HIGH USdl.
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Thus, it is clear that in the deposition of the defendant’s officers /
witnesses, there is no allegation of any physical damage to the meter and
the allegation of the defendant is based upon error/ anomaly displaying

in the meter.

Thus, the only evidence of electric theft is the error code displaying in
the meter, which is nothing but a technical and software aspect of the
meter. Therefore, to prove that this type of error will reflect only in case
of electric theft and not in case of any fault in the meter or in any other
circumstance, a technical person having knowledge of software used in
the meter was required to be examined. However, neither any engineer of
L & T Company has been examined nor any independent Engineer
having knowledge of such software has been examined by the defendant.
Even the meter has not been inspected by the Electrical Inspector or any
other independent person having knowledge of software of meters. It is
not claimed by any of the defendant’s witness that they have knowledge
of software used in L. & T meters. From Exh. 128, it also transpires that
the anomaly is appearing only in meters manufactured by L. & T

company.

So far as the contention of appellants regarding testing of meter by
Electrical Inspector is concerned, principles have been laid down with
regard to requirement of inspection of meter by Electrical Inspector in

following Judgments:

1. AIR 2003 Guj 95; Ashok Textiles V/s Gujarat Electricity
Board.

2. 2006 (3) KLT 465; Nirmala Metal Industries Vs K.S.E.B.

3. AIR 2010 (NOC) 978; Punjab State Electricity Board,
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Patiala V. M/s Kissan Rice Mills.

4. 2011 (2) CCC 162 (Raj.); Rajasthan High Court, Rajasthan
State Electricity Board & Ors. Versus Ram Bhakta

Hanuman Oil Industries.

From the principles laid down in the above judgments, it is clear that
only the Electrical Inspector is authorized person for meter testing and
without testing of meter by him, it cannot be held that the plaintiffs have
committed any theft of electric energy. The above principles are laid
down under Old Electricity Act considering sec. 26 of the old Act.
However, any corresponding new section has not been inserted in the
new Act. However, it is settled legal position of fair practice that in case
of electric theft by using meter, the meter is should be tested by Electrical
Inspector or any independent agency more particularly when objection is
taken. However, it is admitted fact that the meter was not sent for testing
to Electrical Inspector or any independent agency. Hence, there is clearly

breach of the principle of fair practice.

Among the documents produced by the defendant, the document which
are relevant to throw light on the manner of electric theft are the
documents produced vide Exh. 128, 129, 131. The document produced
vide Exh. 128 is the letter of the Chief Engineer (Tech), PGVCL, Rajkot

wherein there is mentioning of :-

“ The common pattern observed in MRI data of meters tempered
with such external devices is as under:

1.xxxxx

2.XXXXX

3. Meter records anomaly and “TXDT” appears in the anomaly
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string (L & T make meters).”

However, in Checking sheet produced vide Exh. 131, there is mentioning
of anomaly as “ AddPXDTPddddp000”. Thus the anomaly found at the
time of preparing checking sheet is not TXDT but was
APPPXDTPpPPPpdpp000. Same fact comes on record in the Rojkam
produced vide Exh. 129.

Thus, the code which has reflected in the meter is also not exactly same
as mentioned by the letter of Chief Engineer (Tech), PGVCL, Rajkot
which is produced. It is not mentioned in this document that there might
be other characters along with the said code. Hence the same cannot be
treated to be the same error code. Hence as per this document also the

code is not exactly matching.

Thus, it is not proved from any of the document that the code which is
allegedly anomaly i.e. XDT, appears only in case of electric theft and it
will not reflect in any other circumstance. Moreover, the alleged code is
also not exactly matching with code found in present case. Hence, it
cannot be said with certainty that the defendants have committed electric
theft and therefore when the theft itself is not proved, the defendant is not
entitled to claim any amount towards supplementary bill which is

prepared considering/assuming theft of electricity.

Further, the appellants have submitted that they have been acquitted in
the criminal case filed under sec. 135 of the Electricity Act. The
appellants have relied upon the principles laid down in following
citations wherein Effect of Acquittal in criminal Case has been laid

down:



25/35 RCA 47/2024

WPA. NO. 1153 of 2023, Sri Angshuman Sarkar Vs. The
West Bengal State Electricity Distribution Company
Limited and Others. (Important para 62 and 63).(Cal)
Judgment dated 03/03/2023.

2022 Law Suit (Cal) 57; Ashok Kumar Maity Vs. West
Bengal State Electricity Board. WPA No. 21298 of 2021.
(para 14)

AIR 2009 All. 137; M/s. Citi Hotel Vs. Commissioner

Lucknow Divn., Lucknow and Ors.

AIR 2014 Madhya Pradesh 173; Smt. Baijanti Bai Vs. M.P.
Kshetriya Vidyut Vitran Co. Ltd., Bhopal and Ors.

In the judgment reported in 2022 Law Suit (Cal) 57; Ashok Kumar

Maity Vs. West Bengal State Electricity Board, in paragraph no. 34 it is

laid down as under :

34.

As such, following the dictum of the Supreme Court in
Executive Engineer (supra) and the Division Bench of this
Court in Basudeb Paine (supra), it cannot but be held that
even an acquittal of the petitioner on the charge of theft
levelled under Section 135 of the 2003 Act, on the test of
evidence beyond reasonable proof, does not ipso facto
exonerate the petitioner from the civil liability cast under
Section 126 of the 2003 Act, which is subject to the more

liberal test of preponderance of probability.

Thus, in the above judgment Hon’ble High Court has relied upon on the

principles laid down by the Hon’ble Supreme Court and has dismissed

the writ petition of the consumer. Thus, merely because the appellants


https://indiankanoon.org/doc/90633360/
https://indiankanoon.org/doc/124046987/

17.

26/35 RCA 47/2024

have been acquitted in criminal case, the same is not sufficient to
exonerate them from civil liability. Thus, the principles laid down by
Hon’ble Supreme Court in the judgment referred to in the citations relied
upon by the appellants, is against the appellants themselves. As such
appellants cannot be exonerated from civil liability on the ground of

acquittal in criminal case .

So far as issuance of provisional bill under sec. 126 of the Electricity Act

is concerned, the said provision reads as under:

126. Assessment.— (1) If on an inspection of any place or
premises or dfter inspection of the equipments, gadgets, machines,
devices found connected or used, or dfter inspection of records
maintained by any person, the assessing officer comes to the
conclusion that such person is indulging in unauthorised use of
electricity, he shall provisionally assess to the best of his judgment
the electricity charges payable by such person or by any other
person benefited by such use.

(2) The order of provisional assessment shall be served upon the
person in occupation or possession or in charge of the place or
premises in such manner as may be prescribed.

[(3) The person, on whom an order has been served under sub-
section (2), shall be entitled to file objections, if any, against the
provisional assessment before the assessing officer, who shall,
dfter dffording a reasonable opportunity of hearing to such
person, pass a final order of assessment within thirty days from
the date of service of such order of provisional assessment, of the
electricity charges payable by such person.]

(4) Any person served with the order of provisional assessment
may, accept such assessment and deposit the assessed amount
with the licensee within seven days of service of such provisional
assessment order upon him:

Thus, in this matter the Electric Compnay has not issued provisional bill

as required under sec. 126 of the Electricity Act and hence there is breach
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of mandatory provision.

Further the plaintiff no. 1 Rameshbhai Mavjibhai Khorava has been

examined vide Exh. 46 and he has stated

AHH HIPRIN 2A1A ol 1S AHISH A0S SICS 221% 5523l of 1A
dell s31 gl c0lis A §5230 VEIF A—R0%0 Hi
Asl ST 419d. ASTIA Yuid § oiElRa1H AR-JA. AsToI guid
%s23loll HIRIRAl 8I1%R &dl. a1 AP 5sedlHi A UR
ciRfler ¢lA. KA As g Uld ol yavend Havend
uiRidl dlow Slat9IE Yoot WIRIdl ol A1 HIdD el
AUAMIES VRIA AH AR HRlER] &lA. cllaeiie Hidetlef
HRI ol AR B, A1 552Toll dglde d A &, Hol HIS—
¢/l ¢ /0 ddidgHi AH1d & d Jslal Alea daidl
s & dAi HRI el elliend Haeidoll el & d §
AHNY & ¥ AofsA Y El.AIS—5 ¢l S€.

A did vl & 5 ReolIsR AIPA 3selall alldg
31.19,R€,93C—wU UAlg, UIdRAURg ofld AHudii 2419d.,
Hol HIE-R< /v of dlRIduss oldigdiHi A1d & d Y
ELAIS—90 AHY HIS—¢ /AU of dI¥ARg ofld aidigdiai
A B ¥ Y ELUIS—VA Val HIE-R</AF AdIddIHi 419
d1oA13] ofld 24196 U & X 23H1al UlddIE] SuollA HisAd &
Fofl 241201, 2% €1.2AI5—9R. Hal HIE—¢/A9cAIddIHi 2419
& % A ulddigla 1] ofldall &HI s3] 21Udall U & FHi
HIZ] A8l B ¥ Y E1L.AIS—93. Hol HIE-¢ /¢ AU IH]
A1d 8 ¥ gyl UdS calls AISA AoS SIES 2Rl
AIRflERIol SHYUCAR %% A dufl ANA B F Y E1.AIS—
9%, Hal HIS—¢/AC AldIddIdi A1 &  Isasal 21E &
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FHi HIZ Al B F Y erAis—ou. HR] A1 gl
SI%EIR] STRUIE SUIHT AH1AA B % AS. AL AR, of| aisH HIS—
R¢ /R YUl Y B ¥ Y ELAUIS-9YSF. Ha HIE-RC/RS
oldiddidi 2419 8 ¥ dal Ui Yyoig Adigns Yaell ofla
31.9,25,91¢—U URAlo] AUUIHI AIAA & ¥ ¥ El. AHIS—
9. Hal HI5—]¢ /9GAIYUIHT 1A & ¥ Id1egfx Yaell ofld
H1ofl A2 & ¥ Y El. AIS—9C. Hol HIE-¢ /¢ of A¥SIA
a8l ¢ /e ol slIsasIal ISR AdIddIHi A1 & dHi HIRI
(cl1ef ellieiigol]l A48l & ¥ & AU © F % EI.AIS—9E Al
co. Hal HI5-¢ /30 Hler Aslar Ale cidigdiAi 2419 & Axi
HRI I cflaeigol] 2uel & FRY €l Ais—¢A. Hal HIS-
¢ /39 HleR Al sl AU cididdiai 2419 & dHi HIRl "elef
cllHaiigel] el & ¥ Y E1.AIS—¢R. Hal HIS ¢/ 3R o
A1l YuRAldol] 2015124 SIU] Hal cidigdidi A1 & AAHi HIRI
e HlHo gl el & ¥ %Y EI.AIS—¢ 3. Hol HIS—R< /33
oll SleISaisUaiall ESH GicdIddIHl AHId & ¥ Y EI.AIS— .
Hol HIE-R¢/3v dl ¢ /3¢ oldiddidi 1D & FHI HIS-
¢ /3% ©l R¢ /39 dl gdldxHi HR] el & wal HIS-
¢/ 3¢ 2R 2RI dlulall Age Ui & ¥ Y El.AIS—cU
&l ¢ce. Hal HIE-R¢ /3¢ AldIddIdi A1 & AHI FRIRUI YXO
dos A2 gl alRIgy Gliza?] AUdl xH1R> dl saislal
sciselol sCloll gsH BIFSIe S d Y El.AAIS—Co. Hdl
HIE-R¢ /o AHHIRA algsieHl s U.Aldld AdISRu0f
U0RE /19 ofl AARA A150] oiSH Y & ¥ Y E1.AIS—C. Hol
HIE-R¢ /w1 8lgsieall gl cdigdil 2H1d & ¥ Y
ELAIS-CR. Hal HI5-<¢/wR & slgsicall gSHoll AIER
AHNE Aos INElofl U 2Y & ¥ Y EI.AIS—C3. HI5-¢ /T3
ol oliguuid ANA FHI calIS AHISAH 5523loll AR
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ciofleRlofl A48l & ¥ Y E1.AIS—Cv. Hal HIE-<¢ /T ol
< /U AdIGIHi A1 & % UlAdIElA 410 allEldof] 151
Sl & ¥ 2% E1.2AIS—CU 2idl 5.

A did vl & 5 AHRA ¥ S dlA3all ofld U2 284
CRUIY SA & d sicall gsHell eirRUIg SA 8. A did vl 8 3
Al%ofl dRIW 21> dl¥saisAal UG 8.

Thus the plaintiff no. 1 Rameshbhai Mavjibhai Khorava has been
examined vide Exh. 46, has stated that they have not committed any
electric theft. However, the initial burden to prove the facts constituting
electric theft lies upon the person who asserts existence of the fact and
not upon person who denies the facts. When, as discussed herein-above,
the defendant has failed to prove that the plaintiffs have committed
electric theft, then the evidence of the plaintiff need not be dealt with in

details.

Further the appellants have raised dispute that if complaint is registered
u/s. 135 of the Electricity Act, then civil suit is not maintainable. The
appellants have relied upon on the principles laid down in following

judgments:

1. WPA. NO. 1153 of 2023, Sri Angshuman Sarkar Vs. The
West Bengal State Electricity Distribution Company
Limited and Others. (Important para 62 and 63).(Cal)
Judgment dated 03/03/2023.

2. 2006 (2) GLR 1580 (Guj.), Note A, B, C, D, E, F and Para
9,16,17; Torrent Power A.E.C Ltd. V. Gayatri Intermediates
Pvt. Ltd.

3. 2012 (3) CCC 153 (Raj.) (Para 20, 22 to 29) ; Manoj
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Sharma Vs. Dodhpur Vidyut Vitran Nigam and Ors.

However, with regard to jurisdiction of civil court in case of electricity

theft, Hon’ble Supreme Court has laid down as under:

North Delhi Power Limited (Now Known As Tata Power Delhi
Distribution Ltd.) Versus Devinder Singh; 2017 (0) ALJEL-SC
63368

6. It is clear from a perusal of the aforesaid sections that the
Special Electricity Court acts as a Court of Sessions and has been
set up to try offences that are committed under the Act. By no
stretch of imagination can it be stated that a civil suit would be
within the jurisdiction of such Court. We are, therefore, of the
view that the impugned judgment deserves to be set aside.

Thus from the above principles it is clear that suit claiming amount
toward Electric theft is to be tried by civil court of the ordinary
jurisdiction. As the principles laid down by Hon’ble Supreme Court will
prevail over the judgments of any Hon’ble High Court, therefore, the
submissions of the appellants with regard to jurisdiction of civil court is

not tenable under law.

Discussions on other citations relied upon by the appellants:

In the case of Shree Vinayak Synthetics Pvt Limited V/s Gujarat
Electricity Board; Citation: 1995 LawSuit(Guj) 73, there was error in the
meter and the meter was running slow. This was not due to any act of the
consumer and therefore, the consumer was not liable to pay bill for
electric theft. However, in the present matter the meter was not inspected
by Electrical Inspector and there is nothing on record to show that wheter
the meter was slow and if yes, to what extent. There is also nothing to
show any act on the part of consumer causing the meter to run slow and
therefore, to that extent this judgment is applicable and therefore the

appellants are not liable to pay against bill prepared for electric theft.
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The appellant has relied upon principles laid down in case of AIR 2000
H. P. 11; H.P. Horticultural Produce Marketing and Processing
Corporation Ltd. V. United India Insurance Company Ltd. And another,
which relates to interpretation of provisions of The Companies Act and
there is no interpretation of provisions related to Electricity Department
or Electricity Act and hence, the principles laid down in this judgment is

not applicable to the present matter.

The appellant has relied upon principles laid down in case of AIR 2013
Allahabad 47, M/s. Venus Stone Crushing Co. & Anr. v. U. P. Power
Corporation Ltd. & Ors., wherein it is laid down that bill cannot be
prepared on the basis of report of meter manufacturing company. In this
matter also the defendant had prepared bill on the basis of report of
manufacturing company and not upon the basis of any report of
Electrical Inspector. Hence, the principle laid down in this judgment is

applicable to the suit of the plaintiff.

The appellant has relied upon principles laid down in case of AIR 2009
(NOC) 1836 (PAT.) ; M/s. S.K. Food Product v. Bihar State Electricity
Board having its office situated at Vidhyut Bhawan & Ors., wherein it is
laid down that without testing meter, assessment made can not be held to
be legal . In this matter there is testing of meter but there is nothing in the
said test to justify the anomaly alleged. Hence this judgment is totally in

different context and therefore, it does not apply to present case.

The appellant has relied upon principles laid down in case of 1996 (1)
GLR- page 15 (Para 3 &6); Shree Vinayak Synthetics Pvt. Ltd. V.
Gujarat Electricity Board wherein it is held that testing report of
authorized inspector cannot be brushed aside. In present matter there is
no report of authorized inspector and therefore, the principles laid down

in this judgment is not helpful to the plaintiffs.
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The appellant has relied upon principles laid down in case of AIR 1993
Punjab and Haryana 197; Punjab State Electricity Board, Ludhiana and
another, Vs. Ashwani Kumar, wherein the matter was related to wrong
metering and no opportunity was given to the consumer to take objection.
However, in the present matter it is not even proved that the meter was
running slow or there was any fault in giving meter reading. Hence I am
not discussing the principles laid down in this judgment as the same are

not applicable to present case.

The appellant has relied upon on principles laid down in case of 2003 (1)
G.L.H 293 (Para 27,28 & 29); Modern Terry Towels Ltd. Vs. Gujarat
Electricity Board and Ors., wherein the seal of meter was broken and
thus there was physical damage to the meter and in that context also it
was observed that the appellant is not liable for theft bill. However, in
present matter there is no physical damage to the meter. Therefore, the
defendant was required to prove more than mere anomaly in the meter.

Hence, this judgment is applicable to that extent in the present matter.

The appellant has relied upon principles laid down in case of 2010 Law
Suit (Del) 136, (Para 2 to 4); R.P Arora Vs. Union of India which relates
to service condition of employee and any principle related to theft of
electric energy is not laid down in this judgment and therefore, principles

laid down in this judgment is not applicable in the present matter.

The appellant has relied upon principles laid down in case of 2010 Law
Suit (Del) 4632 (para 7 and 17); Simplex Concrete Piles (India) Ltd. Vs.
Union of India, which relates to matter based upon contract and any
principle related to theft of electric energy is not laid down in this
judgment and therefore, principles laid down in this judgment is also not

applicable in the present matter.
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The appellant has relied upon principles laid down in case of 2006 Law
Suit (BOM) 901; Veena S Bajaj Vs. Maharashtra State Distribution Co.
Ltd. which relates to bill prepared on the based of meter reading and any
principle related to theft of electric energy is not laid down in this
judgment and therefore, principles laid down in this judgment is not

applicable in the present matter.

The appellant has relied upon principles laid down in case of 2005 Law
Suit (CAL) 508; Kawsar Ali Alias Kawsar SK v/s State of West Bengal
and AIR 2009(NOC) 161 (All.) = 2008 (5) ALJ 383 (DB); Ashok Kumar
and Ors. V. State of U.P. and Ors., wherein it is laid down that without
issuing provisional bill u/s 126 of The Electricity Act, final bill cannot be
prepared. In present matter also any provisional bill has not been
prepared and therefore, principles laid down in this judgment applies to

present matter.

Thus, in the fact of this matter the defendant has not examined any
software expert to prove that the code displaying on the meter is error
caused due to theft of electricity only and it does not display in any other
situation and the meter has also not been tested either by Electrical
Inspector or by any other agency having knowledge about the software
installed in meter. Hence in this matter it is not proved that the plaintiffs
have committed electricity theft and therefore defendant is not entitled to
amount towards supplementary bill or interest thereupon and hence my
findings to issue no. 1 is in Affirmative and my finding to issue no. 3 is in
Negative. It is also observed by the trial court that the defendant has not
paid Court Fees for its Counter Claim and the same is not disputed by the
Respondent in this appeal and therefore, my finding to the issue no. 2 is

accordingly in Affirmative.
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Thus, considering above facts and circumstances, it is clear that the trial
court has not properly appreciated the evidence on record to arrive at its
findings to the issues and has committed grave error in holding that
plaintiff has not proved the contention of the suit / plaint and hence the
same requires interference of this court therefore, my finding to point no.

1 is In affirmative.

Under the facts and circumstances discussed herein above, I pass

following order in interest of justice for point no. 2 :

-ORDER:-

1. The present appeal is hereby allowed.

2.  The Judgment and decree passed in Special (Ele.) Civil Suit
No. 34/2019 dtd. 21.11.2024 by the Principal Senior Civil
Judge, Keshod is hereby quashed and set aside by this order.

3. The plaintiffs’ suit is decreed in favour of plaintiff and the

counter claim of the defendant is dismissed.

4. It is held that the defendant is not entitled to recover the
amount mentioned in  Supplementary  bill/revised
Supplementary bill, dated 23/12/2010 & dated 02/04/2011

respectively, issued by defendant from the plaintiff.

5. The defendant is hereby directed to abstain from
disconnecting the electric supply for non-payment of the

amount of Supplementary bill/revised supplementary bill
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above mentioned.

6.  The parties of this appeal do bear their own costs.

7.  Decree be drawn accordingly.

8.  The record and proceeding of the Trial Court along with copy

of this judgment be remitted back immediately.

Pronounced and Signed in open Court today, this 27" day of March, 2026.

Date : 27/03/2026. [SANJAY DHRUVAKUMAR PANDEY]
Place : Keshod. 2" Additional District Judge, Junagadh at
e Keshod.
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