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JFNL TZO[ lJwJFG JSL, zL 0LPS[PX[9P

5|lTJFNL G\P! YL # TZO[ lJwJFG JSL, zL H[PV[,P9]dDZP

5|lTJFNL G\P$ TZO[ lJwJFG JSL, zL JLPJLPpDZ[8LIFP

vvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvv

voo  H  H  D[  g8  oov

s!fP JFNLGF NFJFGL 8]\SDF\ CSLST V[JL K[ S[4 E[;F6 TF,]SFGF T0SF 5L5/LIF

UFDGF B[0 BFTF G\PZ!Z YL Z[JgI] ;J[" G\P!(_sH]GF ;J[" G\P!!5q5{SLv#fGL C[vVFZ[v

RMPDLP !v#$v(# B[TLGL HDLG VF SFDGF 5|lTJFNL G\P! YL # GFVMG[ JFZ;F. NZHH[

5|F%T YI[, CMI VG[ 5|lTJFNL G\P! YL # GFVM ;NZ NFJFJF/L B[TLGL HDLGGM ;\I]ST

SAHMvEMUJ8M VG[ DF,LSL WZFJTF CMI4 ;NZ NFJFJF/L HDLG JFNLG[ J[RF6 VF5JF

DF8[  5|lTJFNL G\P! YL # GFVMV[  pW0L lS\DT ~FP!54__4___qv DF\  ;MNM SZ[,P H[

VJ[HGL ZSD 5[8[ ;]YLqAFGFGF ~FP*45_4___qv JFNLV[ TFP_(q_5qZ_Z# GF ZMH

5|lTJFNL G\P! YL # GFVMG[ ZMS0F R]SJL VF5TF\4 5|lTJFNL G\P! YL # GFVMV[ :JLSFZL

,LW[, VG[ JFNLGF GFD HMU ;NZ NFJFJF/L HDLGGM ;F8FBT SZL VF5[,4 H[ ;F8FBT

TFP_(q_5qZ_Z# GF ZMH GM8ZLzL ;D1F GM\WJFDF\ VFJ[,P

s!P!fP JW]DF\4  VF  SFD[  JFNL  T[VMGL  NFJF  VZHLDF\  H6FJ[  K[  S[4  AFSL  ZC[TL

VJ[HGL ZSD ~FP*45_4___qv A[ JQF"GL V\NZ JFNLV[4 5|lTJFNL G\P! YL # GFVMG[

R]SJL VF5JFGF CTF VG[ VF ZSD JFNL wJFZF R]ST[ SI["4 5|lTJFNL G\P! YL # GFVMV[

JFNLGF GFD HMU NFJFJF/L ;NZ HDLGGM ZHL:80" J[RF6 N:TFJ[H SZL VF5JFGM K[ T[JL

:5Q8TF ;F8FBT sAFGFBTf DF\  SZJFDF\  VFJ[, K[P ;NZ ;F8FBT CF,GM NFJM NFB,

SIF" TFZLB[ 56 VD,DF\ CTMP

s!PZfP JW]DF\4 VF SFD[ JFNL T[VMGL NFJF VZHLDF\ H6FJ[ K[ S[4 NFJFJF/L ;NZ

HDLG AFAT[ 5|lTJFNL G\P! YL # GFVM wJFZF Z:TFGF TYF l5ITGF CSSM ;FY[ JFNLG[

K[J8G]\ ;F8]\  SZJFDF\ VFJ[, K[P VF VUFp 5|lTJFNL G\P! YL # GFVMV[ SM.G[ J[RF6G]\

,BF6 SZL VF5[, GYL T[DH CJ[ 5KL SM.G[ J[RF6 V\U[G\]  ,BF6 SZL VF5JFG]\  GYL

T[JM :5Q8 p<,[B ;NZ ;F8FBTDF\ SZJFDF\ VFJ[, K[P JFNLG[4 VF SFDGF 5|lTJFNL G\P!



Principal Civil Court, Bhesan. : 3 : R.C.S.No.45 of 2023.
Judgement.

YL # GFVMV[ TFP_(q_5qZ_Z# GF ZMH NFJFJF/L HDLG J[RF6 VF5JF AFAT[ ;F8F

BT SZL VF%IF AFN 5|lTJFNL G\P! YL # GFVMV[ 5|lTJFNL G\P$ G[ TFPZ$q_(qZ_Z# GF

ZMH ~FP!Z4)$45__qvDF\ NFJFJF/L ;NZ HDLGGM J[RF6 N:TFJ[H SZL VF5[, K[P H[

J[RF6 N:TFJ[H E[;F6 ;A ZHL:8=FZ SR[ZLGF VG]S|D G\P!!!)4 TFPZ$q_(qZ_Z# YL

GM\WFI[, K[P

s!P#fP JW]DF\4 VF SFD[ JFNL T[VMGL NFJF VZHLDF\ H6FJ[ K[ S[4 JFNLV[ 5|lTJFNL

G\P! YL # GFVM ;FY[  JFNU|:T HDLGGM SZFZ SZL J[RF6 VJ[H 5[8[  DM8L ZSD R]SJL

VF%IF AFN VG[ SZFZ VD,DF\ CMI 5|lTJFNL G\P! YL # GFVMV[ JFNL ;FY[ lJ`JF;3FT

SZL 5|lTJFNL G\P$ G[ J[RF6 N:TFJ[H SZL JFNU|:T HDLGGM SAHM ;M\5L VF5TF VG[

Z[JgI] Z[S0" T[GF GFD[ SZFJ[, CM.4 H[GL HF6 JFNLG[ ACFZYL YTF\ VG[ T5F; SZTF\ TFP

_#q!ZqZ_Z# GF ZMH 5FSL DFlCTL D/TF\  JFNLV[ TFP_5q!ZqZ_Z# GF ZMH ;Av

ZHL:8=FZ  SR[ZLDF\YL  ;NZ N:TFJ[HGL BZL  GS, D[/J[,P  5|lTJFNL  G\P! YL  # GFVMG[

JFNU|:T HDLGGF lJJFN AFAT[ JFNL 5]K5ZK SZJF TYF D/JF HTF\4 5|lTJFNL G\P! YL

#  GFVMV[  JFNL  ;FY[  pwWTF.EI]"\  JT"G  SZL4  JFNLG[  SF-L  D]S[,  VG[  JFNLG[  ~l5IF

*45_4___qv 5ZT GCL\  VF5JFGL  WDSL  VF5[,P  H[YL  JFNLG[  CF,GM  NFJM  ,FJJF

SFZ6 pt5gG YI[, K[4 VG[ JFNLV[ CF,GF NFJF YSL sV[f v 5|lTJFNL G\P! YL # GFV[

5|lTJFNL G\P$ G[ SZL VF5[, ZHL:8Z N:TFJ[H  G\P!!!)qZ_Z# JF/M N:TFJ[H G, V[g0

JM.0 sZNAFT,f SZFJL VF5JF T[DH NFN sALf v 5|lTJFNL G\P! YL # GFV[ JFNLG[ SZFZ

D]HA JFNU|:T HuIFGM ZHL:80" N:TFJ[H SZL VF5[ VG[ JFNU|:T HuIFGM SAHM ;M\5L

VF5[ TYF Z[JgI] Z[S0"DF\ GFD[ SZJFDF\ 5]ZM ;CSFZ VF5[ TYF s;Lf v HM JFNU|:T ZHL:80"

J[RF6 N:TFJ[H ZN' G YFI TM lJS<5[ JFNLV[ 5|lTJFNL G\P! YL # GFVMG[ ;]YLqAFGF

5[8[ VF5[, ZSD ~l5IF *45_4___qv 5|lTJFNL G\P! YL # GFVM 5F;[YL JFNLG[ J;],

V5FJJF T[DH 5|lTJFNLGL CZ[S 5|SFZGL HFT TYF lD<STYL J;], V5FJJF C]SD TYF

C]SDGFD]  SZL  VF5JF TYF s0Lf JFNLGL ZMSFTL ZSDG]  A[gSGF lGID D]HA jIFH

G]SXFGL  AN,G]  V5FJJF  TYF  s.f  NFJFG[  VG]~5  V5FTL  XSFTL  T[JL  CZSM.

;DgIFIL  NFN  V5FJJF  T[DH  sV[Of  VF  NFJFG]  TDFD  BR"  5|lTJFNLVM  5F;[YL
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V5FJJF VZH SZ[, K[P

sZfP ;NZC]\ NFJFGF SFD[ VF SFDGF 5|lTJFNLVMG[ ;Dg;qGM8L;GL WMZ6;Z

AHJ6L YTF\4 VF SFDGF 5|lTJFNLVM T[DGF lJwJFG JSL,zLVM DFZOT[ V+[GL VNF,T

;D1F p5:YLT ZC[, K[P 5Z\T]4 5|lTJFNL G\P! YL # G[ 5]ZTL VG[ jIFHAL TSM VF5JF

KTF\4 5|lTJFNL G\P! YL # GFVM TZO[  JFNLGF NFJF ;FD[  SM. ,[lBT JF\WFvHJFA ZH]

ZFBJFDF\ VFJ[, G CMI4 H[YL 5|lTJFNL G\P! YL # GM JF\WFvHJFAGM CSS A\W SZJFDF\

VFJ[, K[P HIFZ[ 5|lTJFNL G\P$ TZO[ VF\SvZ$ YL JFNLGF NFJFGF JF\WFvHJFA ZH] SZ[,

K[P ;NZ NFJF HJFADF\ 5|lTJFNL G\P$ TZO[ D]bItJ[ V[JL ZH]VFT SZJFDF\ VFJ[, K[ S[4

T[VMG[  VF SFDGF JFNL S[  ;F8FBT AFAT[ SM. HFT DFlCTL GYLP ;F8FBT ZHL:8=[XG

V[S8GL HMUJF. D]HA GM\WFI[, GYLP JW]DF\4 5|lTJFNL G\P! YL # GFVMV[ T[VMG[ NFJF

JF/L HDLGGM J[RF6 N:TFJ[H SZL VF5[, CMJFGL TYF NFJFJF/L HDLG Z[JgI] Z[S0"DF\

T[VMGF GFD[  YI[, CMJFGL CSLSTGM :JLSFZ SZ[, K[  VG[ JW]DF\  H6FJ[, K[  S[4 T[VM

wJFZF NFJFJF/L lD<ST ;\5}6" Z[JgI] Z[S0" T5F;L4 5}6" VJ[HGL ZSD R]SJL VG[ 8=Fg;OZ

VMO 5|M58L"  V[S8GL HMUJF.VMG]\  ;\5}6"56[ 5F,G SZLG[  BZLN[, K[P  T[VM AMGFOF.0

5R["hZ K[4 H[YL T[VM lJ~wW JFNLG[ CF,GM NFJM ,FJJFG]\ SFZ6 pt5gG YI[, GYLP

sZP!fP JW]DF\4  5|lTJFNL  G\P$  NFJF  HJFADF\  H6FJ[  K[  S[4  NFJFJF/L  lD<ST

T[VMV[ 5|lTJFNL G\P! YL # G[ 5}6" VJ[H R]SJL4 J[RF6 N:TFJ[H VG]S|D G\P!!!)q

Z_Z# YL BZLN SZ[, K[4 VG[ lD<ST BZLN SZTF 5C[,F T[VM wJFZF ;NZ lD<STG]\ TDFD

Z[JgI] Z[S0" TYF 8F.8, T5F;LG[ BZLN SZ[, K[P VFD4 T[VM AMGFOF.0 5R["hZ K[P H[YL

NFJF HJFAGL TDFD CSLSTM wIFG[ ,. JFNLGM NFJM BR" ;CLT ZN' SZJF VZH SZ[, K[P

s#fP 51FSFZMGF 51F lGJ[NGM TYF ZH] YI[, N:TFJ[HL 5]ZFJF wIFG[ ,[TF\4 ;NZ

NFJFGF gIFlIS lG6"I DF8[ VF\Sv#_ YL DFZF 5]ZMUFDL lJwJFG gIFIFlWXzL wJFZF GLR[

D]HAGF D]N'FVM 30JFDF\ VFJ[, K[P

!P X]\ JFNL 5]ZJFZ SZ[ K[ S[4 VF NFJFJF/L DMH[ E[;F6 TF,]SFGF UFD T0SF
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5L5/LIFGF Z[JgI]  ;J["  G\P!(_sH]GF ;J["  G\P!!5q#fGL HDLG4 H[G]\

DF5 C[vVFZ[vRMDL !v#$v(# JF/L HDLG 5|lTJFNL  G\P! YL # GL

DF,LSL  SAHF  EMUJ8FGL  VFJ[,4  H[  NFJFJF/L  HDLGGM  ;F8FBT

5|lTJFNL G\P! YL # GFVMV[ JFNLGL TZO[6DF\ ~FP!54__4___qv GL

J[RF6  lS\DT  ,[B[  ~FP*45_4___qv  AFGF  5[8[  :JLSFZL4  T[  AFAT[

TFP_(q_5qZ_Z# GF  ZMH ;LZLI, G\PZZ55 YL  GM8ZL  ~A~ ZHL:8Z

;F8FBT SZL VF5[, K[ m

ZP X]\ JFNL 5]ZJFZ SZ[ K[ S[4 VF SFDGF 5|lTJFNL G\P! YL # GFV[ NFJFJF/L

HDLGG]\ ;F8FBT VD,DF\ CMJF KTF\ 5|lTJFNL G\P$ G[ NFJFJF/L lD<ST

AFAT[ ZHL:8Z J[RF6 N:TFJ[H G\P!!!) YL TFPZ$q_(qZ_Z# GF ZMH

ZHL:8Z J[RF6 N:TFJ[H SZL VF5[, K[ m

#P X]\  JFNL 5]ZJFZ SZ[  K[  S[4 NFJFJF/L lD<STGF ;F8FBTGL ;DI DIF"NF

5]ZL  YFI  T[  VUFp JFNLGL  HF6 ACFZ  5|lTJFNL  G\P!  YL  #  GFVMV[

5|lTJFNL G\P$ GL TZO[6DF\ ZHL:8Z N:TFJ[H SZL VF5[, K[ m

$P X]\ 5|lTJFNL G\P$ 5]ZJFZ SZ[ K[ S[4 T[VM AMGFOF.0 5R["hZ K[ m

5P JFNL NFJF VZHLGF 5[ZFv) DF\  H6FjIF D]HAGL NFN D[/JJF CSSNFZ

K[ m

&P X]\ C]SD VG[ C]SDGFD] m

s$fP p5ZMST D]N'FVMGF gIFlIS lG6"IM GLR[ D]HA K[P

D]N'F G\P ! CSFZDF\4

D]N'F G\P Z CSFZDF\4

D]N'F G\P # CSFZDF\4 
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D]N'F G\P $ GSFZDF\P

D]N'F G\P 5 V\XTo CSFZDF\P

D]N'F G\P & VFBZL C]SD D]HAP

s5fP tIFZAFN4  ;NZ SFD[  JFNL  TZO[  T[DGF  NFJFGF  ;DY"GDF\  GLR[  D]HAGM

DF{lBS T[DH N:TFJ[HL 5]ZFJM ZH] YI[, K[P

DF{lBS 5]ZFJM oo

S|D VF\S ;FC[NG]\ GFD

!P #$ JFNLGF S],D]BtIFZ ,B]EF. ZFDEF. WFW,G]\ lNJFGL SFI"ZLlT
VlWGLID C]SDv!( lGIDv$ VgJI[G]\ 5]ZFJFG]\ ;MU\NGFD]P

ZP 5! ;FC[[N  ZCLDEF.  DCDNEF.  59F6G]\  lNJFGL  SFI"ZLlT
VlWGLID C]SDv!( lGIDv$ VgJI[G]\ 5]ZFJFG]\ ;MU\NGFD]P

N:TFJ[HL 5]ZFJM oo

S|D VF\S N:TFJ[HGL lJUTP

!P #) JFNLGF S],D]BtIFZGFDFGL BZL GS,P

ZP $_ 5|lTJFNL  G\P!  YL  #  GFVMV[  JFNL  HMU  SZL  VF5[,  V;,
;F8FBTP

#P $! NFJFJF/L HDLGGF CSS 5+S GM\WMv)P

$P $Z NFJFJF/L HDLGGM UFD GD]GF G\P* GL SMd%I]8ZF.h0 GS,P

5P $# NFJFJF/L  HDLGGM  UFD  GD]GF  G\P(vV  GL  SMd%I]8ZF.h0
GS,P

&P $$ 5|lTJFNL  G\P! YL  # GFVMV[  5|lTJFNL  G\P$  HMU SZL  VF5[,

ZHL:80" J[RF6 N:TFJ[H G\P!!!)qZ_Z# GL BZL GS,P

tIFZAFN4 JFNL TZO[ VF\Sv55 GL 5]Z;LX VF5L T[VM lJX[QF 5]ZFJM ZH]

SZJF DF\UTF G CMI 5]ZFJM 5]ZM YIFG]\ HFC[Z SZ[, K[P

s&fP ;NZ SFD[ 5|lTJFNL G\P$ TZO[ GLR[ D]HAGM DF{lBS T[DH N:TFJ[HL 5]ZFJM
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ZH] YI[, K[P

DF{lBS 5]ZFJM oo

S|D VF\S ;FC[NG]\ GFD

!P 5) 5|lTJFNL G\P$ EFJGFA[G S0JFEF. N]WFTG]\  lNJFGL SFI"ZLlT
VlWGLID C]SDv!( lGIDv$ VgJI[G]\ 5]ZFJFG]\ ;MU\NGFD]P

tIFZAFN4 5|lTJFNL G\P$ TZO[ lJX[QF SM. DF{lBS S[  N:TFJ[HL 5]ZFJF ZH]

YI[, GYLP VF SFD[ 5|lTJFNL G\P$ G[ 5MTFGF 5]ZFJF ZH] ZFBJF 5]ZTL VG[ JFHAL TS

VF5JF KTF\ lJX[QF SM. 5]ZFJF ZH] ZFBJFDF\ VFJ[, G CMI4 H[YL VF SFD[ VF\Sv! C[9/

TFPZ!q_(qZ_Z5 GF ZMH C]SD SZL 5|lTJFNL G\P$ GM 5]ZFJM A\W SZJFDF\ VFJ[, K[ TYF

5|lTJFNL  G\P!  YL  #  GM  5]ZFJF  ZH]  ZFBJFGM  CSS  A\W  SZJFDF\  VFJ[,  K[P  tIFZAFN

5|lTJFNL G\P$ TZO[ VF\Sv&! GL 5]Z;LX VF5L T[VM lJX[QF 5]ZFJM ZH] SZJF DF\UTF G CMI

5]ZFJM 5]ZM YIFG]\ HFC[Z SZ[, K[P

s*fP tIFZAFN4 JFNL TZO[ VF\Sv&Z YL ZH] ,[BLT N,L, wIFG[ ,LWL T[DH VF

SFD[ JFNL TZO[ T[DGF lJwJFG JSL, zL 0LPS[PX[9GL TYF 5|lTJFNL G\P! YL # TYF TZO[

lJwJFG JSL, zL H[PV[,P9]dDZ TYF 5|lTJFNL G\P$ TZO[ lJPJSL, zL JLPJLPpDZ[8LIFGL

DF{lBS N,L,M ;F\E/JFDF\ VFJ[, K[P  

s*P!fP VF  SFD[  JFNL  TZOYL  GFDNFZ  ;JM"rR  VNF,TGF  Shanti  Devi  (since

deceased) through LRS. Goran vs. Jagan Devi & Ors.” CIVIL APPEAL NO. 11795

OF 2025, (@SLP(C) No. 24821/2018) decided on 12th September, 2025 GF R]SFNFGL

GS, ZH] SZL T[GF p5Z VFWFZ ZFBTF CMJFG] H6FJ[, K[4 HIFZ[ VF SFD[ 5|lTJFNL G\P! YL

# GFV[ GFDNFZ U]HZFT CF.SM8"GF Babulal Hathiram Raval – Heirs and AMD Legal

Representatives of Deceased & 1 other(s) vs. Deceased Barot Girdharlal Jethalal

through heir, decided on 30th June 2022, reported at 2022 LawSuit (Guj) 5572

GF R]SFNFGL GS, ZH] SZL T[GF p5Z VFWFZ ZFBTF CMJFG] H6FJ[, K[P

s(fP VF SFD[ JFNL wJFZF NFJFDF\ SZJFDF\ VFJ[, 51F lGJ[NG4 ZH} YI[, DF{lBS
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T[DH N:TFJ[HL 5]ZFJFG]\ lJ`,[QF6 SZTF VUFp 5]ZFJF VlWlGIDGL S,Dv!_!4 !_Z

VG[ !_# GM p<,[B V+[ SZJFG]\ H~ZL H6FI K[4 H[ GLR[ D]HA K[P

S,Dv!_! o ;FlATLGM AMHM o

H[  SM. V[D .rKTF CMI S[  T[6[ 5|lT5FlNT SZ[,L CSLSTMGL ;FlATLGF

Vl:TtJ p5Z VFWFlZT SM. SFIN[;ZGF CSS VYJF HJFANFZL lJX[ SM. ALH]\

gIFIF,I O[\;,M VF5[4 TM T[6[ ;FlAT SZJ]\ 50X[ S[ T[ CSLSTM Vl:TtJDF\ K[P

SM. jIlST4 SM. CSLSTG]\  Vl:TtJ ;FlAT SZJF A\WFI[,L CMI4 tIFZ[

;FlATLGM AMHM T[ jIlST p5Z K[ V[D SC[JFIP

S,Dv!_Z o ;FlATLGM AMHM SMGF p5Z K[ o

A[ DF\YL SM. 51F TZOYL SXM 5]ZFJM VF5JFDF\ G VFjIM CMI TM H[ jIlST

lGQO/ HFI T[D CMI T[GF p5Z NFJF VYJF SFI"JFCLDF\ ;FlATL GM AMHM K[P

S,Dv!_# o RMSS; CSLST lJX[ ;FlATLGM AMHMo

SM.  RMSS;  CSLSTG]\  Vl:TtJ  CMJFG]\  gIFIF,I  DFG[  V[D  H[  jIlST

.rKTL CMI T[GF p5Z T[ CSLSTGL ;FlATLGM AMHM K[4 l;JFI S[ T[ CSLSTGL

;FlATLGM AMHM SM. jIlST p5Z ZC[X[ V[JL SM. SFINFYL HMUJF. SZJFDF\ VFJL

CMIP

s)fP p5ZMST S,D D]HA HIFZ[  SM. 51FSFZ V[D .rKTL CMI S[  T[6[  SC[,L

VYJF ZH} SZ[,L SM. CSLST Vl:TtJDF\  K[4 T[GL ;FlATL DF8[  SFINFGL VNF,T SM.

O[\;,M SM. 51FSFZGL TZO[6DF\  VF5[  tIFZ[  T[  CSLST Vl:TtJ WZFJ[  K[  T[JM 5]ZFJM T[

51FSFZ[ VF5JM 50[P p5ZMST S,DYL HIFZ[ VD]S CSLST VD]S 51FSFZGL HF6DF\ CMI

tIFZ[ T[ CSLSTG]\ Vl:TtJ ;FlAT SZJFGM AMHM T[ 51FSFZ p5Z K[P

v gIFlIS lG6"IGF SFZ6M v

;NZ NFJFGF SFD[ p5l:YT YI[, D]N'FGF gIFlIS lG6"IGF SFZ6M GLR[ D]HA K[P
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D]N'F G\P! YL # o

s!_fP VF SFD[ p5ZMST D]N'F G\P! YL # 5]ZJFZ SZJFGL HJFANFZL JFNLGF lXZ[ K[

p5ZMST D]N'F  5Z:5Z V[SALHF  ;FY[  ;\S/FI[,F  CMI4 T[YL gIFlIS ;Z/TF BFTZ VF

D]N'FVMGL RRF" V[S ;FY[ SZJFDF\ VFJ[, K[P

s!!fP VF SFD[ JFNLGL NFJF VZHL D]HA4 Z6HLTEF. HU]EF. SF/LIFV[ NFJF

JF/L HDLG 5|l5JFNL G\P! YL # GF 5F;[YL J[RF6 ZFBJF DF8[ GlSS SZ[,] VG[ T[ V\U[G]\

;F8FBT TFP_(q_5qZ_Z# GF ZMH SZ[,M4 H[ ;F8FBT TFP_(q_5qZ_Z# GF ZMH GM8ZL

zL V[GPV[DP0F\UZ ;D1F ;LZLI, G\PZZ55 YL GM\WJFDF\ VFJ[,P VF SFD[ Z[S0" wIFG[ ,[TF\4

;NZ ;F8FBT SZFZ 5]ZJFZ SZJFGL XZT[ VF\Sv$_ YL ZH] YI[, K[P JW]DF\4 JFNLGF SYG

D]HA ;NZ VF\Sv$_ JF/F ;F8FBTGL D]NT RF,] CMJF KTF\45|lTJFNL G\P! YL # GFVMV[

5|lTJFNL G\P$ G[ TFPZ$q_(qZ_Z# GF ZMH ~FP!Z4)$45__qv DF\ NFJFJF/L HDLGGM

J[RF6 N:TFJ[H E[;F6 ;A ZHL:8=FZ SR[ZLV[ VG]S|D G\P!!!)4 TFPZ$q_(qZ_Z# YL

SZL VF5[, K[P VFD4 JFNLV[ CF,GM NFJM p5ZMST ;F8FBTGM lJX[QF VD, SZFJJF DF8[

T[DH p5ZMST J[RF6 N:TFJ[H ZN SZFJJF DF8[ NFB, SZ[, K[P H[ VG];\WFG[ JFNL wJFZF

VF\Sv#( YL VZHL ZH] SZL lGP$q! YL lGP$q& GF N:TFJ[HMG[ VF\S VF5JF DF8[ VZH

SZTF 5|lTJFNL 51F[ VF N:TFJ[HMG[ 5]ZJFZ SZJFGL XZT[ VF\S VF5JF JF\WM GYL T[JM X[ZM

VF\Sv#( GL VZHL GLR[ SZTF VDFZF 5]ZMUFDL gIFIFWLXzL wJFZF lGP$q! YL lGP$q&

GF N:TFJ[HMG[ 5]ZJFZ SZJFGL XZT[ VF\Sv#) YL VF\Sv$$ VF5JF C]SD SZJFDF\ VFJ[,

K[4  5Z\T] DF+ SM. N:TFJ[H V;, :J~5[  ZH] SZJFYL T[  5]ZJFZ YI[, U6L XSFI GCLP

JW]DF\4 GFDNFZ ;JM"rR VNF,T[  Sait Tarajee Khimchand v. Yelamarti Satyam, AIR

1971 SC 1865 GF S[;DF\ 9ZFJ[, K[ S[4  "Mere marking of a document as an exhibit

does  not  prove  its  contents  or  execution." VFD4  DF+ N:TFJ[HMG[  VF\S  VF5JFYL

T[ N:TFJ[H  5]ZFJFZ YI[,F U6L XSFI GCLP  H[YL EFZTLI 5]ZFJF VlWlGIDGL S,Dv

!#&  D]HA  VF  VNF,T[  VF\Sv#)  YL  VF\Sv$$  JF/F  N:TFJ[HMGL  U|FCITF  GlSS

SZJFGL ZC[ K[P 
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s!ZfP JW]DF\4 VF SFD[ JFNLGF SYG D]HA VF SFDGF 5|lTJFNL G\P! YL # GFV[

VF\Sv$_ JF/F ;F8FBTGM VD, GlC SZL NFJFJF/L HDLG 5|lTJFNL G\P$ G[ ZHL:80"

J[RF6 N:TFJ[HYL J[RF6 VF5[, VG[  VF SFD[  JFNLGL NFJF VZHL J\RF6[  ,[TF\4  VF

;F8FBTGM  lJX[QF  VD,  SZFJJF  DF8[  CF,GM  NFJM  Z6HLTEF.  HU]EF.  SF/LIFGF

S],D]BtIFZ NZHH[ ,B]EF. ZFDEF. WFW, wJFZF NFB, SZJFDF\  VFJ[, K[P VF ;A\W[

JFNL NJFZF GM8ZL V[0JMS[8zLGL 8|] SM5LGF ;LSSFJF/L S],B]BtIFZGFDFGL h[ZM1F GS,

ZH] SZ[, K[P H[ VF SFD[ 5]ZJFZ SZJFGL XZT[ VF\Sv#) YL ZH] YI[, K[P J/L4 VF SFD[

NFJFG] Z[S0" wIFG[ ,[TF\ 5|lTJFNL G\P! YL # GFVM JFNLGF NFJF ;\A\W[ SM. ,[BLT lGJ[NG

ZH] SZ[, GYL H[YL NFJF ;\A\W[ T[VMGM SM. ARFJ Z[S0" p5Z VFJ[, GYLP 

s!ZP!fP JW]DF\4 VF SFD[ NFJFG] Z[S0" wIFG[ ,[TF\4 5|lTJFNL G\P! YL # GFVM CF,GF

NFJFGF SFD[ T[DGF lJPJPzL ;FY[ TFP!Zq_!qZ_Z$ GF ZMH CFHZ ZC[, K[ VG[ VF\Sv!!

YL JSL, 5+ ZH] SZ[, K[P 5Z\T] VF SFD[ JFNLGF NFJFGM SM. ,[lBT lGJ[NG ZH] GCL SZTF4

VF\Sv!) GL VZHL GLR[ TFP_$q_*qZ_Z$ GF ZMH C]SD SZL CF,GF NFJFGF SFD[ T[DG]

,[lBT lGJ[NG ZH]  SZJFGM CSS A\W SZJFDF\  VFJ[, K[P  HIFZ[  VF SFD[  5|lTJFNL G\P$

wJFZF TFP!#q_&qZ_Z$ GF ZMH VF\SvZ$ YL JFNLGF NFJF ;A\W[ 5MTFG] ,[lBT lGJ[NG

ZH]  SZ[, K[P  JW]DF\4 VF AFAT[ NLJFGL SFI"ZLlT ;\CLTFGF VM0"Zv(4 ~,v!_ J\RF6[

,[JFDF\ VFJ[ TM4 

Where the defendant fails to file the written statement within the permitted

time,  the  court  shall  pronounce judgment against  him, or make such order in

relation to the suit as it thinks fit.

p5ZMST HMUJF. wIFG[ ,[TF\4 5|lTJFNL NFJFGF SFD[ ,[lBT lGJ[NG ZH] SZJFDF\

lGQO/ HFI TM4 VNF,T R]SFNM HFC[Z SZL XS[ VYJF T[ ;A\W[ IMuI C]SD SZL XS[ VFD4

VFU/ X]\ SFI"JFCL SZJL T[ GlSS SZJFGL SM8" 5F;[ lJJ[SFWLG ;TF K[P VFD4 CFY p5ZGF

S[;DF 56 5|lTJFNL G\P! YL # GFV[ NFJFGF SFD[  ,[lBT lGJ[NG ZH]  SZ[, GYL tIFZ[

JFNLV[ 5MTFGL NFJF VZHLGL CSLSTM 5]ZJFZ SZ[, K[ S[  S[D T[ V+[GL VNF,T[ HMJFG]

ZC[ K[P
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s!ZPZfP JW]DF\4  GFDNFZ  ;JM"rR  VNF,T[  C.N.Ramappa  Gowda  v.  C.C.

Chandregowda (Dead) by LRs & Another, (2012) 5 SCC 265 GF R]SFNFDF\ 9ZFJ[, K[

S[4

14. We find sufficient assistance from the apt observations of this Court
extracted hereinabove which has held that the effect of non-filing of the
written statement and proceeding to try the suit is clearly to expedite the
disposal of the suit and is not penal in nature wherein the defendant has
to be penalised for non filing of the written statement by trying the suit
in a mechanical manner by passing a decree. We wish to reiterate that in
a case where written statement has not been filed, the Court should be a
little  more  cautious  in  proceeding  under  Order  8  Rule  10  CPC and
before passing a judgement, it must ensure that even if the facts set out
in the plaint are treated to have been admitted, a judgement and decree
could not possibly be passed without requiring him to prove the fact
pleaded in the plaint. It is only when the Court for recorded reasons is
fully  satisfied  that  there  is  no fact  which  needs  to  be proved at  the
instance  of  the  plaintiff  in  view  of  the  deemed  admission  by  the
defendant,  the  Court  can  conveniently  pass  a  judgement  and  decree
against the defendant who has not filed the written statement. But, if the
plaint itself indicates that there are disputed questions of fact involved
in the case arising from the plaint itself giving rise to two versions, it
would not be safe for the Court to record an ex-parte judgement without
directing  the  plaintiff  to  prove  the  facts  so  as  to  settle  the  factual
controversy. In that event, the ex-parte judgement although may appear
to have decided the suit expeditiously, it ultimately gives rise to several
layers of appeal after appeal which ultimately compounds the delay in
finally disposing of the suit  giving rise to  multiplicity of proceeding
which hardly promotes the cause of speedy trial. However, if the Court
is clearly of the view that the plaintiff’s case even without any evidence
is prima facie unimpeachable and the defendant’s approach is clearly a
dilatory tactic to delay the passing of a decree, it would be justified in
appropriate cases to pass even an uncontested decree. What would be
the nature of such a case ultimately will have to be left to the wisdom
and just exercise of discretion by the trial court who is seized of the trial
of the suit. 

15. When we examined the instant matter on the anvil of what has been
stated above, we have noticed that the trial court has decreed the suit
without assigning any reason how the plaintiff is entitled for half share
in the property. The same is absolutely cryptic in nature wherein the trial
court has not critically examined as to how the affidavit filed by the
plaintiff in support of his plea of jointness of the family was proved on

https://indiankanoon.org/doc/161831507/
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relying upon Ex.P-1 to P-10 without even discussing the nature of the
document indicating that the suit property was a joint property. Ex.P- 1
to P-10 are the preliminary records viz. Atlas, Tipni Book, R.R. Pakka
Book,  Settlement  Akarband,  sale  deeds  etc.  The  trial  court  although
relied upon these documents, it has not elaborated critically as to why
these  documents  have  been believed without  indicating  as  to  how it
proves the plea that the property always remained joint in nature and
had never been partitioned between the parties. Even if the trial court
relied  upon  these  documents  to  infer  that  the  property  was  joint  in
nature,  it  failed to record any reason as to whether the property was
never  partitioned  among  the  coparceners.  It  is  a  well  acknowledged
legal dictum that assertion is no proof and hence, the burden lay on the
plaintiff to prove that the property had not been partitioned in the past
even if there was no written statement to the contrary or any evidence of
rebuttal.  The  trial  court  in  our  view  clearly  adopted  an  erroneous
approach by inferring that  merely  because there was no evidence  of
denial or rebuttal, the plaintiff’s case could be held to have been proved.
The  trial  court,  therefore,  while  accepting  the  plea  of  the  plaintiff-
appellant ought to have recorded reasons even if it were based on ex-
parte evidence that the plaintiff had succeeded in proving the jointness
of the suit property on the basis of which a decree of partition could be
passed in his favour. 

s!ZP#fP VFD4  p5ZMST  R]SFNFVMDF  9ZFJ[,  l;wWF\TM  wIFG[  ,[TF\4  NFJFGF  SFD[

5|lTJFNLV[  ,[lBT lGJ[NG ZH]  SZ[, G CM. TM T[  SFZ6YL JFNLGM NFJM 5]ZJFZ YI[,M

U6FI GlC VG[ JFNL C]SDGFD] D[/JJF DF8[ CSSNFZ 9ZTF GYLP 5Z\T] JFNLV[ T[DGF NFJF

;A\W[  5]ZFJM  ZH]  SZL  NFJFGL  CSLSTM  5]ZJFZ  SZJL  50[P  VFD4  p5ZMST  R]SFNFVMDF

9ZFJ[, l;wWF\T ;FY[ CF,GF NFJFDF\ ZH] YI[, 5]ZFJM wIFG[ ,[TF\4 JFNLV[ VF\Sv#) YL

S],D]BtIFZGFDFGL 8|] SM5L ZH] SZ[, K[ VG[ VF SFD[ 5|lTJFNL G\P ! YL # VG[ 5|lTJFNL G\P

$ NJFZF VF S],D]BtIFZGFDFGL SM5LG[ 50SFZJFDF\ VFJ[, GYLP H[YL4 EFZTLI 5]ZFJF

VlWlGIDGL  S,Dv(5  D]HA  VF  VNF,T[  S],D]BtIFZGFD]  DFGL  ,[JFG]  ZC[  K[P  H[

p5ZMST RRF" wIFG[ ,[TF VF\Sv#) JF/] S],D]BtIFZGFD] U|FCI ZFBJFDF\ VFJ[ K[P 

s!#fP JW]DF\4  VF SFD[  JFNL  NJFZF  VF\Sv$_ YL ;F8FBTGM SZFZ ZH]  SZJFDF\

VFJ[,  K[P  H[  ;F8FBTGM  SZFZ  J\RF6[  ,[TF\4  CF,GM  VF\Sv$_  JF/M  ;F8FBT  SZFZ

,B]EF.  ZFDEF.  WFW,  wJFZF4  Z6HLTEF.  HU]EF.  SF/LIFGF  S],D]BtIFZ  NZHH[
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SZJFDF\  VFJ[,  CM.  T[J]  H6F.  VFJT]  GYLP  5Z\T]  VF\Sv$_ JF/M  ;F8FBTGM  SZFZ

Z6HLTEF. HU]EF. SF/LIFV[ NFJFJF/L lD,STGF BZLNGFZ 51FSFZ TZLS[  5MT[ HFT[

SZ[,  CMJFG]  H6F\.  VFJ[  K[4  VG[  HIFZ[  NFJM  SM. SZFZGF  lJX[QF  VD, SZFJJF  DF8[

TYF :YFJZ lD,STGM SAHM D[/JJF DF8[GM  CMI tIFZ[  T[JF  ;DI[  T[  SZFZGF 51FSFZ[

HFT[ 5MTFGM 5]ZFJM VF5JM HM.V[P VF ;A\W[ EFZTLI 5]ZFJF VlWlGIDGL S,Dv&_

HMJFDF\ VFJ[ TM4

60.  Oral  evidence  must  be  direct. ––  Oral  evidence  must,  in  all  cases
whatever, be direct; that is to say ––

if it refers to a fact which could be seen, it must be the evidence of a witness
who says he saw it;

if it refers to a fact which could be heard, it must be the evidence of a witness
who says he heard it;

if it refers to a fact which could be perceived by any other sense or in any
other manner, it must be the evidence of a witness who says he perceived it
by that sense or in that manner;

if it refers to an opinion or to the grounds on which that opinion is held, it
must be the evidence of the person who holds that opinion on those grounds:

Provided that  the  opinions  of  experts  expressed  in  any treatise  commonly
offered for sale, and the grounds on which such opinions are held, may be
proved by the production of such treatises if the author is dead or cannot be
found, or has become incapable of giving evidence, or cannot be called as a
witness without an amount of delay or expense which the Court regards as
unreasonable:

Provided also that, if oral evidence refers to the existence or condition of any
material thing other than a document, the Court may, if it thinks fit, require
the production of such material thing for its inspection.

s!#P!fP VFD4 EFZTLI 5]ZFJF VlWlGIDGL S,Dv&_ J\RF6[ ,[TF\4DF{lBS 5]ZFJM

CD[\XF ;LWM CMJM HM.V[ V[8,[ S[4 SM. ClSST H[6[ ;F\E/L K[4 H[6[ VG]EJL K[ VG[ H[6[

HMI[,L K[ T[ ClSST T[ jIlST H6FJL XS[ VG[ T[ V\U[ T[ jIlST H 5]ZFJM VF5L XS[P HIFZ[

CF,GF S[;DF\ SC[JFTM VF\Sv$_ JF/M ;F8FBTGM SZFZ Z6HLTEF. HU]EF. SF/LIFV[

SZ[, K[P  H[  HMTF  Z6HLTEF. HU]EF. SF/LIF  ;NZ VF\Sv$_ JF/F ;F8FBT SZFZG]

5;"G, GM,[H WZFJGFZ jIlST U6FIP VF AFAT  GFDNFZ ;JM"rR VNF,TGF  Janki
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Vashdeo Bhojwani v. Indusind Bank Ltd. (2005) 2 SCC 217 GF S[;DF\ 9ZFJ[, K[ S[4

11. In the context of the directions given by this Court, shifting the burden
of proving on the appellants that they have a share in the property, it was
obligatory on the appellants to have entered the box and discharged the
burden  by  themselves.  The  question  whether  the  appellants  have  any
independent source of income and have contributed towards the purchase
of the property from their own independent income can be only answered
by  the  appellants  themselves  and  not  by  a  mere  holder  of  power  of
attorney  from  them.  The  power  of  attorney  holder  does  not  have  the
personal knowledge of the matter of the appellants and therefore he can
neither depose on his personal knowledge nor can he be cross-examined
on those facts which are to the personal knowl-edge of the principal.

12.  Order  III,  Rules  1  and  2  CPC,  empowers  the  holder  of  power  of
attorney to “act” on behalf of the principal. In our view the word “acts”
employed in Order III, Rules 1 and 2 CPC, confines only in respect of
“acts” done by the power of attorney holder in exercise of power granted
by the instrument. The term “acts” would not include deposing in place
and instead of the principal. In other words, if the power of attorney holder
has  rendered  some  “acts”  in  pursuance  to  power  of  attorney,  he  may
depose for the principal in respect of such acts, but he cannot depose for
the principal for the acts done by the principal and not by him. Similarly,
he cannot depose for the princi-pal in respect of the matter which only the
principal  can  have  a  personal  knowledge  and  in  respect  of  which  the
principal is entitled to be cross-examined.

13. Having regard to the directions in the order of remand by which this
Court  placed the burden of  proving on the appellants  that  they have a
share in the property, it was obligatory on the part of the appellants to have
entered  the  box  and  discharged  the  burden.  Instead,  they  allowed  Mr.
Bhojwani to represent them and the Tribunal erred in allowing the power
of attorney holder to enter the box and depose instead of the appellants.
Thus,  the  appellants  have  failed  to  estab-lish  that  they  have  any
independent source of income and they had contributed for the purchase of
the property from their own independ-ent income. We accordingly hold
that the Tribunal has erred in holding that they have a share and are co-
owners of the property in question. The finding recorded by the Tribunal
in this respect is set aside.

14. Apart from what has been stated, this Court in the case of Vidhy-adhar
vs. Manikrao and Another, (1999) 3 SCC 573 observed at page 583 SCC
that “where a party to the suit  does not appear in the witness-box and
states  his  own  case  on  oath  and  does  not  offer  himself  to  be  cross-
examined by the other side, a presumption would arise that the case set up
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by him is not correct”.

15. In civil dispute the conduct of the parties is material. The appellants
have not approached the Court with clean hands. From the conduct of the
parties it is apparent that it was a ploy to salvage the property from sale in
the execution of Decree.

16. On the question of power of attorney, the High Courts have diver-gent
views. In the case of Shambhu Dutt Shastri Vs. State of Rajas-than, 1986
2WLL 713 it was held that a general power of attorney holder can appear,
plead and act on behalf of the party but he cannot become a witness on
behalf of the party. He can only appear in his own capacity. No one can
delegate  the  power to  appear  in  witness  box on behalf  of  himself.  To
appear in a witness box is altogether a differ-ent act. A general power of
attorney holder cannot be allowed to appear as a witness on behalf of the
plaintiff in the capacity of the plaintiff.

17. The aforesaid judgment was quoted with the approval in the case of
Ram Prasad Vs. Hari Narain & Ors. AIR 1998 Raj. 185. It was held that
the word “acts” used in Rule 2 of Order III of the CPC does not in-clude
the act of power of attorney holder to appear as a witness on behalf of a
party. Power of attorney holder of a party can appear only as a witness in
his personal capacity and whatever knowledge he has about the case he
can state on oath but be cannot appear as a witness on behalf of the party
in the capacity of that party. If the plaintiff is unable to appear in the court,
a commission for recording his evidence may be issued under the relevant
provisions of the CPC.

18. In the case of Dr. Pradeep Mohanbay Vs. Minguel Carlos Dias re-
ported in 2000 Vol. 102(1) Bom.L.R. 908, the Goa Bench of the Bombay
High  Court  held  that  a  power  of  attorney  can  file  a  complaint  under
Section 138 but cannot depose on behalf of the complainant. He can only
appear as a witness.

19. However, in the case of Humberto Luis & Anr. Vs. Floriano Armando
Luis & Anr. reported in 2002(2) Bom.C.R. 754 on which the reliance has
been placed by the Tribunal in the present case, the High Court took a
dissenting view and held that the provisions contained in order III Rule 2
of CPC cannot be construed to disentitle the power of attorney holder to
depose on behalf of his principal. The High Court further held that the
word “act” appearing in order III Rule 2 of CPC takes within its sweep
“depose”. We are unable to agree with this view taken by the Bombay
High Court in Floriano Armando (supra).

20. We hold that the view taken by the Rajasthan High Court in the case of
Shambhu Dutt Shastri (supra) followed and reiterated in the case of Ram
Prasad (supra) is the correct view. The view taken in the case of Floriano
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Armando Luis (supra) cannot be said to have laid down a correct law and
is accordingly overruled.

21. In the view that we have taken we hold that the appellants have failed
to discharge the burden that they have contributed towards the purchase of
property  at  38,  Koregaon  Park,  Pune  from any  independent  source  of
income and failed to prove that they were co-owners of the property at 38,
Koregaon Park, Pune. This being the core question, on this score alone,
the appeal is liable to be dismissed.

s!#PZfP T[DH GFDNFZ ;JM"rR VNF,TGF  Man Kaur (Dead) by LRs v. Hartar

Singh Sangha (2010) 10 SCC 512 GF S[;DF\ 9ZFJ[, K[ S[4

In Vidhyadhar v. Manikrao - 1999 (3) SCC 573, this Court reiterated the
following well recognized legal position:

"Where a party to the suit does not appear in the witness-box and
state his own case on oath and does not offer himself to be cross-
examined by the other side, a presumption would arise that the
case set up by him is not correct."

10. We may next refer to two decisions of this Court which considered the
evidentiary  value  of  the depositions  of  attorney holders.  This  Court  in
Janki Vashdeo Bhojwani vs. Indusind Bank Ltd. - 2005 (2) SCC 217, held
as follows:

"Order III, Rules 1 and 2 CPC, empowers the holder of power of
attorney to "act" on behalf of the principal. In our view the word
"acts" employed in Order III, Rules 1 and 2 CPC, confines only
in  respect  of  "acts"  done  by  the  power  of  attorney  holder  in
exercise  of  power  granted  by  the  instrument.  The  term "acts"
would not include deposing in place and instead of the principal.
In other words, if the power of attorney holder has rendered some
"acts" in pursuance of power of attorney, he may depose for the
principal in respect of such acts,  but he cannot depose for the
principal  for  the  acts  done  by  the  principal  and  not  by  him.
Similarly,  he cannot  depose for  the  principal  in  respect  of  the
matter which only the principal can have a personal knowledge
and  in  respect  of  which  the  principal  is  entitled  to  be  cross-
examined.

....In the case of Shambhu Dutt Shastri v. State of Rajasthan, 1986
2 WLN 713 (Raj) it was held that a general power of attorney
holder can appear,  plead and act on behalf  of the party but he
cannot  become a witness  on behalf  of  the  party.  He can  only
appear in his own capacity.  No one can delegate the power to
appear in witness box on behalf of himself. To appear in a witness
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box  is  altogether  a  different  act.  A general  power  of  attorney
holder cannot be allowed to appear as a witness on behalf of the
plaintiff in the capacity of the plaintiff.

The aforesaid judgment was quoted with the approval in the case
of Ram Prasad v. Hari Narain - AIR 1998 Raj 185. It was held
that the word "acts" used in Rule 2 of Order III of the CPC does
not include the act of power of attorney holder to appear as a
witness on behalf of a party. Power of attorney holder of a party
can  appear  only  as  a  witness  in  his  personal  capacity  and
whatever knowledge he has about the case he can state on oath
but be cannot appear as a witness on behalf of the party in the
capacity of that party. If the plaintiff is unable to appear in the
court,  a  commission for recording his  evidence may be issued
under the relevant provisions of the CPC. ....

We hold that the view taken by the Rajasthan High Court in the
case of Shambhu Dutt Shastri followed and reiterated in the case
of Ramprasad is the correct view."

In Shankar Finance & Investments vs. State of AP - (2008) 8 SCC 536,
this Court explained in what circumstances, the evidence of an attorney
holder would be relevant, while dealing with a complaint under section
138 of the Negotiable Instruments Act, 1881 signed by the attorney holder
of the payee. This Court held :

"A power  of  attorney holder  of  the complainant,  who does  not
have  personal  knowledge,  cannot  be  examined.  But  where  the
attorney holder of the complainant is in charge of the business of
the complainant and the attorney holder alone is personally aware
of the transactions,  and the complaint is  signed by the attorney
holder on behalf of the complainant payee, there is no reason why
the attorney holder cannot be examined as the complainant.....In
regard  to  business  transactions  of  companies,  partnerships  or
proprietary concerns, many a time the authorized agent or attorney
holder may be the only person having personal knowledge of the
particular  transaction;  and  if  the  authorized  agent  or  attorney-
holder has signed the complaint, it will be absurd to say that he
should not be examined under section 200 of the Code, and only
the Secretary of  the company or  the partner  of  the firm or  the
proprietor of a concern, who did not have personal knowledge of
the transaction, should be examined."

s!#P#fP JW]DF\4 GFDNFZ ;JM"rR VNF,TGF Ram Prasad v. Hari Narainan AIR

1998 Raj 185 GM R]SFNM V+[ VNF,TGF wIFG p5Z VFJ[, K[4 H[DF\ 9ZFJ[, K[ S[4 

9.  I  have  given  my  anxious  consideration  to  the  rival  contentions  and
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carefully perused the impugned order as well as the authorities cited before
me. I am of the considered view that word "acts" used in Rule 2 of Order 3
Code of Civil Procedure does not include the act of power-of-attorney holder
to appear as a witness on behalf of a party. Power of attorney holder of a party
can appear only as a witness in his personal capacity and whatever he has
knowledge about the case, he can states on oath but he cannot appear as a
witness on behalf of the party in the capacity of that party. If the plaintiff is
unable to appear in the Court a commission for recording his evidence may be
issued under the relevant provisions of the Code of Civil Procedure and if the
plaintiff is suffering from disease of deafness, in the event also he may be
examined with  the help  of  the provisions  contained in  Section  119 of  the
Indian Evidence Act, 1872, which are applicable for the purposes of recording
the evidence of a dumb witness. I am of the view that a deaf witness may also
be examined in the same manner, provisions contained in Section 119 of the
Indian Evidence Act may be invoked in the instant case which provide thus :--

"A witness who is unable to speak may give his evidence in any other
manner in which he can make it intelligible, as by writing or by signs; but
such writing must be written and the signs made in open Court. Evidence
so given shall be deemed to be oral evidence." 

s!#P$fP T[DH GFDNFZ ;JM"rR VNF,T[ A.C.Narayanan v. State of Maharashtra

(2014)  11  SCC  790  GF  R]SFNFDF\  9ZFJ[,  K[  S[4 POA holder  must  have  personal

knowledge of  the  transaction  to  depose. Evidence  without  personal  knowledge  is

inadmissible. 

s!#P5fP JW]DF\4  VF  SFD[  5|lTJFNL  G\P!  YL  #  GFV[  GFDNFZ  U]HZFT  CF.SM8"GF

Babulal Hathiram Raval–Heirs and AMD Legal Representatives of Deceased & 1

other(s) vs. Deceased Barot Girdharlal Jethalal through heir, decided on 30th  June

2022, reported at  2022 LawSuit (Guj) 5572 GF R]SFNFGL GS, ZH]  SZ[, H[  J\RF6[

,[TF\4  T[  S[;DF\  GFDNFZ U]HZFT CF.SM8"  ;D1F4 NFJFJF/L lD,STG]  DF,LSL CSS VG[

8F.8, TYF NFJM NFB, YIF TFZLB[ s!)*5f SAHM  SMGL 5F;[ CTM T[ .:I] lG6"I DF8[

CTFP VF R]SFNFDF\  GFDNFZ U]HZFT CF.SM8"[  9ZFjI]  CT]  S[4 JFNLV[ T[GF J0L,GF 51FDF

TFP!Zq_#q!)#Z  TYF  TFP_$q!_q!)#Z  GF  5ZJFGF  wJFZF  DF,LSL  CSS  ;FlAT

SZ[,P  JFNLV[  T[DGL  5[-LYL  5[-L  ;]WLGF  5MTFGF  JF:TlJS  SAHFGF  D]N'[  5MT[  ;FC[NL

H]AFGL  VF5[,  G  CTL  5Z\T]  T[GF  S],D]BtIFZ[  VF5[,  CTL  VG[  T[  S],D]BtIFZG[  SM.

jIlSTUT DFCLTL G CTLP HIFZ[  5|lTJFNLV[  NFJFJF/L lD,STGF !)$) YL SAHFDF\

https://indiankanoon-org.translate.goog/doc/211471/?_x_tr_sl=en&_x_tr_tl=hi&_x_tr_hl=hi&_x_tr_pto=tc
https://indiankanoon-org.translate.goog/doc/211471/?_x_tr_sl=en&_x_tr_tl=hi&_x_tr_hl=hi&_x_tr_pto=tc
https://indiankanoon-org.translate.goog/doc/161831507/?_x_tr_sl=en&_x_tr_tl=hi&_x_tr_hl=hi&_x_tr_pto=tc
https://indiankanoon-org.translate.goog/doc/161831507/?_x_tr_sl=en&_x_tr_tl=hi&_x_tr_hl=hi&_x_tr_pto=tc
https://indiankanoon-org.translate.goog/doc/161831507/?_x_tr_sl=en&_x_tr_tl=hi&_x_tr_hl=hi&_x_tr_pto=tc
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CMJF V\U[ T[DH HDLG p5Z T[VMG] lCT CMJF V\U[ ;GN TYF J[RF6 N:TFJ[H ZH] SIF"P VF

R]SFNFDF\ GFDNFZ U]HZFT CF.SM8" wJFZF 5|lTJFNLV[ SZ[, V5L, D\H]Z SZL 8=FI, SM8" wJFZF

VF5JFDF\ VFJ[, VF\lXS C]SDGFD] ZN SZL JFNLGM NFJM ZN SZJFDF\ VFjIMP 

s!#P&fP VFD4 CFY p5ZGF S[;GL CSLSTM ;FY[ GFDNFZ ;JM"rR VNF,TGF T[DH

GFDNFZ U]HZFT CF.SM8"GF p5ZMST R]SFNFVM wIFG[ ,[TF\4 ;NZ VF\Sv$_ JF/M ;F8FBT

GM  SZFZ  5]ZJFZ  SZJF  DF8[  A[:8  5]ZFJM  ;NZ VF\Sv$_ JF/F  ;F8FBTGM  SZFZ  SZGFZ

Z6HLTEF. HU]EF. SF/LIF H VF5L XS[4 SFZ6 S[ VF SZFZGL TDFD CSLSTM TYF SZFZ

GL XZTM T[DH T[ SZFZGF 51FSFZM ;FY[ YI[, jIJCFZGL TDFD CSLSTM T[DH T[ H[ lD,ST

AFAT[ SZJFDF\ VFJ[, K[ T[ lD,ST V\U[GL TDFD CSLSTM V\U[G] 5;"G, GM,[H Z6HLT

EF. HU]EF. SF/LIFG[ K[P 5Z\T] T[VM JL8G[X AM1FDF VFJ[, GYL4 H[YL p5ZMST R]SFNF

DF 9ZFjIF D]HA CF,GF NFJFDF\ 56 ;NZ NFJFJF/L lD,STGF J[RF6 V\U[GF SC[JFTF

JFNL VG[ 5|lTJFNL G\P! YL # JrR[ YI[, ;F8FBTGF SZFZ T[DH jIJCFZ ;A\W[GL NZ[S

HF6SFZL JFNLGF GM,[HDF CM. T[D KTF\4 JFNL 5MT[ JL8G[X AM1FDF VFJ[, GYLP JW]DF\4

JFNLGF S],D]BtIFZ ,B]EF. ZFDEF. WFW, wJFZF VF\Sv$_ GF ;F8FBTGM SZFZ SZJFDF\

VFJ[, GYL T[DH JFNLGF S],D]BtIFZ TZLS[ ,B]EF. ZFDEF. WFW,[ VF\Sv$5YL 5MTFG]

;ZT5F;G]\ ;M\UNGFD]\ ZH] SZ[, K[4 H[ J\RF6[ ,[TF\ T[VM p,8 T5F;DF\ SA], ZFB[ K[ S[4

SZFZ JF/L HDLGG]\ ;F8FBT YI] T[ JBT[ T[VM CFHZ G CTF VG[ V[ ClSST 56 SA],

ZFB[ K[ S[4 ccC]\ tIF\ CFHZ G CMI H[YL ;F8FBT SZFZ JBT[ X]\ AgI] T[ DG[ BAZ G CMIPcc

JW]DF\  VF\Sv$_ JF/M N:TFJ[H p,8T5F; NZlDIFG VF\Sv$5 YL T5F;JFDF\ VFJ[,

JFNLGF S],D]BtIFZ ,B]EF. ZFDEF. WFW,G[ JF\RJFG]\ SC[TF T[VM H6FJ[ K[ S[4 T[DG[

JF\RTF VFJ0T]\ GYLP JW]DF\4 T[VMG[ V[S 5|`G 5]KJFDF\ VFJ[, H[DF\4cVF ;F8FBT SZFZ

TD[  ;F8FBT ;DI[  CFHZ  G CTF  V[8,[  SMGL  5F;[  GM\WFJ[,]\  T[GL  BAZ G CMIcc  T[JF

5]KJFDF\ VFJ[, 5|xGGF HJFADF\ T[VM H6FJ[ K[ S[4 ccDG[ JSL, ;FC[A[ SLW] V[8,[ BAZ

50[,LPcc JW]DF\4 T[VM V[ ClSST 56 SA], ZFB[ K[ S[4 T[DGF JSL, ;FC[A[ NFJF VZHLDF\

X]\ ,bI] K[ T[GL T[DG[ SF\. BAZ GYL4 T[DH V[ CSLST 56 SA], ZFB[ K[ S[4 NFJF VZHL

VG[ ;MU\NGFDFDF\  JSL, ;FC[A[ ,bI] VG[ T[DG[ ;CL SZJFG] SC[TF T[VMV[ ;CL SZ[,P
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VFD4 JFNLGF S],D]BtIFZ[ T[DGF 5]ZFJF NZdIFG p5ZMST SA], ZFB[, CSLSTM wIFG[ ,[TF\

V[ ClSST :5Q8 YFI K[ S[4 JFNLGF S],D]BtIFZ ,B]EF. ZFDEF. WFW, 5MT[ VF\Sv$_

JF/F ;F8FBTGF SZFZGL ClSSTYL DFlCTUFZ GYL VG[ T[VMG[ JF\RTF VFJ0T] GYL tIFZ[

VF\Sv$_ GF ;F8FBTGF SZFZDF\  TYF VF\Sv$5 GF ;ZT5F; ;M\NGFDFDF X]\  ,B[, K[

T[GL T[DG[ SM. HF6SFZL GYL VG[ T[VMV[ T[DGF JSL, ;FC[AGF SC[JFYL NFJF VZHLDF\

TYF  VF\Sv$5  GF  ;MU\NGFDFDF  ;CL  SZ[,  CMJFG]  O,LT  YFI  K[P  VFD4  JFNLGF

S],D]BtIFZGM VF\Sv$5 GM ;MU\N p5ZGM 5]ZFJM wIFG[ ,[TF\4 T[DG[ JFNL VG[ 5|lTJFNL

G\P!  YL  #  JrR[  YI[,  ;F8FBTGF  SZFZ  AFAT  SM.  HF6SFZL  GYLP  H[YL  p5ZMST

R]SFNFVM CF,GF S[;G[ ,FU] 50TF CMI H[ CSLSTM wIFG[ ,[TF\4 VF SFD[ JFNLGM VF\Sv$5

GM 5]ZFJM U|FCI ZFBL XSFI T[D GYLP

s!$fP JW]DF\4 VF SFD[ S[; Z[S0"  J\RF6[  ,[TF\4 VF SFD[ JFNL TZO[ VF\Sv$_ YL

;F8FBTGM SZFZ ZH] YI[, K[P H[ SZFZ 56 5]ZJFZ SZJFGL XZT[ VF\S VF5JFDF\ VFJ[, K[P

H[ V;, ;F8FBT VF SFD[ ZH] YI[, K[4  VFD4 JFNLV[ ;F8FBTGM SZFZ SZJFDF\ VFJ[,

CMJFGL  CSLST 5]ZJFZ  SZJL  50[P  JW]DF\4 EFZTLI 5]ZFJF  VlWlGIDGL  GLR[  D]HAGL

HMUJF.VM wIFG[ ,[TF\\4

Section  59  : Proof  of  facts  by  oral  evidence.  ––  All  facts,  except  the

[contents  of  documents  or  electronic  records],  may  be  proved  by  oral

evidence.

Section 61 : Proof of contents of documents. –– The contents of documents

may be proved either by primary or by secondary evidence.

Section 62 : Primary evidence. –– Primary evidence means the document

itself produced for the inspection of the Court.

Section 64 : Proof of documents by primary evidence.––Documents must

be proved by primary evidence except in the cases hereinafter mentioned.

Section  68  : Proof  of  execution  of  document  required  by  law  to  be

attested.––If a document is required by law to be attested, it shall not be
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used as evidence until one attesting witness at least has been called for the

purpose of proving its execution, if there be an attesting witness alive, and

subject  to  the  process  of  the  Court  and  capable  of  giving  evidence:

[Provided that it shall not be necessary to call an attesting witness in proof

of  the  execution  of  any  document,  not  being  a  will,  which  has  been

registered in accordance with the provisions of the Indian Registration Act,

1908 (16 of 1908), unless its execution by the person by whom it purports

to have been executed is specifically denied.]

Section 70 : Admission of execution by party to attested document.––The

admission of a party to an attested document of its execution by himself

shall  be  sufficient  proof  of  its  execution  as  against  him,  though it  be  a

document required by law to be attested.

s!$P!fP VFD4 EFZTLI 5]ZFJF VlWlGIDGL p5ZMST HMUJF.VM wIFG[ ,[TF\\4 SM.

56 N:TFJ[H T[ N:TFJ[HGF SZGFZF VYJF T[ N:TFJ[HGF ;F1FL NJFZF TYF T[ N:TFJ[HGF

SZGFZFGL ;CL 5]ZFJFZ SZLG[ T[DH T[ N:TFJ[HG] ,BF6 5]ZFJFZ SZLG[ ;FALT SZL XSFIP

HIFZ[ CF,GF NFJFDF\ ZH] YI[, p5ZMST VF\Sv$_JF/F ;F8FBTGM SZFZ 5]ZJFZ SZJF DF8[

JFNL NJFZF VF\Sv$_JF/F ;F8FBTGF ;F1FL ZCLDEF. DCDNEF. 59F6G[ VF\Sv5! YL

;MU\N p5Z T5F;JFDF\  VFJ[, K[P  T[VMGM ;MU\N p5ZGM  5]ZFJM wIFG[  ,[TF\4  JFNL VG[

5|lTJFNL G\P! YL # JrR[ NFJFJF/L HDLGGM ;F8FBTGM SZFZ YI[, CMJFG] T[DH VF

SZFZDF\  T[  SZFZ SZL VF5GFZFVMGL ;CL T[DGL ~A~ SZJFDF\  VFJ[, CMJFG]  H6FJ[  K[P

JW]DF\4 VF SZFZDF\ ;F1FL TZLS[ T[VMV[ ;CL SZ[,L VG[ ALHF ;F1FL TZLS[ ;BZ[,LIF lJXF,

EF. KUGEF.V[ ;CL SZ[,L TYF JFNLV[ VF SFDGF 5|lTJFNLVMG[  ~FP*45_4___qv

T[DGL ~A~ R]SJL VF5[, CTF T[DH VF ;F8FBT H]GFU-GF GM8ZL V[DPV[GP0F\UZ ;D1F

GM\WJFDF\ VFJ[,M CMJFGL CSLST H6FJ[ K[P JW]DF\4 VF\Sv5! JF/F ;FC[NGM 5]ZFJM wIFG[

,[JFDF\ VFJ[ TM4 T[VM H6FJ[ K[ S[4 T[VM E[;F6 UFDGF JTGL K[ VG[ H[8SM S\5GLDF\

VFp8 ;M;L"U SD"RFZL TZLS[ GMSZL SZTF CMJFG] VG[ T[DGM GMSZLGM ;DI & YL !#4 !#

YL Z!4 Z! YL & GM CMI K[ T[JL CSLST SA], ZFB[, K[P JW]DF\ T[VMV[ p,8 T5F;DF\ SIF

UFDGL4  SIF ;J["  G\AZ VG[  1F[+O/GL HDLGGM ;F8FBT SZJFDF\ VFJ[, T[JF  5]KJFDF\
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VFJ[,F  5|`GGF HJFADF\ BFTF G\PZ!Z4 ;J[" G\P!(_4 1F[+O/ !v#$v(# JF/L HDLG

G] ;F8FBT SZFZ SZ[, CMJFG] H6FJ[, K[P  JW]DF\4 T[VMGL p,8 T5F; wIFG[ ,[TF\  JFNL

V[ 5|lTJFNLG[ ~l5IF ;F0F ;FT ,FB VF5[,F H[ ZSD JFNLV[ JWFZ[ SZLG[ 5F\R;MGF NZGL

GM8DF R]SJ[, VG[ AFSLGL S. GM8 CTL T[ BAZ GYL TYF T[VM JFNLGF SC[JFYL H]AFGL

VF5JF DF8[ VFJ[, CMJFG] H6FJ[, K[P VFD4JFNL TZO[ T5F;JFDF\ VFJ[, p5ZMST ;FC[N

GL H]AFGLGL CSLSTM wIFG[ ,[TF\ VF ;FC[N VF\Sv$_ JF/F ;F8FBTGF SZFZGF ;F1FL K[P

H[VMG[ VF SFD[ ;FC[N TZLS[  T5F;JFDF\ VFJ[, K[P VF ;FC[NGM 5]ZFJM wIFG[ ,[TF\  T[VM

;F8FBTGF SZFZGL CSLSTM HF6TF CMJFG]  T[DH T[DGL CFHZLDF\  VF ;F8FBTGM SZFZ

YI[,M VG[ T[DGL CFHZLDF\  JFNL VG[ 5|lTJFNL G\P! YL # GFV[ ;CL SZ[, CMJFG] VG[

T[VMG[  ;F1FL  TZLS[  TYF  ALHF  V[S  ;BZ[,LIF  lJXF,  KUGEF.V[  ;F8FBTGF  ;F1FL

TZLS[  ;F8FBTDF\  ;CL  SZ[, VG[  VF  ;F8FBTGM SZFZ  GM8ZL  V[0JMS[8  ~A~ GM\WJFDF\

VFJ[, CMJFG] T[DH p,8T5F; NZdIFG NFJFJF/L HDLGGM BFTF G\AZ4 ;J[" G\AZ T[DH

1F[+O/ 56 :5Q8 ZLT[ H6FJ[ K[P H[YL ;FC[N JFNLGF SC[JFYL H]AFGL VF5JF DF8[ VFJ[,

CMJFG]  SA],  SZTF  CMJF  DF+YL  T[VMGM  5]ZFJM  U[Z,FIS 9ZTM  GYLP  VFD4  p5ZMST

;FC[NGL H]AFGLGL CSLSTM wIFG[ ,[TF\4 ;FC[NGL H]AFGLYL ;NZ VF\Sv$_ JF/F ;F8FBT

GF SZFZGL CSLSTM JFNL 5]ZJFZ SZL XS[, CM. H[YL ;F8FBTGF SZFZGF VF ;F1FLGM ZH]

YI[, VF\Sv5! GM 5]ZFJM U|FCI ZFBJFDF\ VFJ[ K[P

s!5fP JW]DF\4 EFZTLI SZFZ VlWlGIDGL S,Dv!_ DF\ SZFZGF VFJXIS TtJM

lJX[ RRF" SZJFDF\ VFJ[, K[4 H[ wIFG[ ,[JFDF\ VFJ[ TM4

Section 10 : What agreements are contracts.—All agreements are contracts

if they are made by the free consent of parties competent to contract, for a

lawful consideration and with a lawful object, and are not hereby expressly

declared to be void.

Nothing herein contained shall affect any law in force in [India] and not

hereby expressly repealed by which any contract is required to be made in

writing  or  in  the  presence  of  witnesses,  or  any  law  relating  to  the
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registration of documents.

JW]DF\4 EFZTLI SZFZ VlWlGIDGL S,DvZ5 wIFG[ ,[TF\4 

Section 25 of the Indian Contract Act lays down that when an agreement is

not  supported  by  consideration,  then  the  agreement  becomes  void.

Consideration does not necessarily be monetary it could either be real or

illusionary. 

s!5P!fP VFD4 p5ZMST SFG]GL HMUJF. wIFG[ ,[TF\4 EFZTLI 5]ZFJF VlWlGIDGL

S,Dv!_ D]HA S. ;DH]TL SZFZ SC[JFI T[  V\U[  HMUJF. SZJFDF\  VFJ[, K[  VG[  T[

HMUJF. D]HA NZ[S ;DH]TL SZFZ K[ HM T[ 51FSFZMGL D]ST ;\DlT4 VG[ SFIN[;Z VJ[H

T[DH SM. SFIN[;Z C[T]YL SZJFDF\ VFJ[, CMI4 p5ZMST HMUJF. ;FY[ CF,GF NFJFDF\ ZH]

YI[, VF\Sv$_ JF/M ;F8FBTGM SZFZ J\RF6[ ,[TF\4

cc H]GFU- lH<,FGF E[;F6 TF,]SFGF4 DMH[ T0SF 5L5/LIF UFDGF ;LD HDLG

GF  BFTF  G\PZ!Z  YL  Z[JgI]  ;J["  G\P!(_sH]GF  ;J["  G\P!!5q5{SLv#fGL

C[vVFZ[vRMPDLP !v#$v(# B[TLGL HDLG VDFZF ;\I]ST SAHF EMUJ8F VG[

DF,LSLGL VDMV[ JFZ;F. NZHH[ 5|F%T YI[,L VDFZL J0L,M5FHL"T HDLG H[GM

CZSM. 5|SFZ[ J[RF6 VUZ jIJ:YF SZJF VDM S], DF,LS KLV[P ;NZ HDLG

pW0L  lS\DT  ~FP!54__4___qv  V\S[  ~l5IF  5\NZ  ,FB 5]ZFDF\  TDFZL  ;FY[

J[RF6 VF%IFGM ;MNM SZ[, K[  VG[ T[  HDLGGF VJ[H 5[8[  ;]YL AFGFGF ~FP

*45_4___qv V\S[ ~l5IF ;FT ,FB 5RF; CHFZ 5]ZF TDMV[ VDMG[ VFHZMH

TFP_(q_5qZ_Z# GF ZMH ZMS0F VF5TF D/[, K[P VG[ VDM ,BL VF5GFZF

VMV[ ;\I]ST ZLT[ :JLSFZL ,LW[, K[P J[RF6 5[8[ AFSL ZC[TL ZSD J[RF6GF 5FSF

ZHL:80" N:TFJ[H JBT[ TDFZ[ R]ST[ SZJFGL K[ T[DH VDM ,BL VF5GFZFVMV[

J[RF6GF 5FSF N:TFJ[H JBT[  TDMG[  VF J[RF6JF/L HDLGGM SAHM ;M\5L

VF5JFGM K[P T[DF\ JF\WM4 CZST SZJFGF GYLP J[RF6G] 5FS] N:TFJ[H SZJFGL

D]NT VFHYL A[ JQF" ;]WLGL ZFB[, K[P VG[ D]NT ;]WLDF\ J[RF6DF\ 5FS] ZHL:80"

N:TFJ[H TDM ,[GFZFVMGF BR["  VG[ TDFZF GFD[ S[ TD[ SCM T[GF GFD[ J[RF6
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N:TFJ[H  ,BFJL  ;AvZHL:8|FZ  SR[ZL4  E[;F6DF\  ~A~  CFHZ  ZCL  GM\WFJL

VF5JFG] K[P ;NZC] HDLGDF\ SM.GM SM.56 5|SFZGM EFU4 CSS4 lC:;M VFJ[,

GYL VG[ 5|lTJFNL G\P! YL # GFV[ ;NZC] HDLG VgI SM.G[ J[RF64 A1FL;4

ULZM4 ;F8FBT S[ VgI ZLT[ TANL, SZ[, GYL VG[ SM.GL ;FY[ T[D SZJF SZFZ

SZ[,  GYL  VG[  CJ[  5KL  SM.56G[  J[RF6  VF5L  T[G]  ;F8FBT  S[  ZHL:80"

N:TFJ[H ,BL VF5[, GYL T[D KTF\ T[GM E\U SZLV[ TM VG[ T[ V\U[ TDMG[ SM8"

SR[ZL  SZJFGL  YFI  TM4  T[  V\U[GL  TDMG[  YTL  G]SXFGLGL  TYF  TDFD  BR"

EZ5F. SZJFGL HJFANFZL VDM J[RFGFZFVMGL ZC[X[Pcc  T[J] 51FSFZM JrR[ GSSL

YI[, K[P

s!5PZfP VFD4 p5ZMST VF\Sv$_ YL ZH] YI[, ;F8FBTGF SZFZ TYF RRF" SZ[,

CSLSTM wIFG[ ,[TF\4 VF SFD[ ZH] YI[, VF\Sv$_ JF/M ;F8FBTGM SZFZ V;, :J~5[ ZH]

YI[, K[P VF SZFZDF\ T[ SZFZGF A\gG[ 51FSFZMGL ;CL SZJFDF\ VFJ[, K[4 T[VMGF OM8F4

V\U]9FGF lGXFG SZJFDF\ VFJ[, K[ T[DGF VM/B5+M VF SZFZ ;FY[ HM0JFDF\ VFJ[, K[P

VF SZFZDF\ ;F1FLVMGF ;CL4 V\U]9F SZJFDF\ VFJ[, K[ TYF T[DGF VM/B5+M VF SZFZ

;FY[ HM0JFDF\ VFJ[, K[ TYF VF SZFZ GM8ZL V[0JMS[8 zL V[GPV[DP0F\UZ ;D1F ;LZLI,

G\PZZ55  YL  TFP_(q_5qZ_Z#  GF  ZMH  GM\WJFDF\  VFJ[,  K[P  J/L4  VF  ;F8FBTGF

SZFZGF ;F1FLV[ VF\Sv5! YL 5MTFGM ;MU\W p5Z 5]ZFJM ZH] SZL ;NZ ;F8FBTGM SZFZGL

CSLSTM 5]ZJFZ SZ[, K[P J/L4 VF\Sv$_ JF/M ;F8FBTGM SZFZ J\RF6[ ,[TF\4 T[DF\ J[RF6

VJ[H 5[8[ ~FP*45_4___qv GL ZSD JFNL NJFZF 5|lTJFNL G\P! YL # G[ TFP_(q_5q

Z_Z# GF ZMH R]SJL VF5JFDF\ VFJ[, K[P J/L4 VF ZSD D/L UIF AN,GL CSLST 56

T[VMV[  ;F8FBT  SZFZDF\  H6FJ[,  K[P  VFD4  GSSL  YI[,  J[RF6  VJ[H  5{SL  ~l5IF

*45_4___qv JFNL NJFZF 5|lTJFNL G\P! YL # G[ R]SJL VF5JFDF\ VFJ[, K[PHIFZ[ AFSL

ZC[TL ZSD ~FP*45_4___qv J[RF6 N:TFJ[H 5|lTJFNL G\P! YL # GF SZL VF5[ tIFZ[

R]SJL VF5JFG] VG[ ;F8FBTGL D]NT Z JQF" DF8[GL ZFBJFG] 51FSFZM JrR[ GSSL YI[,P

JW]DF\4 VF SFD[ VF\Sv$_ JF/M ;F8FBTGM SZFZ SZL VF5GFZ IFG[ VF SFDGF 5|lTJFNL

G\P! YL # GFVM NFJFGF SFD[ T[DGF JSL,zL ;FY[ CFHZ YJF KTF\ JFNLGF NFJFG] SM.
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,[BLT lGJ[NG ZH] SZ[, GYL T[DH VF SFD[ SM. DF{lBS S[ N:TFJ[HL 5]ZFJM 56 ZH] SZ[,

GYLP VFD4 HMTF 5|lTJFNL G\P! YL # GFV[ 5MT[ VF\Sv$_ JF/F ;F8FBTGM SZFZ GM8ZL

~A~ GM\WFI[, G CMJFG] TYF VF SZFZ BM8M CMJFG] T[DH T[DF\ H6FJ[, VJ[H AFAT[ 56

SM. .gSFZ SZ[, GYLP H[YL VF\Sv$_ JF/M ;F8FBTGM SZFZ G DFGJFG[ SM. SFZ6 ZC[T]

G CM. H[ CSLSTM wIFG[ ,[TF\4 VF SFD[ ZH] YI[, VF\Sv$_ JF/M ;F8FBTGM SZFZ U|FCI

ZFBJFDF\ VFJ[ K[P 

s!&fP JW]DF\4  VF  SFD[  JFNL  TZOYL  ZH]  YI[,  VF\Sv$!  YL  VF\Sv$#  GF

N:TFJ[HM Z[JgI] Z[S0"GL GS,M CM. TYF VF\Sv$$ JF/M N:TFJ[H HMTF T[ 5|lTJFNL G\P!

YL # GFV[ NFJFJF/L HDLG 5|lTJFNL G\P$ G[ ZHL:8Z J[RF6 N:TFJ[H G\P!!!) YL TFP

Z$q_(qZ_Z# GF ZMH J[RF6 VF5[, CMJFGM J[RF6 N:TFJ[HGL ;AZHL:8=FZ SR[ZL4

E[\;F6GF ;CL l;SSFJF/L BZL GS, CM.4 H[ HFC[Z N:TFJ[HGL HJFANFZ SR[ZL wJFZF

.:I] SZ[, GS, CM. H[YL T[ G DFGJFG[ SM. SFZ6 ZC[T] G CM. H[YL VF SFD[ VF\Sv$! YL

VF\Sv$$ GF N:TFJ[HM U|FCI ZFBJFDF\ VFJ[ K[P 

s!*fP JW]DF\4 VF SFD[ ZH] YI[, VF\Sv$_ JF/M ;F8FBTGM SZFZ wIFG[ ,[TF\4

NFJFJF/L HDLG AFAT VF VUFp 5|lTJFNL G\P! YL # GFV[ SM.G[ J[RF6G]\ ,BF6 SZL

VF5[, GYL T[DH CJ[ 5KL SM.G[ J[RF6 V\U[G\]  ,BF6 SZL VF5JFG]\  GYL T[JM :5Q8

p<,[B ;F8FBTGF SZFZDF\  CMJF  KTF\4  VG[  VF  ;F8FBTGM  SZFZ  VD,DF\  CMJF  KTF\4

5|lTJFNL G\P! YL # GFVMV[ NFJFJF/L HDLG 5|lTJFNL G\P$ G[ TFPZ$q_(qZ_Z# GF

ZMH ~FP!Z4)$45__qv DF\ J[RF6 VF5L ;NZ HDLGGM J[RF6 N:TFJ[H SZL VF5[, K[P

H[ J[RF6 N:TFJ[H E[;F6 ;A ZHL:8=FZ SR[ZLGF VG]S|D G\P!!!)4 TFPZ$q_(qZ_Z#

YL GM\WFI[, K[P H[ J[RF6 N:TFJ[HGL ;AvZHL:8=FZ SR[ZL4 E[\;F6GF ;CLl;SSFJF/L

GS, VF SFD[ VF\Sv$$ YL ZH] YI[, K[P H[  VF\Sv$$ JF/M J[RF6 N:TFJ[H J\RF6[ ,[TF

T[ J[RF6 N:TFJ[H NFJFJF/L lD,STGF J[RF6 ;\A\W[  K[  TYF VF J[RF6 N:TFJ[HDF\

J[RF6 ,[GFZ 51FSFZ TZLS[ s!fP EFJGFA[G S0JFEF. N]WFT JFqVMPR]lG,F, 58M/LIF

T[DH J[RF6 VF5GFZ 51FSFZ TZLS[ s!fP ULTFA[G 5Z[XEF. 58M/LIF4 sZfP SF{lXSEF.
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5Z[XEF.  58M/LIF4  s#fP  DMlCGFA[G  5Z[XEF.  58M/LIF  W/o.  lJXF,  KUGEF.

;BZ[,LIF GFVM K[P  VFD4 NFJFJF/L lD,ST 5|lTJFNL G\P! YL # GFVMV[ VF SFDGF

JFNL  Z6HLTEF.  HU]EF.  SF/LIFGFVMG[  ~FP!54__4___qv  DF\  J[RF6  VF5JFG]

GSSL SZL4 T[ V\U[GM ;F8FBTGM SZFZ TFP_(q_5qZ_Z# GF ZMH SZL4 ;F8FBT ;DI[

;]YLqAFGFGF ~FP*45_4___qv 5|lTJFNL G\P! YL # GFVMG[ R]SJL4 T[ ;F8FBT GM8ZL

V[0JMS[8 V[GPV[DP0F\UZ ~A~ ;LZLI, G\PZZ55 YL TFP_(q_5qZ_Z# GF ZMH GM\W6L

SZFJL VG[ VF ;F8FBTGL ;DIDIF"NF A[ JQF"GL CTL VG[ ;F8FBT VD,DF\ CMJF KTF\

5|lTJFNL G\P! YL # GFVMV[ ;NZC] NFJFJF/L lD,ST VF SFDGF 5|lTJFNL G\P$ EFJGF

A[G S0JFEF. N]WFT JFqVMP R]lG,F, 58M/LIFGFVMG[ ~FP!Z4)$45__qv DF\ J[RF6

VF5L NFJFJF/L HDLGGM J[RF6 N:TFJ[H ;AvZHL:8=FZ SR[ZL4 E[;F6GF VG]S|D G\P

!!!)4 TFPZ$q_(qZ_Z# YL GM\WFJL VF5L  5|lTJFNL G\P! YL # GFVMV[  NFJFJF/L

HDLGGM SAHM 5|lTJFNL G\P$ G[ ;M\5L VF5L Z[JgI] Z[S0"DF\  56 5|lTJFNL G\P$ G] GFD

NFB, SZFJ[, K[P H[ Z[JgI] Z[S0"GL O[ZOFZ GM\W G\PZ)!)4 TFPZ$q_(qZ_Z# GL VF SFD[

VF\Sv$! YL ZH] YI[, K[P JW]DF\4 p5ZMST ZH] YI[,F N:TFJ[HM T[DH JFNLGF NFJFG]

%,L0L\U VG[ JFNL TZO[ ZH] YI[, 5]ZFJM wIFG[ ,[TF\4 NFJFJF/L HDLG 5|lTJFNL G\P! YL #

GFV[4 5|lTJFNL G\P$ GFG[ J[RF6 VF5TF VUFp 5|lTJFNL G\P! YL # GFVMV[4 VF SFDGF

JFNLG[ GM8L; 5F9J[, CMI S[ VF J[RF6 V\U[ SM. HF6 SZ[, CMI T[JL SM. CSLST Z[S0"

5Z VFJ[, GYLP T[DH VF SFDGF 5|lTJFNL G\P! YL # GFVMV[ JFNLGF NFJFGM SM. ,[BLT

lGJ[NG ZH] SZ[, GYL T[DH 5MTFGM 5]ZFJM 56 ZH] SZ[, GYLP VFD4 p5ZMST CSLSTM

wIFG[ ,[TF\4 5|lTJFNL G\P! YL # GFVMV[ VF\Sv$_ JF/F ;F8FBT VD,DF\  CMJF KTF\

VG[ VF ;F8FBTGL ;DIDIF"NF 5]ZL YFI T[ 5C[,F NFJFJF/L HDLG JFNLGL HF6 ACFZ

5|lTJFNL G\P$ GFG[ J[RF6 VF5L ;AvZHL:8=FZ SR[ZL4 E[;F6GF VG]S|D G\P!!!)4 TFP

Z$q_(qZ_Z# YL GM\WFJ[, K[P

s!(fP VFD4 p5ZMST RRF" SZ[, CSLSTM wIFG[ ,[TF\4 5|lTJFNL G\P! YL # GFV[

NFJFJF/L HDLGGF J[RF6 V\U[GM JFNL ;FY[ ~FP!54__4___qv GL J[RF6 lS\DT ,[B[

~FP*45_4___qv AFGF 5[8[ :JLSFZL4 T[ AFAT[ TFP_(q_5qZ_Z# GF ZMH ;LZLI, G\P
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ZZ55 YL GM8ZL ~A~ ZHL:8Z ;F8FBT SZL VF5[, CMJFGL CSLST T[DH JFNL VF\Sv$_

JF/M ;F8FBTGM SZFZ 5]ZJFZ SZL XS[, CM. T[DH VF SFDGF 5|lTJFNL G\P! YL # GFV[

NFJFJF/L HDLG 5|lTJFNL G\P$ G[ ZHL:8Z J[RF6 N:TFJ[H G\P!!!) YL TFPZ$q_(q

Z_Z# GF ZMH J[RF6 VF5[, CMJFG]\  5]ZJFZ YT] CMI T[DH NFJFJF/L HDLGG]\  ;F8FBT

VD,DF\ CMJF KTF\ TYF VF ;F8FBTGL ;DI DIF"NF 5]ZL YFI T[ VUFp JFNLGL HF6

ACFZ VF J[RF6 N:TFJ[H VF SFDGF 5|lTJFNL G\P! YL # GFV[4 5|lTJFNL G\P$ G[ SZL

VF5[, CMJFGL ClSST 56 JFNL 5]ZJFZ SZL XS[, CM.4 H[YL VF SFD[ D]N'F G\P! YL # GM

HJFA VFYL ccCSFZccDF\ VF5JFDF\ VFJ[ K[P

D]N'F G\P$ o

s!)fP VF SFD[ p5ZMST D]N'F G\P$ GL ClSSTM 5]ZJFZ SZJFGL HJFANFZL 5|lTJFNL

G\P$ GF XLZ[ K[P VF AFAT[ :5[XLOLS ZL,LO V[S8GL S,Dv!)sALf HMJFDF\ VFJ[ TM4

Section  19.  Relief  against  parties  and  persons  claiming  under  them  by

subsequent  title.  —  Except  as  otherwise  provided  by  this  Chapter,  specific

performance of a contract may be enforced against—

(a) either party thereto;

(b) any other person claiming under him by a title arising subsequently to the contract,

except a transferee for value who has paid his money in good faith and without notice

of the original contract;

JW]DF\4 GFDNFZ ;JM"rR VNF,T[ R.K. Mohammed Ubaidullah v. Hajee Abdul

Wahab,  (2000)  6 SCC  402 GF  R]SFNFDF\  9ZFJ[,  K[  S[4  lD,ST  BZLN  SZTF  VUFp

BZLNGFZG[  GM8L;GL  U[ZCFHZL  CTL  VG[  lD,ST  BZLN  SZTF  VUFp  T[VMV[  5|M5Z

.gSJFIZL SZ[, CTL T[ 5]ZJFZ SZJFG] ZC[ K[ T[DH X]wW A]lwW 5]J"SGF BZLNGFZ TZLS[GL

%,L ,[GFZ 51FSFZ p5Z T[VM X]wW A]lwWGF BZLNGFZ K[ T[ CSLST ;FALT SZJFGM AMHM

ZC[,M K[P

s!)P!fP VF SFD[ p5ZMST D]N'F ;A\W[ 5|lTJFNL G\P$ TZOYL ZH] YI[, 5]ZFJM wIFG[

,[TF\4 5|lTJFNL G\P$ T[DGF VF\SvZ$ YL ZH]  ,[BLT lGJ[NGDF\  T[DH VF\Sv5)  YL ZH]
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T[DGF ;ZT5F; ;M\UNGFDFDF\  T[VMV[  NFJFJF/L lD,ST  5|lTJFNL  G\P! YL  #  5F;[YL

J[RF6YL ZFB[,P H[ V\U[GM J[RF6 N:TFJ[H ;AvZHL:8=FZ SR[ZL4 E[;F6 D]SFD[ VG]S|D

G\P!!!)4 TFPZ$q_(qZ_Z# GF ZMH GM\WFI[, K[ VG[ Z[JgI] Z[S0"DF\ 56 T[DGF GFD[ Y.

UI[, CMJFG]\ VG[ NFJFJF/L HDLGGM SAHM 56 5|lTJFNL G\P$ 5F;[ CMJFG]\ H6FJ[, K[P

VF ClSST 51FSFZM JrR[ lGlJ"JFNLT ClSST K[P 

JW]DF\4 8=Fg;OZ VMO 5|M58L" V[S8GL S,Dv# wIFG[ ,[TF\4 

Section 3 of the Transfer of Property Act, the term “notice” includes:

 Actual notice – direct knowledge of the prior transaction.

 Constructive notice – knowledge that a person ought to have obtained by 
making reasonable inquiries.

 Imputed notice – knowledge attributed through agents or circumstances.

s!)PZfP VFD4  VF  SFD[  p5ZMST  SFG]GL  HMUJF.  wIFG[  ,[TF\4  lD,ST  BZLNTF

5C[,F  BZLNGFZ[  T[  lD,STG]\  8F.8,4 Z[JgI]  Z[S0"4 lD,STGM  SAHM SMGL  5F;[  K[4 T[

lD,STGL DF,LSL V\U[GF T[DH lD,STGL GM\W6L V\U[GF N:TFJ[HM J[ZLOF. SZJF HM.V[

VG[ HM T[ V\U[ BZLNGFZ[ J[ZLOLS[XG SZ[, CMI TM T[ BZLNGFZ[ T[ lD,ST BZLNTF  5C[,F

5]ZTL SF/HL ,LW[, CMJFG]\ SCL XSFI VG[ T[JF lS:;FDF\ T[ BZLNGFZ T[ lD,STGF X]wWv

A]lwW5}J"SGF BZLNGFZ IFG[ S[ AMGFOF.0 5ZR[hZ U6FIP p5ZMST SFG]GL HMUJF. ;FY[

VF  SFD[  5|lTJFNL  G\P$  TZOYL  T[DGF  VF\SvZ$ G]  ,[BLT lGJ[NG T[DH VF\Sv5)  G]

;ZT5F; ;M\UNGFD]  J\RF6[  ,[JFDF\  VFJ[  TM4  T[VM  H6FJ[  K[  S[4 VF  lD,ST J[RF6

ZFBTF 5C[,F T[VMV[ lD,STG]\ TDFD Z[JgI] Z[S0" TYF 8F.8, T5F;L lD,ST BZL, SZ[,

T[DH T[VM NFJFJF/L lD,STGF AMGFOF.0 5ZR[hZ CMJFG]\ H6FJ[, K[P HIFZ[ VF SFD[

JFNL TZOYL SZJFDF\ VFJ[, p,8 T5F;DF\ T[VM SA], ZFB[, K[ S[4 lD,ST BZLN SZL T[

5C[,F  lD,ST  V\U[  T[VMV[  KF5FDF\  GM8L;  VF5[,  GYL  T[DH  5|lTJFNL  G\P!  YL  #

GFV[  T[VMG[  JFNU|:T HDLG J[RF6 VF5[, T[  JBT[  T[6[  CF,GF JFNL ;FY[  JFNU|:T

HDLGGF J[RF6 V\U[GF SZFZM SIF"GL JFT K]5FJ[,LP JW]DF\4 T[VM SA], ZFB[ K[ S[4 VF SFD[

5|lTJFNL G\P! ULTFA[G TYF  5|lTJFNL G\PZ SF{lXSEF. T[DGF S]8]\AL YFI K[4 5Z\T]  VF
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HDLG J[RF6 ZFBL T[  ;DI[ T[DG[  5|lTJFNL G\P! ULTFA[G ;FY[  ;FZF ;\A\W CTF T[JF

5]KJFDF\  VFJ[,  5|xGGF  HJFADF\  5|lTJFNL  G\P$  .gSFZ  SZ[,  K[P  tIFZAFN4 ULTFA[G

;FY[ ;FZF ;\A\W G CTF TM ULTFA[G[ S. ZLT[ JFNU|:T HDLG  5|lTJFNL G\P$ G[ J[RF6

VF5[, T[JF  5]KJFDF\ VFJ[,  5|xGGM  5|lTJFNL G\P$ HJFA VF5[  K[ S[4 T[DGF H[9 J;\T

EF. NJFZF HDLG J[RJF V\U[ 5]KFJ[,] T[YL HDLG J[RF6 ZFB[,LP 5Z\T] p5ZMST CSLSTM

AFAT 5|lTJFNL G\P$ TZOYL SM. 5]ZFJM ZH] SZ[, GYLP JW]DF\4 VF SFD[ JFNLGL VF\Sv$5

GL 5|lTJFNL G\P$ TZO[ p,8T5F; SZJFDF\ VFJ[, K[ H[DF\ T[VM SA], ZFB[, K[ S[4 T[VMV[

H[  ;F8FBT SZ[, T[  HDLGGF Z[JgI]  Z[S0"DF\  DFD,TNFZzL ;D1F VF HDLGG]\  ;F8FBT

YI[, K[ T[GL HF6 SZTL SM. VZHL VF5[, GYLP T[VM V[ ClSST 56 SA], ZFB[ K[ S[4

Z[JgI] Z[S0"DF\ T[VMV[ SM. VZHL VF5[, G CMIP H[YL VFJ]\ SM. ;F8FBT SZ[, CMI TM T[GL

HF6 Z[JgI]  0L5F8"D[g8DF\ G CMIP 5Z\T] VF SFD[ p5ZMST RRF" SZ[, CSLSTM wIFG[ ,[TF\4

VF SFDGF 5|lTJFNL G\P$ B]N T[DGL VF\Sv5) GL p,8 T5F;DF\ SA], ZFB[ K[ S[ T[VMV[

NFJFJF/L lD,ST BZLN SZTF VUFp gI]h 5[5ZDF\  SM. HFC[Z GM8L; VF5[, GYL H[YL

p5ZMST CSLSTM wIFG[  ,[TF\  5|lTJFNL G\P$ GL A[NZSFZL O,LT YFI K[P  VFD4 lD,ST

BZLN  SZTF  5C[,F  H[  SF/HL  BZLNGFZ[  ZFBJFGL  CMI  T[  SF/HL  5|lTJFNL  G\P$  NJFZF

ZFBJFDF\ VFJ[, GYL T[ CSLST :5Q8 YFI K[P H[YL4 5|lTJFNL G\P$ NFJFJF/L lD,STGF

X]wW A]wWLGF  BZLNGFZ  TZLS[GM  ARFJ ,. XS[  GCLP  VFD4 VF CSLSTM  wIFG[  ,[TF\4

5|lTJFNL G\P$ AMGFOF.0 5ZR[hZ TZLS[  U[Z,FIS 9Z[  K[P VFD4 VF SFD[ p5ZMST RRF"

wIFG[ ,[TF\ VF SFDGF 5|lTJFNL G\P$ GFVM NFJFJF/L HDLGGF AMGFOF.0 5ZR[hZ CMJFG]\

5]ZJFZ SZJFDF\ lGQO/ UI[, CMI4 H[YL VF SFD[  D]N'F G\P$ GM HJFA VFYL  ccGSFZccDF\

VF5JFDF\ VFJ[ K[P

D]N'F G\P5 o

sZ_fP VF SFD[ JFNL NFJF VZHLDF H6FJ[, NFN D[/JJFG[ CSSNFZ K[ S[ S[D T[

;A\W[  ZH]  YI[, 5]ZFJM  HMJFDF\  VFJ[  TM4 VF  SFD[  p5ZMST D]N'F  G\P! YL  # GL  RRF"

wIFG[  ,[TF\4 VF  SFDGF  JFNL  Z6HLTEF.  HU]EF.  SF/LIF  S[  H[VMV[  VF\Sv$_

JF/M ;F8FBTGM SZFZ SZ[, K[ T[VM 5MT[ JL8G[X AM1FDF VFJ[, GYL VG[ 5MTFGM 5]ZFJM
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VF5[, GYL4 T[DH T[DGF S],D]BtIFZ  56 JFNL VG[  5|lTJFNL G\P! YL # JrR[ YI[,

jIJCFZ AFAT SF\. HF6TF GYLP 5Z\T] JFNL NJFZF T5F;JFDF\ VFJ[, VF\Sv5!GF ;FC[N

S[ H[VM 5MT[ VF\Sv$_ JF/F ;F8FBTGF SZFZGF ;F1FL K[4 T[VMV[ T[DGF ;MU\N p5ZGF

5]ZFJFDF\ VF\SvZ_ JF/F ;F8FBTG[ ;DY"GSFZL CSLSTM H6FJ[, CMI4 VG[ T[YL VF\Sv

Z_ GF ;F8FBTGF SZFZG] V[ShLSI]XG 5]ZJFZ YT] CMI4 H[YL VF\SvZ_ JF/M ;F8FBT G

DFGJFG[ SM. SFZ6 ZC[T] GYLP

sZ!fP JW]DF\4 VF SFD[ 5|lTJFNL TZOYL V[JM ARFJ ,[JFDF\ VFJ[, K[ S[4 JFNLV[

V5]ZTL SM8"  OL  EZ[, K[P  H[YL JFNLGM NFJM ZN YJM HM.V[P  H[  AFAT[  JFNLGF NFJFG]\

%,L0L\U  HMJFDF\  VFJ[  TM4  JFNLV[  CF,GM  NFJM  ;F8FBTGF  lJX[QF  VD, TYF  J[RF6

N:TFJ[H ZN SZFJJF DF8[ NFB, SZ[, K[P VF SFD[ JFNLV[ NFJF VZHLGF 5[ZF !_ DF\ NFJFGM

SM8"  OL  DF8[GM  VF\S  ~FP!54__4___qv SZFZ  D]HA AF\WL  T[GF  p5Z ~FPZ)4)5_qv

5]ZFGM TYF DGF. C]SDGF ~FP!__qv VG[ 5|M;[;GF ~FPZ5qv D/L S], ~FP#_4_*5qv

GF SM8" OL :8[d5 p5Z CF,GM NFJM SZ[, K[P HIFZ[ VF SFD[ ZH] YI[, J[RF6 N:TFJ[HDF\

VJ[H ~FP!Z4)$45__qv GM p<,[B CMI VG[ VF SFDGL NFJF VZHL J\RF6[ ,[TF\4 SZFZ

GF lJX[QF VD, T[DH J[RF6 N:TFJ[H ZN SZFJJF DF8[GL A\G[ NFN V[S H lD,ST AFAT[

CMI tIFZ[ U]HZFT SM8" OL V[S8GL S,Dv&sV[S;fsV[f D]HA SZFZDF H6FJ[, VJ[HGL

ZSD p5Z SM8"  OL  U6JFGL YFIP VFD4 HMTF\4 JFNLV[ ;F8FBTGF SZFZ D]HA J[RF6

VJ[HGL ZSD ~FP!54__4___qvp5Z SM8"  OL  EZJFGL  CM.4  VF SFD[  JFNLV[  CF,GF

NFJFGF SFD[  SM8"  OL  DF8[GM  VF\S  ~FP!54__4___qv SZFZ D]HA AF\WL T[GF p5Z ~FP

Z)4)5_qv 5]ZFGM TYF DGF. C]SDGF ~FP!__qv VG[ 5|M;[;GF ~FPZ5qv D/L S],

~FP#_4_*5qv GF SM8" OL :8[d5 p5Z CF,GM NFJM SZ[, K[P H[ IMuI SM8" OL EZ[, CMJFG]\

H6FI VFJT]\ CMI4 5|lTJFNLGL N,L, 8SL XS[ T[D GYLP

sZZfP JW]DF\4 VF SFD[  JFNL  TZOYL  GFDNFZ ;JM"rR VNF,TGF  Shanti  Devi

(since deceased) through LRS. Goran vs. Jagan Devi & Ors.” CIVIL APPEAL NO.

11795 OF 2025, (@SLP(C) No.  24821/2018)  decided on  12th September,  2025 GF

R]SFNFGL GS, ZH] SZ[, K[ H[ DFG;C J\RF6[ ,[TF\4 T[ S[;DF\4 B[TLGL HDLG H[DF\ JFNLGM
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!q# lC:;M VFJ[, CTM T[ TFP!$q_&q!)*# GF ZHL:80" J[RF6 N:TFJ[HYL 5|lTJFNL

XF\lTN[JLG[ 8|Fg;OZ SZJFDF\ VFJ[, VG[ JFNLG] :8[g0 V[J] CT] S[4 T[ N:TFJ[H JFNLV[ SZL

VF5[, GYL T[G[  VJ[HGL SM. ZSD D/[, GYL VG[ N:TFJ[H p5ZGF V\U]9FGF lGXFG

JFNLGF GYLP T[YL JFNLV[ J[RF6 N:TFJ[H AGFJ8L VG[ ZN AFT, 9ZFJJF T[DH JFNLG[

A\W\GSTF"  GYL  T[JL  HFC[ZFT DFUTM  NFJM  ;G[  !)($ DF\  NFB, SZL4  ;FY[  NFJFJF/L

lD,STDF\YL T[DGM lC:;M 5|M8[S8 SZJF NFJFJF/L lD,STDF\ ;\I]ST SAHM VG[ SFIDL

DGF. C]SD D[/JJF DF8[  NFN DF\UTF  8|FI, SM8"[  JFNLGM NFJM 0L;DL; SZ[,P tIFZAFN

GFDNFZ 0L:8|LS8 SM8"  VG[  GFDNFZ CF.SM8"  NJFZF  JFNLGL  TZO[6DF\  C]SDGFD]  SZJFDF\

VFJ[, VG[ J[RF6 N:TFJ[H ZN SZJFDF\  VFJ[,4 tIFZAFN GFDNFZ ;JM"rR VNF,TDF\

Vl5, YTF T[ S[;DF\  GFDNFZ ;JM"rR VNF,T 5F;[ ,LU, .:I] V[ CTM S[4 X]\  ZHL:80"

J[RF6 N:TFJ[H X~VFTYL H ZNAFT, CTM m T[DH NFJFGL ;FRL ;DIDIF"NF X]\  CTL

v ;DIDIF"NF  VlWlGID !)&# GF VF8L"S, 5) S[  VF8L"S, &5 m T[DH JFNL S[  H[

5MT[ ZNAFT, J[RF6 N:TFJ[HGF 51FSFZ G CTF T[VM VF N:TFJ[HG[ ZN SZFjIF lJGF

NFJFJF/L lD,STGM SAHM  D[/JJF  TYF HFC[ZFT D[/JTL  NFN  DF\UL  XS[  m  T[  S[;DF

GFDNFZ ;JM"rR VNF,T[ J[RF6 N:TFJ[HGL J[,L0L8L ;\A\W[ 9ZFjI]  CT]  S[4 Vl5,STF"

5|lTJFNL V;, J[RF6 N:TFJ[H ZH] SZJFDF\4 J[RF6 lS\DTGM VJ[HGL R]SJ6L 5]ZJFZ

SZJFDF\  T[DH  VJ[HGL  R]SJ6L  VG[  JFNL  NJFZF  N:tFJ[H  SZL  VF5[,  CMJF  ;A\W[

lJ`J;GLI ;FC[N ZH] SZJFDF\  lGQO/ UI[, K[P T[DH JFNLV[ C[g0 ZF.8L\U V[S;58"GM

5]ZFJM  ZH]  SZ[,  K[  T[  HMTF  J[RF6  N:TFJ[H  p5HFJL  SF-[,  CMJFG]  ATFJ[  K[P  H[YL

GFDNFZ ;JM"rR VNF,T[ J[RF6 N:TFJ[H ZNAFT, 9ZFjIM CTMP JW]DF\4 GFDNFZ ;JM"rR

VNF,T[ NFJFGL ;DIDIF"NF ;\A\W[ 9ZFjI] CT] S[4 J[RF6 N:TFJ[H ZN SZ[, CMI T[YL JFNL

NFJFGL lD,STDF\ !q# lC:;F ;A\W[ SAHM D[/JJF CSSNFZ K[P T[DH VNF,T[ N:TFJ[H

ZN SZJF DF8[GF NFJF ;\A\W[  ;DIDIF"NF VlWlGIDGF VF8L"S, 5) ,FU]  50[  HIFZ[  T[

NFJFGF  SFD[  ;DIDIF"NF  VlWlGIDGF  VF8L"S, &5 D]HA NFJM  NFB, SZJF  DF8[  !Z

JQF"GL ;DIDIF"NF CMJFG] 9ZFJ[, JW]DF\ V[J] 56 9ZFJ[, S[4 J[RF6 N:TFJ[H 5|YDYL H

ZNAFT, CMI tIFZ[ T[G[ ZNAFT, 9ZFJJF DF8[GL H~ZLIFT ZC[TL GYLP
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sZZP!fP VFD4 JFNL wJFZF ZH] YI[, p5ZMST R]SFNFGL CSLSTM ;FY[ CF,GF NFJFDF\

ZH]  YI[, 5]ZFJM  wIFG[  ,[TF\4  T[  S[;DF  GFDNFZ ;JM"rR VNF,T[  XF\lTN[JLGF  JFZ;MV[

NFB, SZ[, NFJM ZN SIM" CTM VG[ 5|YD V[5[,[8 SM8" VG[ GFDNFZ CF.SM8" wJFZF SZFI[,

C]SD IYFJT ZFBJFDF\  VFJ[, VG[ VJ[HGL U[ZCFHZLDF VG[ O|M0 VG[ OMH"ZLGF SFZ6[

TFP!$q_&q!)*# GF ZMHGM X~VFTYL H ZNAFT, s;[, 0L0 JM.0 V[A .GL:IMf

9ZFJJFDF\ VFJ[, T[DH NFJM ,LDL8[XG V[S8GF VF8L"S,v&5 D]HA ,LDL8[XGDF CMJFG]

9ZFjI] VG[ ZL:5M0g8; IFG[ D]/ NFJFGF JFNL !q# EFU DF8[  CSSNFZ CMJFG] 9ZFJ[,

CT]P HIFZ[ CF,GF NFJFDF\ JFNLGL NFJF VZHL HMTF JFNL VG[ 5|lTJFNL G\P! YL # JrR[

5|lTJFNL G\P! YL # GL DF,LSLGL NFJFJ/L DL,ST J[RF6 SZJF DF8[GM ;F8FBTGM SZFZ

YI[, CTM VG[ ;F8FBTGF SZFZGL VJlW RF,] CTL T[ NZdIFG 5|lTJFNL G\P! YL # GFV[

NFJFJF/L DL,ST 5|lTJFNL G\P$ G[ J[RF6 VF5L J[RF6 N:TFJ[H SZL VF5[,P H[YL JFNL

V[ ;F8FBTGF SZFZGM lJX[QF VD, SZFJJF4 J[RF6 N:TFJ[H ZN SZFJJF TYF DL,STGM

SAHM D[/JJF T[DH lJS<5[ VJ[HGL ZSD D[/JJF DF8[ CF,GM NFJM ,FJ[, K[P T[DH JFNL

wJFZF ZH] YI[, ;NZ R]SFNM tIFZ[  ,FU] 5F0L XSFI HIFZ[  ;[, 0L0 JM.0 CM.4 J[RF6

VJ[HGL ZSD R]SJFI[, G CM.451FSFZM  JrR[GM jIJCFZ Vl:TtJDF G CM. VG[  O|M0

YI[, CM. HIFZ[ CF,GF NFJFDF ;[, 0L0 5|lTJFNL G\P$ GL TZO[6DF\ SZJFDF\ VFJ[, K[4

VJ[H R]SJJFDF\ VFJ[, K[4 VG[ JFNL TYF 5|lTJFNL G\P! YL # JrR[ NFJFJF/L lD,ST

GF J[RF6 V\U[ J[RF6 N:TFJ[H YFI T[ 5C[,FGF J[RF6 SZFZ VG[ T[ J[RF6 SZFZ YIF

AFN 5|lTJFNL G\P! YL # GFV[ 5|lTJFNL G\P$ G[ NFJFJF/L lD,ST J[RF6 VF5L N:TFJ[H

GL GM\W6L SZL VF%IF V\U[ TSZFZ K[P VFD4 p5ZMST R]SFNFGF S[;GL CSLSTM VG[ CF,GF

S[;GL CSLSTM A\gG[ V,U CMI4 H[YL p5ZMST R]SFNM JFNLG[ DNN~5 Y. XS[ T[D GYLP

sZ#fP JW]DF\4 :5[;LOLS ZL,LO V[S84 !)&# GL S,Dv!& HMJFDF\ VFJ[ TM4

16. Personal bars to relief.—Specific performance of a contract cannot be enforced in

favour of a person—

2[(a) who has obtained substituted performance of contract under section 20; or]

(b) who has become incapable of performing, or violates any essential term of, the
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contract that on his part remains to be performed, or acts in fraud of the contract, or

wilfully  acts  at  variance  with,  or  in  subversion  of,  the  relation  intended  to  be

established by the contract; or

(c) 3[who fails to prove] that he has performed or has always been ready and willing

to perform the essential terms of the contract which are to be performed by him, other

than terms the performance of which has been prevented or waived by the defendant.

Explanation.—For the purposes of clause (c),—

(i) where a contract involves the payment of money, it is not essential for the plaintiff

to actually tender to the defendant or to deposit in court any money except when so

directed by the court;

(ii)  the  plaintiff  4[must  prove]  performance  of,  or  readiness  and  willingness  to

perform, the contract according to its true construction

VFD4p5ZMST HMUJF. wIFG[ ,[TF\4 :5[XLOLS ZL,LO V[S8 S,Dv!&s;Lf

D]HA JFNLV[ SMg8=FS8 AFAT[  5MTFGL Z[0LG[; VG[ JL,LgUG[; ATFJJL OZHLIFT K[P

HIFZ[ CF,GF NFJFDF NFJFG] %,L0L\U wIFG[ ,[TF\4JFNLV[ NFJFJF/L lD<STGF J[RF6VJ[H

~l5IF 5\NZ ,FB 5[8[ ~l5IF ;FT ,FB 5RF; CHFZ TFP_(q_5qZ_Z# GF ZMH 5|lTJFNL

G\P! YL # G[ R]SJL VF5[,F VG[ AFSLGL VJ[HGL ZSD ~FP*45_4___qv A[ JQF"GL V\NZ

R]SJL VF5JFGL CTLP  5Z\T]4  JFNLV[  5|lTJFNL G\P! YL # G[ R]SJJFGL AFSL ZC[TL ZSD

~FP*45_4___qv ~l5IF ;FT ,FB 5RF; CHFZ 5]ZF R]SJL VF5JF DF8[ T[DH  T[VMV[

5|lTJFNL G\P! YL # ;FY[ YI[, ;F8FBTGF SZFZGM 5MTFGF EFUGM VD, SZJF T{IFZ VG[

.rK]S CMJFG]\ VG[ T[ SZFZDF\ NXF"J[, 5MTFGF EFUG]\ 5F,G SZJF DF8[ CH] 56 T{IFZ VG[

.rK]S CMJFG]\  5]ZJFZ SZ[, GYLP JW]DF\4 JFNL Z6HLTEF. HU]EF. SF/LIF S[  H[VMV[

VF\Sv$_ JF/M ;F8FBTGM SZFZ SZ[, K[  T[VM  5MT[  JL8G[X AM1FDF VFJ[, GYL VG[

5MTFGM 5]ZFJM VF5[, GYL4 T[DH T[DGF S],D]BtIFZ 56 JFNL VG[ 5|lTJFNL G\P! YL #

JrR[  YI[,  jIJCFZ  AFAT  SF\.  HF6TF  GYLP JFNLGL  NFJF  VZHLGL  CSLSTM  T[DH

JFNLGF VF\Sv$5 GF ;ZT5F;GF ;MU\NGFDFGL CSLSTM wIFG[ ,[TF\ JFNL 5MT[ AFSL ZC[TL

VJ[HGL ZSD ~FP*45_4___qv R]SJL VF5JF T[DH 5MT[  VF\Sv$_ JF/F ;F8FBTG]

5F,G SZJF T{IFZ VG[ .rK]S CMJFG]\  H6FJ[, GYL4 VFD4 HMTF JFNL  5MT[ VF\Sv$_
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GF ;F8FBTGF SZFZ AFAT 5MTFGL Z[0LG[; VG[ JL,L\UG[; WZFJTF CMI T[J] ;FALT SZL

XS[, GYLP

sZ#P!fP JW]DF\4 GFDNFZ ;JM"rR VNF,TGF Kamal Kumar vs. Premlata Joshi &

Ors.  Civil Appeal No.4453 of  2009 Date of Judgment:  7 January  2019 (AIR 2019

SUPREME COURT 459) GF R]SFNFDF  9ZFJ[, K[ S[4

10.  It  is  a  settled  principle  of  law that  the grant  of  relief  of  specific
performance  is  a  discretionary  and  equitable  relief.  The  material
questions, which are required to be gone into for grant of the relief of
specific  performance,  are  First,  whether  there  exists  a  valid  and
concluded  contract  between  the  parties  for  sale/purchase  of  the  suit
property;  Second, whether  the plaintiff  has  been ready and willing to
perform his part of contract and whether he is still ready and willing to
perform his part as mentioned in the contract; Third, whether the plaintiff
has, in fact, performed his part of the contract and, if so, how and to what
extent  and  in  what  manner  he  has  performed  and  whether  such
performance was in conformity with the terms of the contract; Fourth,
whether it will be equitable to grant the relief of specific performance to
the plaintiff against the defendant in relation to suit property or it will
cause any kind of hardship to the defendant and, if so, how and in what
manner and the extent if such relief is  eventually granted to the plaintiff;
and  lastly,  whether  the  plaintiff  is  entitled  for  grant  of  any  other
alternative relief,  namely,  refund of earnest  money etc.  and,  if  so,  on
what grounds.

11. In our opinion, the aforementioned questions are part of the statutory
requirements (See Sections 16 (c), 20, 21, 22, 23 of the Specific Relief
Act, 1963 and the forms 47/48 of Appendix A to C of the Code of Civil
Procedure).  These  requirements  have  to  be  properly  pleaded  by  the
parties in their respective pleadings and proved with the aid of evidence
in accordance with law. It is only then the Court is entitled to exercise its
discretion  and  accordingly  grant  or  refuse  the  relief  of  specific
performance depending upon the case made out by the parties on facts.

13.  In  other  words,  both  the  Courts  below held  that  the  plaintiff  has
failed to prove his readiness and willingness to perform his part of the
contract. The issue of readiness and willingness, in our view, is the most
important issue for considering the grant of specific performance of the
contract  and the same having been held by the two Courts  below on
appreciation of evidence against the plaintiff, it is binding on this Court.
It being essentially a question of fact, this Court is not inclined to again
appreciate the entire evidence while hearing the appeal under Article 136
of the Constitution. It is more so when we find that the appellant was
also not able to point out any material perversity or/and illegality in the
finding so as to call for any interference therein by this Court.

VFD4 GFDNFZ ;JM"rR VNF,TGM p5ZMST R]SFNM wIFG[ ,[TF\4 :5[XLOLS 5OM"Dg;
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V[ .SJL8[A, ZL,LO K[ T[ VlWSFZ TZLS[ D\H]Z SZL XSFI GCLP JFNLV[ SMg8=FS8 AFAT[

5MTFGL Sg8LgI]V; Z[0LG[; VG[ JL,L\UG[; ATFJL HM.V[4 DF+ NFJF VZHLDF ,BJ] T[

5]ZT]  GYLP  T[DH  JFNLGL  Sg0S8 T[GL  OF.GFg;LI,  S[5[;L8L  VG[  JFNLG]  SFI"  56

;];\UT CMJ] HM.V[P VFD4 CF,GF NFJFDF JFNL HIFZ[ SZFZG] lJlXQ8 5F,G DF8[GM NFJM

V+[ VNF,T ;D1F ,FJ[, K[ T[JF ;\HMUMDF JFNLV[ SZFZ AFAT[GL  5MTFGL lJ,L\UG[;

VG[ Z[0LG[; 5]ZJFZ SZJL 50[P

sZ#PZfP JW]DF\4 GFDNFZ ;JM"rR VNF,TGF Man Kaur (Dead) by LRs v. Hartar

Singh Sangha (2010) 10 SCC 512 GF S[;DF\ 9ZFJ[, K[ S[4

9. Section 16(c) of the Specific Relief Act 1963 (`Act'  for short) bars the

specific performance of a contract in favour of a plaintiff who fails to aver

and prove that he has performed or has always been ready and willing to

perform the essential terms of the contract which are to be performed by him

(other than terms of the performance of which has been prevented or waived

by the defendant). Explanation (ii) to section 16 provides that for purposes of

clause (c) of section 16, the plaintiff must aver performance of, or readiness

and willingness to perform, the contract according to its true construction.

Thus in a suit for specific performance, the plaintiff should not only plead and

prove  the  terms  of  the  agreement,  but  should  also  plead  and  prove  his

readiness  and willingness  to  perform his  obligations  under  the contract  in

terms of the contract. (See : N.P. Thirugnanam to R. Jagan Mohan Rao - AIR

1996 SC 116; Pushparani S.Sundaram v. Pauline Manomani James - 2002 (9)

SCC 582; and Manjunath Anandappa v. Tammanasa - 2003 (10) SCC 390). In

the first case, this Court held :

"The  continuous  readiness  and  willingness  on  the  part  of  the

plaintiff  is  a  condition  precedent  to  grant  the  relief  of  specific

performance.  This  circumstance  is  material  and  relevant  and  is

required to be considered by the court while granting or refusing to

grant the relief. If the plaintiff fails to either aver or prove the same,

he must fail. To adjudge whether the plaintiff is ready and willing to

perform  his  part  of  the  contract,  the  court  must  take  into
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consideration the conduct of the plaintiff prior and subsequent to the

filing  of  the  suit  along  with  other  attending  circumstances.  The

amount of consideration which he has to ay to the defendant must of

necessity  beproved  to  be  available.  Right  from  the  date  of  the

execution till date of the decree he must prove that he is ready and

has  always  been  willing  to  perform his  part  of  the  contract.  As

stated, the factum of his readiness and willingness to perform his

part of the contract is to be adjudged with reference to the conduct

of the party and the attending circumstances. The court may infer

from the facts and circumstances whether the plaintiff was ready and

was always ready and willing to perform his part of contract."

11. To succeed in a suit for specific performance, the plaintiff has to prove:

(a) that a valid agreement of sale was entered by the defendant in his favour

and the terms thereof; (b) that the defendant committed breach of the contract;

and  (c)  that  he  was  always  ready  and  willing  to  perform his  part  of  the

obligations in terms of the contract. If a plaintiff has to prove that he was

always  ready  and  willing  to  perform  his  part  of  the  contract,  that  is,  to

perform his obligations in terms of the contract, necessarily he should step

into the witness box and give evidence that he has all along been ready and

willing  to  perform  his  part  of  the  contract  and  subject  himself  to  cross

examination on that issue. A plaintiff cannot obviously examine in his place,

his  attorney  holder  who  did  not  have  personal  knowledge  either  of  the

transaction or  of  his  readiness  and willingness.  Readiness  and willingness

refer to the state of mind and conduct of the purchaser, as also his capacity

and  preparedness  on  the  other.  One  without  the  other  is  not  sufficient.

Therefore a third party who has no personal knowledge cannot give evidence

about such readiness and willingness, even if he is an attorney holder of the

person concerned.

sZ#P#fP JW]DF\4  GFDNFZ ;JM"rR VNF,T[  N.P. Thirugnanam v. Dr.  R. Jagan

Mohan  Rao  (1995)  5  SCC 115 GF  R]SFNM  wIFG[  ,[TF\4  Continuous  readiness  and

willingness on the part of the plaintiff is a condition precedent to grant of relief of

specific performance.  Even where defendant commits breach, plaintiff must satisfy
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Section 16(c).

sZ#P$fP JW]DF\4  GFDNFZ  ;JM"rR  VNF,T[  U.N.  Krishnamurthy  v.  A.M.

Krishnamurthy  (2022)  OnLine  SC  840,  CIVIL  APPEAL  NO.  4703  OF  2022,

[ARISING OUT OF SLP (C) NO. 19463 OF 2018]  decided  on 12 July,  2022 GF

R]SFNFDF  9ZFJ[, K[ S[4

47. In this case, the Respondent Plaintiff has failed to discharge his duty to

prove his readiness as well as willingness to perform his part of the contract,

by adducing cogent evidence. Acceptable evidence has not been placed on

record to prove his readiness and willingness. Further, it  is clear from the

Respondent Plaintiff’s balance sheet that he did not have sufficient funds to

discharge his part of contract in March 2003. Making subsequent deposit of

balance  consideration  after  lapse  of  seven  years  would  not  establish  the

Respondent Plaintiff’s readiness to discharge his part  of contract. Reliance

may be placed on Umabai v. Nilkanth Dhondiba Chavan (supra) where this

Court speaking through Justice SB Sinha held that deposit of amount in court

is not enough to arrive at conclusion that Plaintiff was ready and willing to

perform his part of contract. Deposit in court would not establish Plaintiff’s

readiness and willingness within meaning of section 16(c) of Specific Relief

Act. 

sZ#P5fP JW]DF\4 GFDNFZ ;JM"rR VNF,T[  Sughar Singh v. Hari Singh (dead)

Through Lrs. & Ors, CIVIL APPEAL NO. 5110 OF 2021, 26-10-2021 GF R]SFNFDF\

9ZFJ[, K[ S[4

6.1 Even in the deposition it was the specific case on behalf of the plaintiff
that he paid initially Rs.25,000/- as part sale consideration and the sale deed
was to be executed within a period of two years. That, thereafter, the period
was extended on the prayer of Ram Singh who as such was the father-in-law
of the plaintiff. The time period was extended till 31.10.1984 and then the
plaintiff paid a further sum of Rs.7000/- to Ram Singh for which also the
document was executed. Thus, from time to time, a total sum of Rs.40,000/-
was paid out of the total sale consideration of Rs.56,000/-. As per the last
document executed which has been held to be proved even by all the Courts
below,  the  balance  amount  of  Rs.16,000/-  was to  be  paid  at  the  time of

https://indiankanoon.org/doc/1058865/
https://indiankanoon.org/doc/1593433/
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execution of sale deed. It is specifically stated in the deposition that he was
ready and willing to perform his part of the obligation in terms of agreement
to sell and this fact was known to Ram Singh. Considering the aforesaid
facts  and circumstances,  the  High Court  has  committed  a  grave  error  in
holding  the  issue  with  respect  to  readiness  and  willingness  against  the
plaintiff solely on the ground that there are no specific averments / pleadings
in the plaint as required under Section 16(c) of the Act. Considering the fact
that initially payment of Rs.25,000/- was made at the time of execution of
the agreement to sell and further sum of Rs.15,000/- in two installments were
paid  at  the  time when  the  subsequent  two documents  were  executed  for
extension  of  time  and  even  the  time  was  extended  at  the  instance  of
defendant No.1 and the balance amount of Rs.16,000/- was to be paid at the
time of execution of the sale deed, it can safely be said that the plaintiff was
always  ready  and  willing  to  perform  his  part  of  the  contract  under  the
agreement to sell.

At this stage, the decision of this Court in the case of Syed Dastagir (supra)
on pleadings as required under Section 16(c) of the Specific Relief Act on
readiness  and  willingness  to  perform  essential  terms  of  the  contract  is
required to be referred to. In the case before this Court, the short question
raised was, how to construe a plea of “readiness and willingness to perform”
to subserve to the requirement of Section 16(c) of the Specific Relief Act and
the interpretation of its explanation. In paragraph 9, it is observed and held
as under:

“9. So the whole gamut of the issue raised is, how to construe a
plea specially  with reference to Section 16(c) and what  are  the
obligations which the plaintiff has to comply with in reference to
his  plea  and  whether  the  plea  of  the  plaintiff  could  not  be
construed to conform to the requirement of the aforesaid section,
or does this section require specific words to be pleaded that he
has performed or has always been ready and is willing to perform
his part of the contract. In construing a plea in any pleading, courts
must  keep in  mind that  a  plea  is  not  an  expression  of  art  and
science but an expression through words to place fact and law of
one's case for a relief. Such an expression may be pointed, precise,
sometimes vague but still it could be gathered what he wants to
convey through only by reading the whole pleading, depending on
the person drafting a plea. In India most of the pleas are drafted by
counsel hence the aforesaid difference of pleas which inevitably
differ from one to the other. Thus, to gather true spirit behind a
plea it should be read as a whole. This does not distract one from
performing his obligations as required under a statute. But to test
whether he has performed his obligations, one has to see the pith
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and substance of a plea. Where a statute requires any fact to be
pleaded then that has to be pleaded maybe in any form. The same
plea may be stated by different persons through different words;
then  how  could  it  be  constricted  to  be  only  in  any  particular
nomenclature or word. Unless a statute specifically requires a plea
to be in any particular form, it can be in any form. No specific
phraseology  or  language  is  required  to  take  such  a  plea.  The
language  in  Section  16(c)  does  not  require  any  specific
phraseology  but  only  that  the  plaintiff  must  aver  that  he  has
performed or has always been and is willing to perform his part of
the contract. So the compliance of “readiness and willingness” has
to be in spirit and substance and not in letter and form. So to insist
for a mechanical production of the exact words of a statute is to
insist for the form rather than the essence. So the absence of form
cannot dissolve an essence if already pleaded

9.  Even  while  proving  the  readiness  and  willingness  the  plaintiff  is  not
required to make any averment that the plaintiff required executant of the
agreement to sell to attend the office of the Sub-Registrar to execute the sale
deed within the time agreed. Even as held by this Court in the case of C.S.
Venkatesh Vs A.S.C. Murthy (Dead) By Lrs. and Ors. reported in (2020) 3
SCC 280 to adjudge whether the plaintiff is ready and willing to perform his
part of contract, the Court must take into consideration the conduct of the
plaintiff prior and subsequent to filing of the suit alongwith other attending
circumstances in a particular case. It is also further observed that whether the
plaintiff was ready and was always ready to perform his part of contract may
be inferred from the facts and circumstances of a particular case. It is further
observed that it is not necessary for the plaintiff to produce ready money but
it  is  mandatory  on  his  part  to  prove  that  he  has  means  to  generate
consideration amount. In the present case even it was not the case on behalf
of the defendants and even there is no finding by the High Court that the
plaintiff was not having any means to generate consideration amount. It is
required to be noted that as per the last extension and the document executed
the balance amount of sale consideration i.e. Rs.16,000/- was to be paid at
the time of execution of the sale deed and earlier out of Rs.56,000/- of total
sale  consideration,  Rs.40,000/-  was  already  paid  and  there  were  two
extensions at the instance of the original defendant No.1 who was his father-
in-law.

sZ#P&fP VFD4 p5ZMST R]SFNFVMDF 9ZFJ[, l;wWF\T wIFG[ ,[TF\ :5[XLOLS 5OM"Dg;

VMO SMg8|FS8GM NFJM ,FJGFZ JFNLV[ 5MT[ SZFZGF 5MTFGF EFUGM VD, SZJF DF8[ ;TT

Z[0L VG[ JL,L\U K[ T[J] JFNLV[ 5]ZJFZ SZJ] 50[P VFD4 ;F8FBTGF SZFZGL D]NT NZdIFG
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lD,STGF DF,LS T[  lD,ST +FCLTG[ J[RF6 VF5[4 VG[ SZFZGM E\U SZ[  T[8,F SFZ6

DF+YL JFNL SZFZGF lJXLQ8 5F,G DF8[ CSSNFZ AGTF GYL VG[ T[VMG[ :5[XLOLS ZL,LO

V[S8GL S,Dv!&s;Lf D]HAGL D[g0[8ZL HMUJF.G] 5F,G SZJFDF\YL D]lST D/TL GYL

VG[  T[VM  SZFZGF  :5[;LOLS 5OM"Dg; DF8[  CSSNFZ  AGTF  GYLP  5Z\T]  JFNLV[  5MTFGL

OF.GFg;LI, S[5[;L8L4 SZFZGF 5MTFGF EFUG] 5F,G SZJF DF8[ ;FRF VG[ BZF VY"DF\

T{IFZ VG[ .rK]S CMJFG] T[DH  JFNLV[ :5[XLOLS ZL,LO V[S8GL S,Dv!&s;Lf D]HA

SZFZG]  5F,G SZJF  DF8[GL  ;TT  Z[0LG[X  VG[  JL,L\UG[X  5]ZJFZ  SZJL  50[P  5Z\T]  VF

SFD[ Z[S0" p5Z ZH] YI[, ;DU| 5]ZFJM wIFG[ ,[TF\4 VF SFDGF JFNL Z6HLTEF. HU]EF.

SF/LIF S[  H[VMV[ VF\Sv$_ JF/M ;F8FBTGM SZFZ SZ[, K[  T[VM 5MT[  JL8G[X AM1FDF

VFJ[, GYL VG[ 5MTFGM 5]ZFJM VF5[, GYL  JFNL lJ~wW V[0J;" .gOZg; pE] YFI K[P

T[DH  JFNL  SC[JFTF  VF\Sv$_  JF/F  ;F8FBTGF  SZFZG]  5MTFGF  EFUGF  5F,G  SZJF

DF8[GL  :5[XLOLS  ZL,LO  V[S8GL  S,Dv!&s;Lf  D]HA  5MTFGL  ;TT  Z[0LG[X  VG[

JL,L\UG[X 5]ZJFZ SZL XS[, GYLP

sZ$fP JW]DF\4  VF  SFD[  JFNL  VF\Sv$_ JF/M  ;F8FBTGM  SZFZ  5]ZJFZ  SZJFDF\

;O/ ZC[, CMI4 T[DH VF SZFZGL V\NZ JFNLV[ 5MT[ VF\Sv$_JF/F ;F8FBTGF SZFZGL

GSSL YI[,L J[RF6 lS\DT ~FP!54__4___qv 5{SL VF\Sv$_ GF ;F8FBTGF SZFZ JBT[

5|lTJFNL G\P! YL # GFVMG[ ;]YLqAFGFGF ~FP*45_4___qv TFP_(q_5qZ_Z# GF

ZMH ZMS0F R]SJL VF5[, H[ CSLST ;\A\W[ 5|lTJFNL G\P! YL #GFVMV[ SM. JF\WF lJZMW

SZ[, GYL T[DH NFJFGF SFD[ 5MTFG] ,[BLT lGJ[NG ZH] SZ[, GYL S[ 5MT[ SM. DF{BLS S[

N:TFJ[HL 5]ZFJM ZH] SZ[, GYLP VFD4 VF CSLSTM wIFG[ ,[TF\4 JFNLV[ ;F8FBTGF SZFZ

;DI[ 5|lTJFNL G\P! YL # GFVMG[ ;]YLqAFGFGF ~FP*45_4___qv TFP_(q_5qZ_Z#

ZMS0F  R]SJL  VF5[, CMJFG]  5]ZJFZ  YT]  CMI4 H[YL  JFNLV[  VF  SFD[  ;]YLqAFGFGF  ~FP

*45_4___qv GL 5|lTJFNL G\P! YL # GFVMG[ R]SJ[, ZSD4 5|lTJFNL G\P! YL # 5F;[YL

D[/JJF DF8[ CSSNFZ AG[ K[P JW]DF\ JFNLV[ VF ZSD p5Z jIFHGL 56 DF\U6L SZ[, K[P

H[ ;A\W[ VF\Sv$_ JF/M ;F8FBTGM SZFZ J\RF6[ ,[TF\ ;F8FBTGF E\U AN, S[8,] jIFH

D[/JJFG[ JFNL CSSNFZ ZC[X[ T[JL SM. CSLST ;F8FBTDF\ GSSL SZJFDF\ VFJ[, GYLP T[JF
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;\HMUMDF\  jIFHGL AFATDF GFDNFZ ;]l5|D SM8"[  5|:YFl5T SZ[, l;wwF\TM TYF 5|JT"DFG

jIFHGF NZM  wIFG[  ,[TF\4  JFNLGL ,[6L ZSD  S],  ~FP*45_4___qv sV\S[  ~l5IF ;FT

,FB 5RF; CHFZ 5]ZFf  p5Z NFJF  TFZLBYL JFlQF"S  &P__@ ,[B[  ;FN]  jIFH V5FJJ]

HM.V[ TM gIFIGM C[T]\ O/X[ T[J]\ H6FI VFJ[ K[P 

sZ5fP JW]DF\4 VF SFD[ JFNL SC[JFTF VF\Sv$_ JF/F ;F8FBTGF SZFZG]  5MTFGF

EFUGF 5F,G SZJF DF8[GL :5[XLOLS ZL,LO V[S8GL S,Dv!&s;Lf D]HA 5MTFGL ;TT

Z[0LG[X VG[ JL,L\UG[X 5]ZJFZ SZL XS[, G CM.4 tIFZ[ VF SFD[ JFNL T[DGL NFJF VZHLDF\

DF\uIF D]HA NFNGF 5[ZF G\P) GF NFN sV[f v 5|lTJFNL G\P! YL # GFV[ 5|lTJFNL G\P$

G[  SZL  VF5[,  ZHL:8Z  N:TFJ[H   G\P!!!)qZ_Z#  JF/M  N:TFJ[H  G,  V[g0  JM.0

sZNAFT,f SZFJL VF5JF T[DH NFN sALf v 5|lTJFNL G\P! YL # GFV[ JFNLG[ SZFZ D]HA

JFNU|:T HuIFGM ZHL:80" N:TFJ[H SZL VF5[ VG[ JFNU|:T HuIFGM SAHM ;M\5L VF5[

TYF Z[JgI] Z[S0"DF\ GFD[ SZJFDF\ 5]ZM ;CSFZ VF5[ T[JL NFN D[/JJFG[ CSSNFZ H6FTF G

CMI4 H[YL VF SFD[ D]N'F G\P5 GM HJFA VFYL ccV\XTo CSFZccDF\ VF5L4 D]N'F G\P& VgJI[

GLR[ D]HAGM VFBZL C]SD SZJFDF\ VFJ[ K[P

v VFBZL C]SD v

s!fP JFNLGM  CF,GM  NFJM  5|lTJFNLVM  ;FD[  p5ZMST  SFZ6M;Z  VFYL

cc V\XT o D\H]Z cc SZJFDF\ VFJ[ K[P

sZfP VF SFD[ 5|lTJFNL G\P! YL # GFVMG[ V[JM C]SD SZJFDF\ VFJ[ K[ S[4 JFNLV[

VF\Sv$_ GF ;F8FBTGF SZFZ ;DI[ 5|lTJFNL G\P! YL # GFVMG[ ;]YLq

AFGFGF ~FP*45_4___qv TFP_(q_5qZ_Z# ZMS0F R]SJL VF5[, CTF

T[  ZSD  ~FP*45_4___qv  5|lTJFNL  G\P!  YL  #  GFVMV[  JFNLG[  NFJF

TFZLBYL  T[  J;],  YTF  ;]WL  JFlQF"S  &P__@  ,[B[  ;FNF  jIFH  ;CLT

R]SJJFGM VFYL C]SD SZJFDF\ VFJ[ K[  VG[ JFNL T[ D]HA 5|lTJFNL G\P!

YL  #  GFVMGL  HFT  T[DH  :YFJZ  H\UD  lD<ST  DF\YL  J;],  D[/JJF

CSSNFZ K[ T[JM C]SD SZJFDF\ VFJ[ K[P
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s#fP VF SFD[ JFNLV[ T[DGL NFJF VZHLGF 5[ZF G\P)sV[f TYF )sALf D[/JJF

DF8[GL NFN VFYL GFD\H]Z SZJFDF\ VFJ[ K[P

s$fP NFJF V\U[ 51FSFZMV[ 5MT 5MTFG[ YI[, BR" HFT[ EMUJJFGM C]SD SZJFDF\

VFJ[ K[P

s5fP C]SD D]HA C]SDGFD] NMZJ]\P

C]SD VFH TFP_( DL4 DFC[  V[l5|,4 ;G[  o  Z_Z& GF ZMH B]<,L

VNF,TDF\ JF\RL4 ;\E/FJL HFC[Z SZJFDF\ VFjIMP

TFP_(q_$qZ_Z&P
E[;F6P

sHLT[X HI[XS]DFZ DMNLf
l5|g;L5F, ;LJL, HH4

E[;F6P
sHH SM0 GJ-01391f
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