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118. Presumptions as to negotiable instruments. Until the

contrary is proved, the following presumptions shall be made:

(a) of consideration.that every negotiable instrument was made or
drawn for consideration, and that every such instrument, when it has
been accepted, indorsed, negotiated or transferred, was accepted,

indorsed, negotiated or transferred for consideration;

(b) as to date.that every negotiable instrument bearing a date was

made or drawn on such date;

(c) as to time of acceptance.that every accepted bill of exchange
was accepted within a reasonable time after its date and before its

maturity;

(d) as to time of transfer.that every transfer of a negotiable

instrument was made before its maturity;

(e) as to order of indorsements. that the indorsements appearing
upon a negotiable instrument were made in the order in which they

appear thereon;

(f) as to stamp.that a lost promissory note, bill of exchange or

cheque was duly stamped;

(g) that holder is a holder in due course.that the holder of a

negotiable instrument is a holder in due course:

Provided that, where the instrument has been obtained from its
lawful owner, or from any person in lawful custody thereof, by
means of an offence or fraud, or has been obtained from the maker
or acceptor thereof by means of an offence or fraud, or for unlawful
consideration, the burden of proving that the holder is a holder in

due course lies upon him.
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139. Presumption in favour of holder.It shall be presumed, unless
the contrary is proved, that the holder of a cheque received the
cheque, of the nature referred to in section 138, for the discharge, in

whole or in part, of any debt or other liability.

gHi, A1 SIA SAU1 SUI AXI2NH] VofIailof Visal 51 Id s3] AsI Al
ddl ViaHlallaf ViSol $2dI HI2 YRIdIoll oI Sloil W & Aal d 5] d1d
uisal 83] QISII d ofIoid oflHER AUTRY AEIAd0 "Elddl . edld

[Azea1 eicdlogali®l Qo] oil YsiEl SR 51 %33 &l d of A Yxot B.

"Hiten P. Dalal v. Bratindranath Banerjee"” H[ AIR 2001
SUPREME COURT 3897 S3I ol IHEIR AR HEIAA AH 519d

& 5, Section 139 provides that "it shall be presumed, unless the
contrary is proved, that the holder of a cheque received the cheque,
of the nature referred to in Section 138 for the discharge, in whole or
in part, of any debt or other liability." The effect of these
presumptions is to place the evidential burden on the accused of
proving that the cheque was not received by the complainant
towards the discharge of any liability. Because both Sections 138
and 139 require that the Court "shall presume" the liability of the
drawer of the cheques for the amounts for which the cheques are
drawn, as noted in it is obligatory on the Court to raise this
presumption in every case where the factual basis for the raising of
the presumption had been established. It introduced an exception to
the general rule as to the burden of proof in criminal cases and shifts
the onus on to the accused. Such a presumption is a presumption of
law, as distinguished from a presumption of fact which describes
provisions by which the Court "may presume" a certain state of
affairs. Presumptions are rules of evidence and do not conflict with
the presumption of innocence, because by the latter all that is meant
is that the prosecution is obliged to prove the case against the

accused beyond reasonable doubt. The obligation on the prosecution
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may be discharged with the help of presumptions of law or fact
unless the accused adduces evidence showing the reasonable

possibility of the non existence of the presumed fact. (Paras 20, 21)

The distinction between the two kinds of presumption lay not only
in the mandate to the Court, but also in the nature of the evidence
required to rebut the two. In the case of discretionary presumption
the presumption if drawn may be rebutted by an explanation which
'might reasonably be true and which is consistent with the
innocence" of the accused. On the other hand in the case of a
mandatory presumption "the burden resting on the accused person in
such a case would not be as light as it is where a presumption is
raised under Section 114 of the Evidence Act and cannot be held to
be discharged merely by reason of the fact that the explanation
offered by the accused is reasonable and probable. It must further be
shown that the explanation is a true one. The words 'unless the
contrary is proved' which occur in this provision make it clear that
the presumption has to be rebutted by proof and not by a bare
explanation which is merely plausible. A fact is said to be proved
when its existence is directly established or when upon the material
before it the Court finds its existence to be so probable that a
reasonable man would act on the supposition that it exist. Unless
therefore, the explanation is supported by proof, the presumption

created by the provision cannot be said to be rebutted.
AIH, €] aanflAcid gorgiozd Aseoll saH—a3¢e dyIA Adi, ([A3ee
ofl &slsd 2&IMUd YR A Ridi ASall 8RS HAG] AS AHA AHYU]
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gl visel sdlall oflx] AR GUR Bl 8. AHRIUIRA dHotl GuR B
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GWRISd Gial YSIEI 4AUIST Adli, oHER YMH SIE 2o1Lulor YSIelHi €]
aaNeflAcid gogioed Asedll sar-a3e, aa<(A) o velige s3l,
ol A AIUUIHI AH19d &1 dl AId] A A% VS AIULIHI 4190 & dY
aflol dl €l adNeflAcid PogHozd As2all sdH—3¢ ofl FdAde
A1 ddl ARIIA As dull A0 d sIRuEAR 9yd 241d] 15 ddl Eal
23 AIUd dg $3RAIENfl dRFLIAHI HogHIol 52 FA. ARAR §31UIE]
Uldloll WRIGIHi ARIUIRA As dvll 2 iefl eslsa A1lcid s2. ug
AHRIYIA sIRIEAWII Edlof] AUIHER] AAEI 5241 HI2 AS AU of€l] ddl
GIAIGHI VisollcHS WRIA] 2% Sdlofl xdicielR] '[UUlos0>d 4l
uidefldIé]l” el § visalicHs Y1dleil el Aeifdddiofl isucl ool
ARIlall 2R 28 8. aliveR G slelal Ysieldl] ueiMa &Jd 8.
Aeifda oiRuIg YaR sdl Hi2 ARIIa dledirl oilaidi Yotiofl 41ud]
¥33] o], U3 3S GUR ¥ YAdl Y SJAIHI AUIAd &l d Gue]
A01(Ad oiéu1d Hioldl %33 & dd] eslsd Aicd 5] A, s3A1ElA
Uldlall $Adll eslsd dixol] 2isiell U 21(G1d sd] g, d o 2ld, €l
adNeflAcid gogioed As2dll saH—3¢ Yxoidl siwelR] siFaiglai
ARIIRA 21141 o219 diwef] cisied]l W YR sdligf 8 oiefl. ug
olIHER G 512 URiedl Sd [Reglid YO JojdIaio] visal Aci[Addiof]

QASAAI Y A1 [Cicllofl Il USRI GUR SUEM dll 28 8.

A| S1A 2% UAA 3SS Well YRI] &llol AdIdi 2419 dl, 216114 Uldldf]
HIoIE GuRel] Ais—5 &l 2% s3] Yol Uldiofl 2Ais—17 ofl s3lu1EAHI
¥11ad] aui eslsdlal 4] el el s2RiEat AHatsIZ] Y191 2%
S 8. Al dHIH &5ISdlal 21 SIA 12101 GUR [AaAdUIR Id ¥Rl IH]
A1Ac] eldiel] doj YoRiddal &g 2A2s199] HI2 243 dRfel S2U1H1 241G

aiefl.
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Al sIA sABIEall Al eslsd llad Adi, 21 siHall ARIYIATA
[Qsay gogl cRNerloll gayUcIR a?ls, sRUIEl uRAY] ucitioll olld
gidloll ([As1A H12 818 BYlal]l 283 31.2,00,000/— dldd &dl Hal
d Gglail dlgd Udloll EdI AGiEl 241 SIHal ARIVIAA g3UIElA AU
410 As dvflal A1 &d1 2Aald AS SIRAIEIRA d¥ol] cisHl 31 SAYdI,
Al As "'s5A doiiglRAuc2" ofl AA A1Y YSULRL YAl YR Ud $3d.
¥€/] sAUIEIA &ldoll STNAUIE 213 AHEIAAH] EIVIH A B, F AGE ]
s1dtall ARIlol] dspR Ad] 8 §,s8d1d] 3R A dIviall 254 sRUIEIA
AHRIlA AH0E ol®fl. AR 241 284 SRUIE] A ARIVla dotl Eedlall
Qs H12 e1& Gloll A a &slsa sRAIEIRA YR sl us i
Sldoll 285 GUR sRuUIEUicll YRIdI dHY SRRUIE &8Sld &lial Adi
sRuIEl %119 8 5, ARURARA [A2gy osl clollerRloll gHHVICRUR
d3S Acigall olld €idlall [ASIA HI12 31.2,00,000/— 618 Bedlof] 254
dlad edl. sedidl 241 s sRUIEIRA 2URIla Assai xHAd] § Vs
edRl AUl A Sloll a1931Hi 21Ul A s1¢f &slsa sRUIEIA daa]
SRUIEHT § AdUIRoll AdIEatiHIHI ¥LI1Ad o], dgfHi BURISd S
818 Bedlall 241udl HI12 sRUIE]l WA 211 8H ad] Aed 5, sRuIEl Uid
sRaedl wdd 284 301 d div slaBdldl 2dl as ddl
sigolloflud 5URM1E] erIgdl &dl & 54 d &slsa Aoid gRuIElf Gae
duid &dlal Adi, Al ¥21A 8 5, ' A elddll sAuIE elvid s3] i Yell
[Qydeie A18 1R AR dIiell UER S3A] &dl. A1 AR dividll 84
A 525 525 Ysadl adl. A A1 uad A sedl 284 241Ul d #Hal 21E o2l
A1 8H A ALl ses1Hi YsAd adl. A ol guia sed] 284 210U d Hal
Yie oi®fl. 8ca sed] 284 210l A Hal A1 aiel]. HIZ) WA 3MUAI AR

div 3d1 Ad i d 243 yoai weng g s AR uid vdledl 241980t



J.M.E.C. Court, Bhesan Judgment Cri.Case N0.445/2023
Page No.16

UA1 &dl. HIR] R wu [Qal Udlofl %alot 8. IHi HIRIol1A ¢ Qe 8,
& 211 Udlofl aalainiell e2uy Ui—& div H1ds Ang g. HRI GUSd
¥ Udlofl ¥lotofl 2H1as 21190 & d dHIH vl clle suT ugloll vul]
A4S 8. A did U] 8 5 g #1R] vidloll 24198 dosai ¥l sA4d] ofel.
A did Uil © § g Aosai Aedl HI2 ¥ Al ofe] SREIS HIR dely]
Ui dl &l 8 ol dHi A1 BH GWRIY YR 8. A did Uil & § § U d]
Gw dlRiLl Ang g. § 222 Aos 21§ JoSRUIHI viig GR1Y §. § olIHER
SIZHi HIRI Viidloll Glos ASIBoe 222Ha2 2% of §3 I SRLI § Aosdla|
ol®fl AUl 2Aal 20q¢—€ Hi HIF WA dgHi dg dR—2A1SI dR dIvi
301 818 BUR Alds &dl. Hal Ad 0a¢—acHi Udldl ¥ Gux el
d Gu wigde duilal A1d] adl. #1R] ¥ AQuid] 2418 geR LAA] dofl
sigf Aulla H1eR % 83 g «18l sREI § dai sIg Avlld YR &l
otefl. H1Zl WA Acl 09¢—C Hi AR AlsI AR dIvt 18 WR Alds &d]
d sl sREIRAR ARG 525 525 84 AU dY Yodl ¥RIIg g5, HIR
WAl ls! lsl A1 ol [AYAAHIGA Ul sl disi Ud1 #1911 ¥
A s23 ses Adl A ARIVlal 2Aal 209¢—€ Hi ¥ Bglofl 254 A dIv
AN d 2840 Ggloll A1UA AY cididdl HI2 HIZ] U A1UR 8 § 54
dg yodi %0119 g 5 HIR d %19 usl. A did v 8 $ A di.av/u/
20 ofl oflZlA ([Aydaiga 2l ugl oiZly Aecd sl siRialel s3d
o1®f] AH1BE 2AWIA YLD & § AR AHR AHIYIol A &g AL] SI
siddiel s3d at@l. aHR AR 218 AL It g oisS] &JAG dY Yyod!
¥11g & 5 AR 11dd § HIZ] U Udoe o€l § dHal oflxl As]
avlla A1y &g dg s&d. 1 AHIgIel U ARIUIA As duflal 2410d! d
Hlar ofly sig dviiel &3d § 3 dg Yodl ¥RIIg g § 41 2431 s

auiel 2Ad olefl.ARIUIRA Hal AIgI0l U §A—S AS] AIUEI. A dId
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Uil 8 § A AR [Aydciigal «uR €21 divi 3(URyI AINVAT IR AR
A Hol As SR dvflal AU did w3l 8 5 A ARl di.aw/u/
202 ol A% HIRI AlSA A1801 deIA1A1 HIR§d ¥ ol1Z]A 241U d oll]
Hi A ARMla 31 €21 divi 818 Belotl 2A1UAI AY dUld aiefl. dd .
¥/ U/20206( dHI] oZlA3i 3Ry 2118 divl 2] &%1R s[AAsiail
dell feisadl &dl dg ¥LI19d 8 5 54 dg yodl ¥RI1g g $ dg HIF]
alZlAHi w11dd o€l ddl sslsa xidd 8. 21 sIA 38S Adi
sARUIElol] B2 dURl sJAUIHI AH1Ad 8. ¥ B2 durRiHi Uld sgdid]
2A1RAYla 2410 28H 31.2,00,000/ = ANA dHdl] Vdloll AH1as Hiell
AIUAI. &9 Al &slsd Alolld sdl HI2 s3AIEIA dHoll Wdlofl ¥allai
3ol Yoy 385 dHY Udlofl «flat Gw dlda uis €lkial 243l
€2d19% dHY d¥all Alos ASIBoeall 222002 (AR €2d19%] %Y S

AN U s31u1El sl 2141 SIS 2199 2% SAIHI AH1dd o1€].

gHi, Al SIA GIAIY Uloll GRAIY Ad] 8 5, Ais—5 &l % &Jd]
ds:i? As &llal Adl d s [A2gH osl ofidofl VEloll Widlall & ol |
sIA [A2gy gogl cidlleiR] Vol ofldlA wisddiHi 2419d aiefl dHy
sduiedi el cRfledl V&l Rl als exlda oell dell €l
aaNflAcid ooz seoll saH—AF ol Ciol YR 8. Al Ao{d
AHis—29 &l % A asyAZ] As &lal AYIHi 2419 dl d As [A2aH os)
alldofl UZlail Viidliall LI 2419 &, FHi [Aydcid visiaig A2l
agl [ydend Gsiend angiell eidfler gldio As Gu exfdda 8.
AIH, 21 &slsd &llad Adi &ldall As eiRflerd] Vlal vidlall &ldig]
YRl AH1d 8. ¥R $3AIElfl Ais— ofl sFRUE &Ula Adi &ldd]
sAluie €l AaNflAGd gorgRoed isedll SaH—13¢ Y¥ol Elvid &JAd

8. Wq ¥R sl sudfl [Aear As yarR 2d]s1uT URd §2dI0fl 2Jodl Gloid]
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gl R €l aoNefRloid gorgdoed Aseoll sadH-13¢ w18 SEH-

¥ 4y Ad] %33 il 8.

141 Offences by companies.

(1) If the person committing an offence under section 138 is a company,
every person who, at the time the offence was committed, was in charge
of, and was responsible to the company for the conduct of the business of
the company, as well as the company, shall be deemed to be guilty of the
offence and shall be liable to be proceeded against and punished

accordingly:

Provided that nothing contained in this sub-section shall render any
person liable to punishment if he proves that the offence was committed
without his knowledge, or that he had exercised all due diligence to

prevent the commission of such offence:

[Provided further that where a person is nominated as a Director of a
company by virtue of his holding any office or employment in the Central
Government or State Government or a financial corporation owned or
controlled by the Central Government or the State Government, as the

case may be, he shall not be liable for prosecution under this Chapter.]

(2) Notwithstanding anything contained in sub-section (1), where any
offence under this Act has been committed by a company and it is proved
that the offence has been committed with the consent or connivance of, or
is attributable to, any neglect on the part of, any director, manager,
secretary or other officer of the company, such director, manager,
secretary or other officer shall also be deemed to be guilty of that offence

and shall be liable to be proceeded against and punished accordingly.

Explanation.— For the purposes of this section,—(a) “company” means
any body corporate and includes a firm or other association of individuals;

and (b) “director”, in relation to a firm, means a partner in the firm.]

A1 A6i8 alIHER AR AHEIAdoll Aneeta Hada vs M/S Godfather
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Travels & Tours Pvt.Ltd, AIR 2012 SUPREME COURT 2795, ¥l aii
YSIEIH 82190 8 5,

16. On a reading of the said provision, it is plain as day that if a
person who commits offence under Section 138 of the Act is a
company, the company as well as every person in charge of and
responsible to the company for the conduct of business of the
company at the time of commission of offence is deemed to be
guilty of the offence. The first proviso carves out under what
circumstances the criminal liability would not be fastened. Sub-
section (2) enlarges the criminal liability by incorporating the
concepts of connivance, negligence and consent that engulfs
many categories of officers. It is worth noting that in both the

provisions, there is a ‘deemed’ concept of criminal liability.

17. Section 139 of the Act creates a presumption in favour of
the holder. The said provision has to be read in conjunction with
Section 118(a) which occurs in Chapter XIII of the Act that
deals with special rules of evidence. Section 140 stipulates the
defence which may not be allowed in a prosecution under
Section 138 of the Act. Thus, there is a deemed fiction in
relation to criminal liability, presumption in favour of the

holder, and denial of a defence in respect of certain aspects.

18. Section 141 uses the term ‘person’ and refers it to a
company. There is no trace of doubt that the company is a
juristic person. The concept of corporate criminal liability is
attracted to a corporation and company and it is so luminescent
from the language employed under Section 141 of the Act. It is
apposite to note that the present enactment is one where the
company itself and certain categories of officers in certain

circumstances are deemed to be guilty of the offence.

41 Tt will be seemly to quote a passage from Maxwell ' The
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Interpretation of Statutes (12 th Edition) : - " he strict
construction of penal statutes seems to manifest itself in four
ways: in the requirement of express language for the creation of
an offence; in interpreting strictly words setting out the
elements of an offence; in requiring the fulfilment to the letter
of statutory conditions precedent to the infliction of
punishment; and in insisting on the strict observance of
technical provisions concerning criminal procedure and

jurisdiction."

42 We have referred to the aforesaid passages only to highlight
that there has to be strict observance of the provisions regard
being had to the legislative intendment because it deals with
penal provisions and a penalty is not to be imposed affecting
the rights of persons whether juristic entities or individuals,
unless they are arrayed as accused. It is to be kept in mind that
the power of punishment is vested in the legislature and that is
absolute in Section 141 of the Act which clearly speaks of
commission of offence by the company. The learned counsel for
the respondents have vehemently urged that the use of the
term's well as in the Section is of immense significance and, in
its tentacle, it brings in the company as well as the director
and/or other officers who are responsible for the acts of the
company and, therefore, a prosecution against the directors or
other officers is tenable even if the company is not arraigned as
an accused. The words " s well ashave to be understood in the
context. In Reserve Bank of India v. Peerless General Finance
and Investment Co. Ltd. and others, 1987 1 SCC 424 it has
been laid down that the entire statute must be first read as a
whole, then section by section, clause by clause, phrase by
phrase and word by word. The same principle has been
reiterated in Deewan Singh and others v. Rajendra Prasad

Ardevi and others, 2007 10 SCC 528 and Sarabjit Rick Singh v.
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Union of India, 2008 2 SCC 417. Applying the doctrine of strict
construction, we are of the considered opinion that commission
of offence by the company is an express condition precedent to
attract the vicarious liability of others. Thus, the words 's well
as the company appearing in the Section make it absolutely
unmistakably clear that when the company can be prosecuted,
then only the persons mentioned in the othercategories could be
vicariously liable for the offence subject to the averments in the
petition and proof thereof. One cannot be oblivious of the fact
that the company is a juristic person and it has its own
respectability. If a finding is recorded against it, it would create
a concavity in its reputation. There can be situations when the

corporate reputation is affected when a director is indicted.

43 In view of our aforesaid analysis, we arrive at the irresistible
conclusion that for maintaing the prosecution under Section 141
of the Act, arraigning of a company as an accused is imperative.
The other categories of offenders can only be brought in the
dragnet on the touchstone of vicarious liability as the same has
been stipulated in the provision itself. We say so on the basis of
the ratio laid down in C.V. Parekh (supra) which is a three-
Judge Bench decision. Thus, the view expressed in Sheoratan
Agarwal (supra) does not correctly lay down the law and,
accordingly, is hereby overruled. The decision in Anil Hada
(supra) is overruled with the qualifier as stated in paragraph 37.
The decision in Modi Distilleries (supra) has to be treated to be
restricted to its own facts as has been explained by us

hereinabove.

(aeR). 1H, GuRlsd €l ddNflAcid gorgioe Asedl] saH—1w ofl A2
A2l GWRIsd YslelHi ueIMNd s3d Riedid edlal Adi, suolofl vl

Hl A1PNeld] VEloll AAHIAQ UL NI} 8 Aal SIpISeRd] RUIVYIHI Aol
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ci1d(leRofl AHIARI &1 8. suofl/ arlleiR] U] A siuelel] 21Rdcy
&RIdd] RUSd & al saH—3¢ 869 ATUH sUdfl /e41dMlerd] Ul
SIRIEIY] ARdcd YRUR Y A Aol ¥ IUERN AS &l d RUUEIR
Hi12 sudll/aidlleiR] V&l ofl siuelefl xdicierd] aissl ad] KgA Aed
s sudll /ef1ofleld] Ul A13 €N A1(Sd U] A, ) sudfl / ileli]
U3loll xdioierR] oissl iR dl ol dl ¥ uldlelfEicdoll [Riegid
(ais?lua dRdIE]) ool doll AYCRIYall SIHSIY HIS Hal A%
oiRloll dglde ol EURU HIZ YUIGER &I} ddl fSdal sHH-

U3¢ 860 FUIGER 21 IS,

A1, &ldall dsRA3] As ARferR] Ul viidioll eldie) ¥l I Hidg Blef
AR A 3all sAluieAi ci1PlleiR] Ul 241RUl 1S 1sdl AHiuRUs 8.
AHIH, Al SIA €] adaNMNeid gogHoey wsedl]l sEH—TT Yol
HoSo2d] Ao1dIgfo] Uldol &g %33] & ol sudll / eiidoflerd] Ul 241 As
WRd $dlall atiof] gfoHig] sIRIIE] Scll 242118 Suol] / ci12(le1R] V&l
san—a3¢(ofl) yxoiofl olidlH g sl Hosed] 8. usg 41 s1A
cifled] U@lal S1g oflélR wisddIdl A41Ad ol®f] dae slddll sAUIEHI
ciflerd] V&la ARl adls Asaidi A19d oel. 2H1d, 241 s13 €]
aanflAcid gogHozd As2el]l saH—1T Y¥0iofl HoSeed] Aol

all Giol Y1y 8.

g, A1 SIA GIAIY Uil (iU A1 8 §, | SIHoll STNAIE] ediR] A
sidall AR ol 2A10d 81y, d elddl ddw s2u1€] Uid 31.
2,00,000/— ARIla 241l 15 Ad] s1vaIoRMuc SUAIE] edIdi &l
dg odiddl sIg o YR1dl 2% SAIHi A419d aigl. 211 sI13 s3Il

AiS—9 ofl Bde dulA llal ddiHi 2419 d1,d41 Udl sid s3 8. Wdld
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eld d¥oll uid 21aR dlgi «walal 8. a2 vdlaiell 3(0%é1 uii—89 div
¥d] Guy A0d 8. slu1El Uid Wd] sdi 811 2ial Udlell Guy Anddi
gl daey Uld 11 Udlefl «allat GWR [ERII Aaddi 8l) dl d il
€219 SANUIEIA %Y A1 FgA. dHY Uldlloll AIdSall A1E1R Yid|
2% 841 AYA. U 61AHI 51 SIRAIEIRA 21141 SIE €2c119%] 2% S}l
ol &1 AR SAUIE] edRl AURIlal 31.2,00,000/ — AHIUA &ldIg] Al
SAAIEl WA 31.2,00,000/— AHARIMlA 21Ul a5 ddl siRIsiIc2Mad
SURAE] eRigdi &dl dq s&l ASI aifB. dgi, A1HIoY AFIAHI U2
SIS QUfsd, Horal 618 Beloll 253 4410 dl d 254 541 A 241l s
A Aal A+ AI] slofl 19331 241Ul dd] aield] 21921 el Wy
A1) 1 &slsd sANU1EIRA Aofl gNAIEHT AHY AAUIAalI AIIEaT IH]
el1dd ofell. dgiai, sA1E1A sedidl 31.2,00,000/ - ofl 284 Sldf]
813 Hi, s ¥y1A, s¢ ARV, AHA10d] dd] SIS 8sIsd w11dAd o2,
day sAAIEIA d 243 sl =u12fl uer audd o],

qgai, sedidl Gdld] 210d sH 243 suIEl sl uHis—3u 2]
A3 ofle 2% SRAUIHI AH1dAd 8. ¥ dAUIR Adi, SNUIE] Hal AR
ol §d 3MURAyI 13 dIvioll AHIGIol Adl d AHIGIel US §H § AS AED)
2A21 diRlviall dull AH10d &ldie] ¥L11Ad 8. FHi EIcall ULl AHIS—S
qio Asell GeAY 8.dHY WHIAR olle aull AoiRg ciis] A diRlu :
31/0uU/209¢ ol A% [SYcflial sliol Hudl 24306l ciis] AR, ¥
AERE SR H¥G Uldt Ad.g.5l.oicolall 3T 2 AU s¥lRiel YsAdig]
ag &g d Yo dviidl dotiRall saliot d@il #2830l el 284 3T
13 div Ysadiofl 8 & dd duidiHi A19d 8. ARAR FRUIEIRA dHdl

Ais—a ol s2lRu1eH! 211d] SIS 85lsd ¥211dd oiel]. 2414, GUAS AiS

3y qgjofl W13 oled] slssdl del s3ai1€loll 2is—a ofl s3laied



J.M.E.C. Court, Bhesan Judgment Cri.Case N0.445/2023

(R0.2).

(0.3).

Page No.24

slssdldi [QALIA SRR AHId 8. A1H, sIRAERA, 2RIUla 31,
2,00,000/— ¥l A&l 34 618 Bloll 21VA &ldlofl &slsd Ris|

GcUool S 8.

AIH, GURSd &slsdl, ddl SFRUIE] dE %Y UAA Y141 &lial Adi, el
el aanflAAcid gogdozd As2ddl saH—a3¢ &iid ddi, AS Yuid
ARIRA As dvfl 1ol &slsd A1(CId Ui A2A A AS SIS SIUEAR
oll €dlofl ¥UIGER] el SAUI HIZ AS AHIUA &ldlo] AHEIAA AojHIof
SAlg) B 8. W AR I gfloig] ViSal Uld Y1l A1dlal de
sAUIENll B2 AU s3lal visal 53] A5 & vial %) AR 241 AojHIsig]
Uisel $4 131 A$N YR dl §21A41€] GUR YRIdI ofl Gil%lo] RUNIAR U1 B,
Aol sdidl As AURIIA dHell SIS sIRUEARGII Edlofl YUIGER] AHEI
541 HI2 dvfl A1RIofl &slsd YaiR sl US. dgyai, Basalingappa v.

Mudibasappa (2019) 5 SCC 418, the Supreme Court clarified,

Presumption does not dispense with proof of basic facts and If
complainant’s version appears inherently doubtful, presumption

stands rebutted.

A Hon’ble Supreme Court in John K. Abraham v. Simon C. Abraham
(2014) 2 SCC 236 held:

When complainant fails to disclose basic details regarding loan
transaction, serious doubt arises about existence of legally

enforceable debt.

d¥e Hon’ble Supreme Court in K. Subramani v. K. Damodara Naidu
(2015) 1 SCC 99, held:
Absence of proof regarding source of funds and financial

capacity makes complainant’s case doubtful.

AlH, WRR AR Uld €l ddaneflAcid gogioed Aseddl saH-
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13C HYGlall ViofHIolo] ViSol SAIHI 45N 28d &l RUIR dsAZ] As sie
SIRIEAReT| FYIHER] 2ol £ VS AIUE &l Iofl YId] Saidl ofell, ¥jyR
d As S siRIEAWA| ¥UIGER] al €4l U2 AHIUA &ldlofl &s]5d Ris|

Gu19ail] 81ef AR dall dId ARIUIA HOd| Ul 8.

A1H, BWIsd &slsdl &lal Adi, sAAEIRA 2URIIA 31.2,00,000
ANE &ldl Aoid sAAIENA SIS YRAA] 241 SI13 %Y 5d o1efl, VHal Hi
s3u1E] uA 2ARIMlall vidlall As aldl HIe] s3luIE]l d Sl BlESR

gol 53Y SN, lal AYlofsA €lRLISdl S8l S ol

gHi, A1 SIA GRAIY Uiall o1 A1 8 §, SRJUIElg] ARL HEA GIEIRa]
8.1 A0itd $31A1€lof] Ais—q ofl SNUIE Al AAUIRI A12AEalIY A8l
sARAIENfl Gateaurd du1l ddl, A did vl 8 § HIR [Aydcid 418
¥ deR YA A Aol 0A<—1CH]T AL dHRI AR A1A AHal
209¢-9C Hi YA UIYER olicidoll &ldall 54 dA Aol 2023 Hi S3d
8 dg yodl FRlg g 5 ARMA Hal &idall dsAZ] AS 2Adl 20
AosHi AINAI &dl. 1A, Y€l $AIE Y¥0lo] AR, 9¥ 209< o
aldig sclld &1 8. sARUIEIA slu1eH! dd 209¢ ofl 2854 SUI Helol 1]
AHUE d uel ¥edd o@fl. day 2RIl edRl AdiHi »1dd Gd2
durdAi ¥L1d 8 5, 3 ARl usd] guid & 254 AUl d 21RIYIA
A HleallHi Ud sdldll &dl. 211 A #HlBotiai ARV 284 Wd s3d]
alel. A aleailail 211 ugdl ofl¥] 284 Sedl 2HY ugdl 284 41U A Hal
dle o], A AR ofl¥l duid 280 AU A 284 ARIUIA Sedl
AHAHI WRa sAlofl &dl A Hal a1d UlE o1efl. A1, sUIEl sUIE
d@ll GURISd AU dHY Gazduidied] &slsdl edlal Adi suIElA,

ARIUlG 210l 200 —€ ofl SAI HIAHI 3y A dIv AHRIVla 210l
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Aoy A1 ARVl WAL BUASA 254 SUI HIloll SAI HIAHI U]
dl AssA s diRW wRd #idd]l ddl s\ eslsd s3uIElA we11dd
al®fl. H1H, GWIsA &slsdl 2icid FUERA sl U Y1l AU
alefl.

A1H, FRAIElG Y11 lidl Adl, A &5ISd QU & § $NUIE YXGig)
Al 9y R09¢ ofl Aidg & ia A€ ALII 243 SFRUIE U0 Vs 2y
&1 d clol dgR U ARIIRA 3RIElg Ary 2SR S &1, ddl
sig e2a1dy Aulladl s ANd &l ddl SIg Y191 RAERA 4
SI13 2% 83 ot€ll. A1 517 $RAIEIRA is—3U d19) UIHI43] ofle 2% $3d
8. d W3 olle d1.23/ 05 /202011 A%a] 8. YAUR, s3AUIElal Alulls
Wil &llal degfA dl, s3RIEIS ARV A18 $8UId] RIYEIR Aol 209
Hi &AA Al asAI] is—2§ dIal Vs dI.R3/0% /023 ol AY
AU IHT A1Ad). 241H, SIS AHARIY] 418 &Ad UsIR UY 09 ¢ Hi
2Jd] ol ARAIE WHIRA ofle d1.23/ 05 /2022011 A% AUl A 1UdIHI
AHAd &, ¥ &lol Adi Ull oIS UUER AJld AR 9N GllE
W3] ofle aull 2A1udidi 2H1dd 8 dl sluIElol]l sadIdl ad 0a¢
ol ARllofl A 2Rl driofl AHYHUTEI ERRAUlot oY I | 1A o1ef].
AH sAUIE] el ARVl 4R STUIE Y10 YR 9N 204¢ Hi UJd]
ol d deliofll gydia Hi2 sl vl AHuHAyTEIHI SFRUIERA s
alldlA, § Aullel] Sldies AR WA S &ly, Al s1g Yidl 3IUIE]
A 2% 53d o€l dgHi,ARIUIRA Uy 04¢ ofl §2NAIE YXCloll SEAIdI
Auriel S 2d1s1R 2403 SIF AUl S3d 81, d 43 Ul Sigf €2d1A%]
WRIdI SARUIEIRA % 52 o1ell. I §31AIElof SIUEAWY ALY YAUR &g
o®fl. dgHi A1 SIA Y YA AIS—RF Il dRAI Vs dRlv

23/ 0% /2023 ol 8. Al s1A AR 4Rl sARUIE U1 Vs oy 5]
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quid Uldley Ary dIsRRUI ofieid slef duilel 2A1Ud aldidf] slef 65sld
SAAERA w011Ad ofell. dH ARIURA Al 09¢ &l AHis—S 10
As Y YA d ERAlot FFRUIENA AT Uoll Slef 284 Ysdl 2410 &l
ddl sig eslsa «ei1dd «efl. sAuIElRA el 2830l Garivl sUR s3
d ual weidd odl. e Asdl drlv dol dull 2dlsRuled] dRlv
AR, SRUIE Yol AIEYINI Asoll 280 FRUIEIRA dY 20¢ I
ANE d dell 2836l Ysaell Hi2 As d1.23/ 0% /2023 dl A% 2y
2Jd gy dl, 2dicidls dd a1l gviell AxuHAlel Y3 &yl olie Vs

g3 &Jd aldiof] &slsd 385 WR 414 8. agai, dldl2iol AAs2 153

oll A181sd -39 &l Adl...

No.

Description of suit Period of Time from which
limitation | period begins to run

31. |On a bill of exchange or promissory note| Three years |When the bill or

payable at a fixed time after date. note falls due.

(Ra.2).

A1, GWRIsd IS dlal Adi, dldleRiol 2152 1653 ofl 2A1E]sd 31
ol ol 2d1g AsAJo%y YUl AR olle Guell ALl 284 Uy
$41 HI2 €1d] e1ud sAI HIZoll AHUHUTEI 2121 dNol] d1R1dIHT A1Ad
8. YA AHAHJUTEI A3 Udlaf] [Aoid NdiHi 241D dl ofld 21841 W{1243)
olle, ALl HI2 Y YR A diRlu] AxuHUTel dAR1diol] A3 &R Ad]
11 su1H1 A19d 8. s2NUIElol] 2Ais—12 ofl §2N2UIE Yot FFNUIENA
ARIYlA 3R A dividl] 818 Belol] 253 U 209 ¢ HI AU FRAR (s
25 410l dsA3] Vs dI.23/ 0% /2023 ol 8. ¥ Adi A &slsd RAUR
Y1 $ SNAIE Y1 AIS—2S ofl AS “time barred debts” U2 23 A O,
R Aeldd AR s2AR01l SRIEIf] sAH—U(3) uid Add]l e,

Aol ARIUIRA Uldig] €Y iR SARall SIRUEI]] SAH—U(3) Yool
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Avilaal 2dIsRd alg FgA 2ial dai €9 2dIsRAl vied el s aid]
A, g, €l adNRRod gozgoe Ase “Quasi Civil & Criminal”
USRell 8. dgHi, Aeldd A &51sd ULl dia Adl AgA S, SRIEN YXo
ofl 8yAdd AHAHUTEHI A SIS 8H0fl Ysarll eJd e, Aed § uig
Uoe SAIHI AA1dd 81, AA2Rd] ST duiiel, 2dIsIR, 54| 241dd
alJ ARY| dofl AxuHATel d1R1dIofl A IA &1 Aed dlela Ase

ol sdd—ac(q) H¥ol “Where payment on account of a debt or of
interest on a legacy is made before the expiration of the prescribed period
by the person liable to pay the debt or legacy or by his agent duly

authorised in this behalf, a fresh period of limitation shall be computed

from the time when the payment was made”:

ggi, 21 s13 AR agell oliHeER AdTU ueiddatl A.dl.yel Q.
of].2421.a11916121 I aall, . 21162422002 (A21.2f].) €U, ofl YSIEld]

olSE 2% §AUIHI A1 8.F HiolReE dAUIQT Adli,

As the complaint has been rejected at the threshold, we do not
propose to express any opinion on this question as the matter is yet
to be agitated by the parties. But, we are of the view that the
learned Sessions Judge and the learned Single Judge of the High
Court were clearly in error in quashing the complaint proceedings.
Under Section 118 of the Act, there is a presumption that until the
contrary is proved, every negotiable instrument was drawn for
consideration. Even under Section 139 of the Act, it is specifically
stated that it shall be presumed, unless the contrary is proved, that
the holder of a cheque received the cheque of the nature referred to
in Section 138 for discharge, in whole or in part, of any debt or
other liability. It is also pertinent to note that under sub-section (3)
of Section 25 of the Indian Contract Act, 1872, a promise, made in

writing and signed by the person to be charged therewith, or by
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his agent generally or specially authorized in that behalf, to pay
wholly or in part a debt of which the creditor might have enforced
payment but for the law for the limitation of suits, is a valid
contract. Moreover, in the instant, the appellant has submitted
before us that the respondent, in his balance sheet prepared for
every year subsequent to the loan advanced by the appellant, had
shown the amount as deposits from friends. A copy of the balance
sheet as on 31st March 1997 is also produced before us. If the
amount borrowed by the respondent is shown in the balance sheet,
it may amount to acknowledgement and the creditor might have a
fresh period of limitation from the date on which the
acknowledgement was made. However, we do not express any
final opinion on all these aspects, as these are matters to be
agitated before the Magistrate by way of defence of the

respondent.

This is not a case where the cheque was drawn in respect of a debt
or liability, which was completely barred from being enforced
under law. If for example, the cheque was drawn in respect of a
debt or liability payable under a wagering contract, it could have
been said that that debt or liability is not legally enforceable as it is
a claim, which is prohibited under law. This case is not a case of
that type. But we are certain that at this stage of the proceedings,
to say that the cheque drawn by the respondent was in respect of a
debt or liability, which was not legally enforceable, was clearly

illegal and erroneous.

A2d 5 wURYl UAoe YsUUIHI A41Ad &1y R dl]22iaiol]
ARrdiefl R A FgA. sUIElall Wl H¥o! A-20R A
dHid As dldd 8. ¥ AL < of & FY| vl ARl dofl AHY HUTEl

of]l 2iez sig Asalld¥Ac2 YJdligf 255 Wel sdla &g el

g, 211 s1A ARIIA ddoll Ais—5¢e ofl Altid edldai ollHER SAd
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&lgfSIcall Sasseriyil Joseph vs Devassia, 2001 Cri.L.J. 24 ol YSIEl GUR
AIYIR AVId &ldle] ¥LIAA 8. ¥ YSIEl HloiAe UL Adi, 21gH oIS
8oz cl1oid UUT UAA B VHal 21gH HIS 562 HI2 AS Y SAIH] A1
el ug ddls AsalidvAee Auladl A1udiHl 2H1dd of &1, dl dg
21 Ol1S €9 YSUUl Hiall SAIHI A19d WHIH 22d ¢y Sl

A1 Asal SIRIEAR edlofl uAI1 AAR( S o18] d] 5RAAd 8.

AIH, GURISd UAUT &Il Adli, AIS—F dIN] A A YEd CiERall £dio]]
YAl HI2 AU &ldlg] 2RI 1R Vol GURISA UJUT A& SlIHER ALY
AHEIGAA Al olIHER BIYSIE edRl UM SAUIHI AH1Ad [Regiia ool
2IPH OIS 502 HIZ g2y SAUIAHI AHIAd As Wd 2 dl, d dlad
AosleffAoid See HIZ2 g2 sUIHI A41dd 8ldig] dALf RIS ol@] vidl
ddl 21gH oIS As Ud Sdlall [5u141 €] aoNfAcd ozgHaey

Aseoll sdH—3¢ ofl NaAd IS AHRAU] 413 2s] S ai8l.

ggi, Al SIA Ais—2S 910 dsvAZ] As @iid Adl d As ([Argy os]
ollHol] Vel Uidloll & ol 241 SIA [A2gH gogl Aidflerd] USlal ofllH
wsddidi A419d olefl dx sAuIeHi uel eiPllerR] U&lal 2RIVl a?ls
e1dd o1®fl dell €l aongfAcid gogioed viseoll sdH— 1w ofl 02
IR 8. dgHi, Al sIHall s3UIElA AR WA &fl 31.2,00,000/ -
aell us 8 ddl eslsd wRINd sl dId YUIGER] 241 SIHall
sRAUIEI 28 8. ¥ &sIsa YRUR s SRAUIE U2l [ovgn 21-3d ©.
¥RAR UG Sl5od slae salHi 2419 IR et §31e] 241 Sl
sRuIEl Gw 2fse g1 B, ug sRUIEl Rl dila AR wA]
31.2,00,000/— ALl us & Al slgf AHIGR YRId] Y S agl. d ¥

Aa s3121€] dHofl BaeduiHi soid AU 8 5, A1 ARl gsS gsS
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§A AR divi ANAl &l d¥l Ais—3u diofl W3] oieai s2l1€l
¥211d 8 5 ARIla g €21 AV AU, 1A, 1 &sIsdl [QRAEICHR
BcUool 53 8. dH% sldd] s8did]l SH 31.2,00,000/— ARIYIA
SUR Aol sUI AHA SARUE]l WA HiIdd d wedd o] al A1
U2IRUal] Glloid A & 5, sAAIE]l w1 8 § AXIA ARIUIA A410d
&leGelofl 284 A=A ddoll Uidlell 211as Higll 210dl. WRg d &slsd
WRAR 841 HI2 sAAIEIRA ddel] H1dsal Yridl Vil wlotoll 3¢y
388, dlos 222doe, Udldl aafla GuR cldd €llR1iall 19101 241 518 2%
sl o€l agHi i1 s1A s31A1El dsell [A2aH gosl cidlerd] Vol
€2d19%1 % sl o], 211, AR uRlell sedl 284 Aell us 8 d
eafgdiofl axid ¥dicieiR] 41 siHall sRAUIEN o 2% 8. ¥ i1 &slsd
WRAR 5911 $31A1E] (oo 1 dl s2RAIElg) AR URdo] legally
enforceable debt of 21QIRI. Wq I SlHoll sRAUIEl dE Al SIS

€2c19%1 5 d 2430at1 HI[UIS YR1dI % SAIHI 2419 ot .

aafl, 21 18 susqgy Yluca s).2). ds dl., Q. sRildcis ddiiy]
HRAIS] 2092 dl2ye (Y¥) 1UTU ofl YSIE! A1 AHEIAdall lol GUR

AI1Ad 8, F YSIEloll Wi ol.C Hi URAIMUA 53d 8 3,

[9] As regards contention that the cheque in question was
given towards discharge of legally recoverable debt, it is
settled proposition that presumption under Section 139 of
the Act is rebuttable presumption and when an accused has
to rebut the presumption the standard of proof is that of
preponderance of probabilities. In order to raise probable
defence it is not necessary that the accused has to enter
into witness box or lead evidence. The accused can rely

on the material submitted by the complainant in order to
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raise probable defence. If the accused is able to raise
probable defence which creates doubts about the
existence of a legally recoverable debt or liability, the
prosecution can fail. It is also settled proposition that
presumption raised in favour of a holder of a cheque does
not extend to the extent that the cheque was issued for the
discharge of any debt or liability. It is required to be proved
by the complainant. If an accused is able to raise probable
defence with regard to existence of a legally recoverable
debt or liability, the burden shifts on the prosecution to
prove that the cheque in question was given towards legally

recoverable debt or liability.

[12] It is not in dispute that the prosecution did not produce
any statement of account to indicate the amount of loan
given to the accused and the amount due and payable by the
accused on the date of issuance of cheque in question. It
also emerges that the vehicle purchased from the loan
amount was sold away and the amount received was
credited in the account but in absence of statement of
account, it is difficult to ascertain the exact outstanding
amount and hence it cannot be said that the cheque was
given towards discharge of such debt or liability.
Therefore, the accused was able to raise probable
defence that there was no existence of legally recoverable
debt on the day of issuance of the cheque. The
prosecution failed to produce any evidence to show that
the cheque amount was outstanding when the cheque in

question was given to the complainant.

(R¥). 1A, GWRIsd YSIElH WRUIMNA s2d Rigdid &llal ddi, YjR AR

aR% AN GiAUIY AdIHI A11Ad 8 5, §31A1Elo] ARIY] UIA SIS SIUEAR of
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AR olis] o1efl, dai AN ARAR AUIE] Ao SIUEAW] AR] ¥ YRR
S3] A5d of &I, IR GUASA YSIEIH olIHER 2fRidoll US| AEIH
edRI WRAIMNUA S Rieddid Hiotee dUIS Adi, STRUEIRA 2RIl %
283 81GHlofl AUl d 84 RIlal 241Ud eldldl] &slsa s3lu1ElA
IR ] ¢ US Aol AA1d] 6515 YuR s41H1 %RAR SARUIE] [ores:n
o)A 81, AR doll A1 241 S13all A1R1Ulal % A 1Ud] KA A Ao
AHEIGdD] oHULT HiolY 8. AHY Ad] ¥ [Fedld ollHER HERIo(l U]
deldd edRl g ofleuii€ a19f [Q. UelR 3l UisS, 2009 G 23Ye (HEIH)
2U3 Hi ULl WYIMNd sAIHT 2H1dd 8. A1, A1 SI13 sRUIE] edIRl
dxilofl AsHi e11Ad 54 Fedl ¥ 284 ALl Y1y & dd] eslsd exifyal
Hi [oivso 21-dI 814, AR doil dIXd 21 SIdall AR % 241ud] 2621,

dH AAAofl AEIAd] otHULT HIold .

qgii, Al s sAuled]l sluie duRl Adi eidddl sluie €l
AaNMAd JorgHoed As20ll SHH—A3¢ Al SHH— AR HYXG EIVH
W 8. WRg gl adNfAoid gogdoed Asedll saH—A3¢ AU
[RiziicHs F2IU1e sAIAT 241Ad 8. AR €] aaNflAcid gogRoe
Aseoll sdH—¥R dAUIA Adi, dHi Yailof Asilol Al Hi2oll KNIl

SUIHI AH1Ad 8, SIS R1211cHS AN2AYIS SAUIHT 419 ot .

AlH, GWRISA UAUT 2 AHY &slsdl d@l sARUIEUD %Y LJAA AHY
WIdl &llal Adi, 211 SIHoll SFAAIEIRA 2RIl 31.2,00,000/ - &Y
Geloll 2410 eldlol] &s1Sd YAUR SAIHI §[RUIEUR] 018501 21-AI &1,
AR A2l Guell gRElIg] (A IUailo] UWIGICA) VSl SAUIMI AS
BAI I, AW HEI ol.q ofl ¥UIG aiSRHI Al HEI oi.2 Aoig of|

HYO A3 5SH SHI9UIHI 2419 8,



J.M.E.C. Court, Bhesan Judgment Cri.Case N0.445/2023

(1)

(R).

Page No.34

- gsH -
Al siHoll AR [Q2an goRlall cirlleR) (Wdlall  gEYUICIR
gglazsdl), () Rydeud visicid Madla, (R) Riaddd
Qydeig Malul, (3) RYNey Gsieig Mk, (¥) 2ilgsidd
Ry MNadlal, 8.9, Rgd 2q18s, Al¥) Hia, ol
uodls 25d U, udldyR As, YeivigaiAlal (sHleic WAl slsd]
sad—uu( ) yol €l aonfAcd gogioed Asedl] saH-a3¢

H¥Stall datiniel] [GIETS 8] 91S] sdlall gSH RAHIAUIHI 241D .

ARIRAIA 242118 AU WIHlolUid A&l FIdHUBS| E Sl §SH

SUIHI 414 8,

ARIWRAA Ballotd Wiflr sisdll sdd-v39(A) Hyxo 2dld
A2 Yelloll 31.9U,000/ - ail ¥Hlol d&l ded] % SHoll FIAHURSI

2% SAI §5H SUIHI 419 8.

8SH 1% dl.R A, HIG : A, Ad—2025 ol A% vjed] MeIdaH]

aif] iciaid] %182 sal.

dl.a2/0u/20%5. (dal RAgHIR HE])

AAl0I.

YslUud A2 $2E salR,
A0l
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